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PREFACE. 


TmB  being  the  fint  volame  of  Nevada  State  Reports,  we  have  deemed  it 
adviaable  *o  state  a  few  facts  in  relation  to  the  organization  of  the  Territory, 
adoption  of  the  State  Government  and  the  law  under  which  these  reports 
are  pablished.  In  the  year  1850,  Congress  passed  a  law  organizing  the 
Territory  of  Utah.  Within  the  boundaries  of  that  Territory  was  the  present 
State  of  Nevada.  In  the  years  1850  and  1860,  the  silver  mines  of  this  region 
began  to  attract  attention,  and  population  to  pour  into  those  portions  of  the 
present  State  which  were  then  known  to  possess  valuable  mined. 

Besides  those  who  crowded  around  the  principal  mines  then  discovered,  a 
sparce  population  began  to  settle  in  those  valleys  and  favored  spots  along  the 
esAtem  base  of  the  Sierra  Nevada  mountains  which  were  suitable  for  grazing 
or  agricultural  purposes.  In  the  year  1854,  the  County  of  Carson  was 
organized  by  the  Territorial  Legislature  of  Utah.  That  county  embraced 
the  greater  portion  of  the  territory  of  the  present  State  of  Nevada,  and  the 
inhabitants,  who  came  to  work  the  mines,  found  themselves  in  a  country, 
the  only  written  laws  of  which  were  the  United  States  Constitution,  and 
such  statutes  enacted  by  the  Congress  of  the  United  States  as  might  be 
applicable  to  their  situation,  and  the  statute  laws  of  the  Mormons.  The 
latter  were  not  calculated  to  inspire  much  respect  in  a  free  and  enlightened 
community.  There  were  no  statute  laws  of  the  United  States  applicable  to 
the  local  wants  and  requirements  of  the  people.  It  was  difficult  to  determine 
what  system  of  laws  were  in  force  among  the  mining  population  of  what  was 
then  Carson  County.  By  some  it  was  contended  the  civil  law  was  in  force 
here,  because  when  the  Mormons  settled  the  Territory  of  Utah  it  was  within 
the  Mexican  Republic,  where  the  dvil  law  prevails.  By  others,  it  was 
contended  the  common  law  was  introduced  into  Utah  because  the  Mormons 
generally  came  from  countries  where  the  common  law  prevails.  And  more 
especially  did  they  contend  that  the  common  law  must  be  held  to  have 
prevailed  in  Carson  County,  because  the  entire  population  of  miners  coming 
from  California,  settling  in  a  country  then  almost  desert,  and  without 
written  law,  must  be  held  to  have  brought  their  own  laws  and  customs  with 
them.    Whilst  the  law  was  in  this  unsettled  state.  Congress  passed  an  Act 
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organizing  the  Territoiy  of  Nevada.  This  Act  was  appioyed  on  the  2d  daj 
of  March,  1861.  On  the  Ist  daj  of  October,  1861,  the  Legislative  Assembly 
of  Nevada  met  at  Carson  City,  and  the  first  Act  passed  by  .them  was  one 
adopting  the  common  law  as  the  role  of  decision  in  the  Territory  of  Nevada. 
The  Legislative  Assembly  then  went  on  to  pass  a  few  private  bills  and  a 
general  system  of  laws  applicable  to  the  wants  of  the  people.  The  general 
laws  were,  to  a  great  extent,  a  copy  of  the  statnte  laws  of  California.  The 
Civil  and  Criminal  Practice  Acts  were  copied,  with  a  few  slight  variations, 
from  the  Acts  on  the  same  subject  to  be  fomid  in  the  California  Statutes. 
Under  this  system*  our  Courts  continued  to  act  as  long  as  Nevada  remained 
a  Territory.  The  decisions  of  the  Supreme  Territorial  Court  have  never 
been  published,  nor  is  there  any  law  providing  for  their  publication. 

In  the  y^ar  1862,  the  Territorial  Legislature  passed  an  Act  providing  for  the 
holding  of  an  election  on  the  first  Wednesday  of  September,  1863,  at  which 
the  electors  of  the  Territory  were  to  vote  for  or  against  the  adoption  of  a 
State  Government,  and  also  to  elect  Delegates  to  a  Convention  to  frame  a 
State  Constitution.  If  the  minority  of  the  electors  voted  for  a  State  Govern- 
ment, then  the  Convention  wa£  to  assemble  on  the  first  Tuesday  in  Novem- 
ber, 1868,  and  frame  a  Constitution  to  be  submitted  to  the  people  for  their 
ratification  or  rejection.  The  vote  in  September  was  largely  in  favor  of  a 
State  Government.  The  Convention  met  in  November  and  framed  a  Con- 
stitution, which,  on  being  submitted  to  a  vote  of  the  people  at  the  election 
held  in  January,  1864,  was  rejected  by  a  decided  msjority. 

In  the  month  of  March,  1864,  Congress  passed  an  Act,  "To  enable  the 
people  of  Nevada  to  form  a  Constitution  and  State  Government,  and  for  tlie 
admission  of  such  State  into  the  Union  on  an  equal  footing  with  the  original 
States."  Under  the  provisions  of  this  Act,  an  election  was  held  on  the  first 
Monday  of  June  for  Delegates  to  the  Constitutional  Convention.  The  Con- 
vention assembled  at  Carson  on  the  first  Monday  of  July,  and  framed  a 
Constitution,  which  was  submitted  to  the  people  at  an  election  held  on  the 
first  Wednesday  in  September.  This  Constitution  was  ratified  and  adopted 
by  a  large  majority.  The  President  issued  his  proclamation  on  the  Slst  day 
of  October,  1864,  in  pursuance  of  a  provision  in  the  Enabling  Act,  admitting 
Nevada  as  a  State  of  the  Union.  Under  the  provisions  of  the  newly  adopted 
Constitution,  an  election  took  place  for  State  officers  on  the  8th  day  of 
November,  1864,  who  were  to  take  the  oath  of  office  and  enter  on  the 
performance  of  their  duties  the  first  Monday  of  December,  1864  In  the 
meantime,  the  late  Territorial  officers  continued  to  exercise  their  functions 
in  accordance  with  provisions  made  in  the  Constitution.  On  the  first  Monday 
of  December,  1864,  the  present  Judges  of  the  Supreme  Court  of  the  State  of 
Nevada  were  sworn  in  and  entered  on  tlie  performance  of  their  duties.  The 
first  regular  teim  of  the  Court  waa  held  in  January,  1866.    In  the  month  of 
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March,  1865,  the  LegifiJatuie  of  the  State  passed  an  Act,  the  two  fint  sectlont 
of  which  read  as  follows : 

"  Section  1.  It  shall  be  the  duty  of  the  Judges  of  the  Supreme  Govt  of  this 
State  to  render  written  decisions  in  all  cases  to  them  submitted,  except  when 
cases  on  appeal  are  diEmissed  on  ex  parte  motion. 

"  Section  2.  It  shall  be  the  duty  of  the  Judges  of  the  Supreme  Court  to 
prepare  for  publication,  by  giving  the  title  of  the  cause,  a  syllabus  of  the 
points  decided,  a  brief  statement  of  the  fiocts  bearing  on  the  points  decided 
(when  the  same  are  not  sufficiently  stated  in  the  opinion),  the  names  of  the 
counsel,  and  a  reference  to  such  authorities  as  are  cited  and  have  a  special 
bearing  on  the  case.  It  shall  also  be  the  duty  of  such  Judges  to  make  an  ' 
index  to  each  case  as  decided." 

Subsequent  sections,  authorize  and  require  the  members  of  the  Court  to 
contract  with  competent  publishers  to  prepare  a  general  index,  table  of  cases, 
and  publish  the  first  volume  of  the  "  Nevada  State  Reports."  The  Judges, 
in  pursuance  of  the  law  referred  to,  have  prepared  a  syllabus  and  made  an 
index  of  the  principal  points  decided  in  each  case.  They  have  contracted 
with  James  Anthony  &  Co.,  and  the  Hon.  Robert  Robinson  and  Edward  I. 
Robinson,  Esq.,  all  of  the  dty  of  Sacramento,  for  the  printing  and  publishing 
of  this  volume.  Messrs.  Anthony  &  Co.  to  do  the  printing  and  binding;  the 
Messrs.  Robinson  to  prepare  the  index  and  table  of  cases,  and  generally  to 
supervise  the  publication.  This  volume  will  contain  aU  the  cases  decided  l^ 
the  Supreme  Court  of  Nevada  during  the  year  1865. 
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ERRATA. 


Page  59,  line  9,  for  "  lax"  retd  "  to." 

Pifre  76,  Una  16,  for  "now"  read  »*no." 

Page  106,  line  20,  for  "  Gorernment"  read  "  [Gorenunent.]" 

Page  112,  line  18,  for  "  Fcnire"  read  "  renne." 

Page  129,  line  88,  for  "mortgagor"  read  "mortgagee." 

Page  188,  Une  86,  for  "VII."  read  "XVII." 

Page  191,  line  85,  insert "  all "  before  "  property,"  and  change  <'  mmi"  to  *' 

Page  192,  line  14,  for  "tendency"  read  "tenantcy." 

Page  198,  line  85,  for  "Lisbroa"  read  "  Leabroa." 

Page  198,  line  86,  for  "ex."  read  "4." 

Page  198,  lln^  88,  for  "Beguette"  read  "Beqnette." 

Page  198,  line  88,  for  "  Canfield  "  read  "  Ganlfleld."     . 

Pace  194,  line  5,  for  "Solans"  read  "Solambo." 

Page  200,  line  86,  for  "who"  read  "whom." 

Page  201,  Une  24,  for  "they"  read  "he." 

Page  201,  line  26,  for  "grantor"  read  "grantee." 

Page  202,  line  8,  for  "Dapon"  read  "Dyson." 

Page  2rr,  line  11,  for  1* repeal"  read  "repel." 

Page  282,  line  26,  for  "  Vlllth  Article"  read  "8th  section." 

Page  824^  line  8,  for  "exdtuii*  read  **txelutioJ' 

Page  885,  line  4,  for  "specified"  read  "speoiflc" 

Page  848,  Une  25,  for  "that"  read  "than." 

Page  858,  Une  2,  after  "conld"  add  "hare." 

Page  410,  Une  2,  for  "for"  read  "of." 

Page  411,  Une  12,  for  "Sec.  18"  read  "Sec.  2." 

Page  441,  line  9,  for  "  claims"  read  "  clause." 

Page  510,  Une  22,  for  "no"  read  "a." 

Page  646,  Une  86,  for  "Coom"  read  "Com." 

Page  578,  Une  17,  for  "these"  read  "those."   • 

Page  576,  Une  8,  for  "of  the"  read  "after." 

Page  691,  Une  12,  for  "or"  read  "on." 

Page  612,  Une  20,  for  "J.  H.  Case"  read  "J.  H.  Chase." 

Page  682,  Une  11,  for  "indictments"  read  "intendments." 

Page  686,  Une  26,  for  "DECLARATION"  road  "DECLABATIOKS." 
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REPORTS  OF  CASES 

DITIBMINID^  IN     THl 

SU.PREME    COURT 

OF     THl 

STATE    OF   NEVADA, 

DURING  THE  YEAR  1865. 


1      17 

1    ai 


E.   S.    DAYIS,  Appellant,  v,  JAMES  L.   THOMPSON, 

Respondent. 

Had  a  Recorder,  under  the  Territorial  laws  of  Nerada,  the  rin^ht  to  demand  in 
adysnce  his  fees  for  receiving,  filing,  recording,  etc.,  of  instmments  ?    Query. 

If  a  request  was  made  for  advance  payment,  and  that  request  was  voluntarily  com- 
plied with,  it  did  not  make  an  illegal  transaction  but  was  the  legitimate  receipt 
of  money  for  services  to  be  rendered. 

The  Becorder  having  received  fees  in  advance  for  recording,  indexinir,  etc.,  of 
instmments,'  was  bound  to  record  them  himself  or  procure  their  recordation 
by  his  successor.  i 

Was  a  newly  elected  Recorder  bound  to  record  deeds  found  in  the  office  when  he 
qualified  and  for  the  recordation  of ^ which  his  predecessor  was  paid?    Query. 

If  not  strictly  bound  to  record  them,  it  was  convenient  and  proper  he  should  record 
them,  and  without  so  doing  he  could  not  conduct  the  business  of  Us  office  in  an- 
orderly  and  proper  manner. 

A  necessity  being  thus  imposed  on  the  incoming  Recorder  to  record  the  deeds  left 
anreeorded  by  his  predecessor,  and  that  recordation  inuring  to  the  benefit  of  the 
prior  possessor  of  the  office,  the  law  raises  an  implied  request  on  the  psrt  of  the 
outgoing  Recorder  to  perform  the  labor  and  an  impUed  promise  on  his  part  to 
pay  for  the  same. 

Appeal  from  the  Third  Judicial  District  of  the  Territory  of 
Nevada,  County  of  Lander,  Hon.  P.  B.  Locke,  presiding. 

The  complaint  in  this  case  contains  two  counts,  one  for 
money  had  and  received,  the  other  for  work  and  labor. 
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Davis  «.  Thompson. 

The  other  facts  of  the  case  are  stated  in  the  opinion. 

H,  G.  WorthingUm  and  Perley  cfe  DeLong^  for  Appellant. 

WiUia/rm  cfe  Bioder^  for  Eespondent. 

Opinion  by  Beattt,  J.,  full  Bench  concurring. 

The  facts  of  this  case  are  as  follows :  Anterior  and  up  to  the 
14th  day  of  September,  1863,  James  L.  Thompson,  the .  de- 
fendant, was  Eecorder  of  Lander  County.  Whilst  so  Recorder 
he  received"  for  record  and  filed  four  hundred  and  ninety-six 
deeds,  collected  from  the  parties  filing  the  same  the  sum  of 
two  dollars  and  fifty  cents  on  each  deed,  that  being  the  full 
amount  chargeable  by  law  for  receiving,  filing,  recording,  etc., 
of  said  deeds,  and  also  received  for  recordation  and  filed 
twenty-five  miscellaneous  papers,  entitled  to  recordation,  and 
received  four  dollars  per  paper  from  those  filing  the  same,  that 
being  the  amount  of  legal  fee  payable  for  the  receiving,  filing, 
recording,  etc.,  of  each  of  those  papers. 

Thompson  went  out  of  oflice  on  the  14th  of  September, 
1863,  having  done  nothing  more  with  these  papers  than 
merely  to  file  them.  On  that  day  his  successor  in  office,  the 
plaintiflf,  took  possession  of  the  office  and  proceeded  to  record 
the  deeds  and  papers  which  he  found  in  his  office  thus  filed 
but  not  recorded. 

When  the  recording  was  done  he  demanded  payment  of  his 
predecessor  therefor,  who  refused  to  pay,  and  this  suit  was 
brought.  The  defendant  answered,  denying  the  allegations 
of  the  complaint.  The  cause  was  submitted  to  the  Judge 
without  the  intervention  of  a  jury.  The  facts  as  herein  stated 
were  proved  by  the  plaintiff  when  he  rested. 

The  defendant  moved  for  a  non-suit,  which  was  granted* 
The  plaintiff  appeals  from  the  judgment  of  non-suit.  The 
respondent  claims  that  there  is  no  privity  of  contract  between 
plaintiff'  and  defendant,  and  therefore  that  no  action  could  be 
maintained  by  plaintiff.  To  determine  the  validity  of  this 
defense,  it  is  necessary  to  ascertain  what  were  the  rights  and 
duties  of  the  respective  parties  by  reason  of  their  official 
positions. 
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Davis  9.  Thompson. 

Mr^t — As  to  the  defendant.     Being  Recorder,  had  he  a 
right  to  ^mand  in  advance,  of  those  who  deposited  deeds 
with  him  for  record,  the  entire  fee  to  which  he  would  be 
entitled  for  filing,  indexing,  recording  and  certifying  record-  . 
ation  of  those  instruments  ? 

Upon  this  point  our  statutes  are  silent.  It  need  not,  per- 
haps, be  determined  in  this  case  whether  he  had  such  an  abso- 
lute right.  But  this  proposition  cannot  be  denied:  If  he 
requested  the  payment  in  advance  for  services  to  be  per- 
formed, and  the  parties  requiring  the  same  chose  to  pay  in  ad- 
vance (without  any  improper  or  coercive  conduct  on  his  part), 
it  was  not  an  illegal  transaction,  but  a  legitimate  collection  of 
money  for  services  to  be  performed.  Having  then  received 
his  fees  in  a  proper  and  legal  manner,  it  became  his  duty 
either  to  record,  index  and  certify  the  recordation  of  these 
instruments,  or  else,  if  he  went  out  of  office  before  he  could 
do  60,  then  to  procure  the  same  to  be  done  by  his  successor. 
For  failing  to  do  so  he  would  undoubtedly  be  liable  to  an 
action  on  the  part  of  each  person  by  whom  a  deed  was  filed. 
And  this,  it  is  contended  by  respondent,  would  be  the  only 
action  to  which  he  would  be  liable. 

When  the  plaintiff  came  into  office  what  were  his  duties 
and  liabilities? 

The  appellant  lays  down  this  proposition :  "  His  duty  as 
sucli  Recorder  was  fixed  by  law,  which  was  to  record  all 
instruments  left  in  his  office  for  recordation,  entitled  by  law 
to  be  recorded  in  the  order  of  their  filing." 

K  this  proposition  was  correct,  we  should  have  no  difficulty 
in  deciding  this  case.  But  we  can  find  nothing  in  the  statute 
law  requiring  such  a  practice.  In  the  absence  of  authority  on 
the  point  we  are  not  prepared  to  say  that  such  would  be  the 
absolute  requirements  of  the  conmion  law.  That  such  a 
course  would  be  convenient  and  proper,  there  can  be  no 
doubt.  But  possibly  he  might  not  have  been  bound  to  record 
those  deeds  without  being  paid  for  so  doing,  or  at  least  re- 
quested so  to  do  by  those  having  an  interest  in  their  record- 
ation. The  doubt  on  this  point*  throws-  some  embarrassment 
around  this  case. 

Whilst  we  will  not  say  that  Davis  was  ioimd  to  record  the 
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DetIb  9.  ThompMB. 

deeds,  for  recording  which  his  predecessor  had  been  paid 
(meaning  here  to  express  no  opinion  on  that  point),^it  must  be 
admitted  that  for  Hie  proper  cmd  orderly  arrcmgemerU  of  busi- 
ness in  his  office,  the  recordation  of  those  deeds  in  the  order 
in  which  they  were  filed  was  necessary. 

The  recordation  of  those  deeds  being  then  a  necessity  im- 
posed on  the  new  Eecorder  by  the  outgoing  officer,  and 
Thompson  reaping  the  benefit  of  that  act,  the  law  implies  a 
request  on  his  part  and  a  promise  to  pay  for  that,  the  benefit 
of  which  he  has  received.  In  this  case  defendant  received 
the  entire  fees  for  filing,  indexing,  recording  and  entering  on 
such  instrument  the  certificate  of  recordation.  Having  re- 
ceived aU  the  fees  and  performed  only  B,part  of  the  services, 
he  must  pay  to  his  successor  in  office  that  part  of  the  fee  in 
each  case  which  is  payable  for  the  services  performed  by 
plaintiff. 

The  judgment  of  the  Court  below  will  be  reversed  and  a 
new  trial  ordered. 


RESPONSE  TO  PETITION  FOE  EEHEAEING. 

When  A  is  monlly  and  tegftOy  bound  to  perfonn  certain  labor,  but  failing  to  per- 
form it  bimaelf  places  B  under  tbe  neoeeaitj  of  perfonning  it  to  aroid  loea  or 
inoonyenienoe,  and  A  reoeires  the  benefit  of  that  performance,  the  law  will 
imply  both  a  requed  to  B  to  perform  the  labor  and  t^pratfiiee  to  pay  for  it  when 
performed. 

On  petition  for  rehearing,  filed  by  Williams  &  Bixler,  two 
points  were  made.  The  action  for  money  had  and  received 
caimot  be  maintained  because  at  the  Ume  the  money  was  paid 
to  Thompson,  Davis  had  no  claim  to  it.  His  demand,  if  any 
he  has,  arose  subsequently. 

The  action  for  work  and  labor  cannot  be  maintained  because 
the  service  was  performed  voluntarily  and  without  any  request 
on  the  part  of  Thompson.  That  to  maintain  an  action  of  this 
kind  the  law  will  sometimes  imply  a  promise  to  pay  but  not  a 
reqyMt  to  perform  and  never  a  promim  to  pay^  when  the  per- 
formance ifl  roltintaijri 
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Daris  «.  Thompaon. 

Opinion  by  Beatty,  J.,  full  ^ench  concurring. 

Counsel  for  respondent  ask  for  a  rehearing  in  this  case,  and 
say  the  opinion  of  the  Court,  or  the  result  of  that  opinion, 
"  might  be  syllogistically  stated  thus :  When  one  performs  a 
service  enjoined  by  law  upon  another,  for  which  the  latter  has 
received  compensation,  the  law  implies  a  promise  to  pay  for 
the  service  so  much  as  it  is.reasonably  worth." 

We  think  this  hardly  states  the  proposition  correctly.  At 
least  this  statement  omits  part  of  the  proposition.  To  entitle 
the  party  performing  the  service  to  compensation,  he  paust 
have  done  it  not  as  a  mere  volunteer,  but  because  he  was 
placed  under  some  necessity  or  obligation  to  do  so  by  the  con- 
duet  of  the  party  who  received  the  compensation. 

With  this  qualification,  we  still  think  the  proposition  a  cor- 
rect one.  In  regard  to  the  count  for  money  had  and  received, 
we  do  not  controvert  th^  views  of  counsel,  and  did  not  base 
our  opinion  in  the  case  on  the  ground  that,  that  count,  could 
be  sustained. 

Counsel  ask,  can  it  be  claimed  that  the  contract  of  Thomp- 
son was  of  such  a  character  as  to  render  him  liable  to  two 
persons  at  the  same  time,  one  of  whom  was  not  a  party  to  the 
contract  ?  According  to  the  views  of  the  Court  there  were 
two  separate  and  distinct  contracts  in  regard  to  each  deed. 

By  the  first,  cdh tract,  Thompson  agreed  with  the  depositor 
of  the  deed  to  record  it  in  due  time,  with  the  proper  index, 
certificate,  etc.  If  he  failed  to  do  this,  he  was  liable  to  the 
party  who  deposited  the  deed,  whether  that  failure  was  a  fail- 
ure to  do  it  in  due  season  and  in  a  lawftil  manner,  or  a  total 
failure. 

By  a  subsequent  contract  he  agreed  with  Davis  to  pay  him 
for  the  recording  of  these  deeds  and  must  pay  for  the  perform- 
ance of  that  contract.  But  counsel  argue  there  was  no  request 
on  the  part  of  Thompson  to  perform  this  labor,  and  therefore 
no  contract,  express  or  implied.  Counsel  say  "  the  Court  has 
the  law  imply  both  the  Truest  and  ih&ptonme  iopay.'*^  That 
is  exactly  what  the  Court  means  to  express.  That  under  such 
circxmistances,  the  law  wiU  imply  both  a  request  to  perform 
the  labor  and  a  promise  to  pay  for  it.    It  was  the  duty  of 


Digitized  by 


Google 


22  SUPEEME  COUET  OF  ISTEVADA,  1866. 

G«U«r  ei  <U,  v,  Huilaker. 

ThompBon,  under  the  circimiBtances,  to  request  Davis  to  record 
the  deeds.  The  law  implies  %e  did  request  him,  and  did 
promise  to  pay  for  the  service. 

This  is  not  a  novel  doctrine.  A  husband,  in  affluent  cir- 
cumstances, turns  his  -wife  out  of  doors  and  advertises  to  the 
world  that  he  will  pay  no  bills  of  her  contracting.  A  trades- 
man, with  this  notice  before  his  eyes,  famishes  her  with  goods 
suitable  to  the  circumstances  of  herself  and  husband.  He  may 
bring  his  action  against  the  husband  alleging  the  goods  were 
furnished  at  his  request,  and  upon  the  proof  of  these  circum- 
stances, the  law  implies  the  request,  whilst,  in  fact,  the  hus- 
band is  constantly  protesting. 

In  such  case  we  think  the  action  is  maintained  against  the 
husband  on  the  same  principles  as  it  is  maintained  in  this  case. 
The  goods  are  not  in  such  case  furnished  at  request  of  husband 
in  point  of  fact.  But  it  was  his  duty  to  have  made  such  request, 
and  the  law  implies  he  did  make  it. 

So  here  it  was  the  duty  of  Thondpson  to  have  made  the 
request  (and  made  it  of  Davis,  for  no  one  else  could  have  per- 
formed the  service),  and  the  law  implies  that  he  did  make  it. 

The  petition  is  denied. 


SOLOMON  GELLER  et  al.,  Appkllaots,  v.  G.  W.  HUFF- 
AKER,  Respondent.      *    • 

The  interest  wMoh  will  render  a  person  incompetent  as  a  witness  most  be  a  direct 
interest  in  the  judgment ;  be  must  either  gain  or  lose  by  the  direct  legal  opera- 
tion or  eflTect  of  the  judgment  or  the  record  of  it  must  be  such  as  would  make  it 
legal  evidence  for  or  against  him  in  some  other  action. 

To  entiUe  a  verdiot  and  judgment  thereon  to  be  giren  in  evidence,  it  must  be  between 
the  same  parties  or  priyies,  and  upon  the  same  point.  Except  where  the  ver- 
dict or  judgment  is  upon  subjects  of  a  public  nature,  such  as  customs  and  the 
like. 

The  only  facts  which  a  verdict  establishes  are  those  which  are  necessary  to  support 
it,  and  upon  which  issue  hasf  been  joined. 

If  a  complaint  contain  several  counts  or  several  distinct  grounds,  upon  either  of 
which  a  recovery  could  be  had,  and  the  general  issue  is  pleaded,  -a  general  ver- 
dict and  judiiniient  thereon  in  such  a  case  could  not  be  given  in  evidence  to 
establish  all  the  grounds  upon  which  plaintiflT  claimed  the  right  to  recover. 

Appeal  from  the  First  Judicial  District  of  the  Territory  of 
Nevada,  Washoe  County,  Hon.  J.  W,  Noeth,  presiding^ 
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Oeller  4t  dL  p.  Hnffaker. 

Bryan  &  Sedy^  for  Appellants. 

If  a  party  will  either  gain  or  lose  by  the  direct  legal  opera- 
tion and  effect  of  the  judgment,  or  if  the  record  will  be  legal 
evidence  for  or  against  him  in  some  other  action,  he  is  not  a 
competent  witness,  otherwise  he  is,  so  far  as  interest  is  con- 
cerned.    (1  Greenleaf,  386-390.) 

A  witness  may  be  interested  in  the  question  to  be  decided 
and  still  be  competent.     (1  Greenleaf,  389.) 

The  interest,  too,  must  be  real  and  not  merely  apprehended 
by  the  party.     (1  Greenleaf,  387.) 

Langley's  interest  was  merely  an  apprehended  interest,  and 
that  only  in  the  question,  not  in  the  result. 

Perley  &  DeLong^  for  Respondent. 

The  record  should  show  the  specific  purpose  for  which  the 
witness  was  offered.     (Sparks  v.  KoJder^  3  Cal.  299.) 

We  maintain  that,  tested  by  tlie  statutory  rule,  the  witness 
was  incompetent  on  the  ground  of  interest. 

We  contend  that  he  was  interested  directly,  for  the  reason 
also,  that  equity  following  the  legal  determination  of  this 
Court  would,  if  the  plaintiffs  had  recovered,  have  restrained 
defendant  from  diverting  the  waters  of  the  stream,  and  an 
application  for  that  purpose  is  now  pending  in  the  Court 
below. 

We  maintain  that  if  plaintiffs  had  recovered  judgment 
against  defendant  in  this  action,  that  the  judgment  would  havfe 
been  legal  evidence  on  behalf  of  Langley,  the  witness,  to  estab- 
lish his  right  to  the  same  water,  and  to  have  entitled  him  to 
have  recovered  damages  of  defendant  in  an  action  precisely 
similar  to  this,  for  the  reason  that  plaintiff  claims  a  right  to 
recover,  not  upon  the  ground  of  prior  appropriation  of  the 
waters  of  the  stream,  but  upon  the  ground  that  the  ch^-nnel 
running  through  his  farm  and  that  of  the  witness  was  the 
natural  channel  of  the  stream,  and  being  such  a  diversion  of 
the  waters  therefrom  was  a  trespass  upon  his  riparian  rights. 
(1  Greenleaf  on  Evidence,  334.) 
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Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

This  action  is  brought  to  recover  the  sum  of  five  thousand 
dollars  damages  alleged  by  plaintiffs  to  have  been  sustained 
by  them  by  reason  of  the  diversion  of  the  water  of  Thomas' 
C'reek  from  their  land  by  the  defendant.  The  plaintiffs  allege 
that  they  are  the  owners  of  certain  arable  land  in  the  County 
of  "Washoe ;  that  tlie  water  of  Thomas'  Creek  naturally  did  flow, 
and  of  right  ought  to  flow,  through  their  land,  and  also  that 
they  were  entitled  to  have  the  water  of  said  creek  flow  through 
their  land,  by  reason  of  their  prior  appropriation  of  the  same. 
IJ])on  the  trial  of  the  case  below,  the  plaintiffs  introduced  one 
Langley  as  a  witness  on  their  behalf,  for  tlie  purpose  of  prov- 
ing the  allegation  of  the  complaint  generally.  Langley  is  the 
owner  of  a  tract  of  arable  land  lying  above  plaintifts'  ranch, 
on  the  same  stream.  It  is  admitted  that  if  the  water  of  the 
creek  was  permitted  to  flow  to  the  land  of  plaintiff,  through 
what  they  clahned  to  be  the  'natural  cliannel,  it  would  pass 
through  the  land  of  the  witness ;  and  the  witness  stated,  upon 
his  "^mr  dire^  that  he  was  interested  in  having  the  water  of  the 
creek  flow  through  this  natural  channel  to  the  plaintiffs'  ranch, 
and  that  it  would  also  take  it  through  his  land. 

Upon  the  trial  the  (juestion  arose  as  to  the  location  of  the 
natural  channel  of  the  stream ;  the  plaintiffs  claiming  that  it 
was  the  channel  whi(»li  carried  the  water  through  their  land, 
and  the  defendant  claiming  that  there  had  been  no  diversion, 
but  that  the  natural  channel  was  through  his  land,  and  that 
the  stream  had  naturally  taken  that  course  without  any  artifi- 
cial means  employed  to  divert  it  from  ])laintiffs'  land. 

The  defendant's  counsel  objected  to  the  testimony  of  Lang- 
ley, upon  the  ground  of  interest,  the  witness  (counsel  claiming) 
having  an  interest  in  the  event  of  the  action. 

The  statute  of  Nevada,  which  is  but  an  enunciation  of  the 
common  law  rule,  clearly  specifies  what  shall  constitute  such 
an  interest  as  will  render  a  witness  incompetent  on  the  ground 
of  interest.  Section  341,  p.  e373,  provides  that  "the  true 
test  of  the  interest  of  a  person  which  shall  render  him  incom- 
petent as  a  witness,  shall  be  that  he  will  gain  or  lose  by  the 
direct  legal  operation  and  eflfect  of  the  judgment ;  or  that  the 
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record  of  the  judgment  will  ^e  legal  evidence  for  or  against 
him  in  some  other  action."  ^ 

Can  it  be  said  that  the  witness,  Langley,  would  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the  judgment  in  this 
case,  which  could  only  be  for  the  recovery  of  a  specific  sum  of 
money  ?  Certainly  not ;  neither  would  he  lose  if  the  defendant 
prevailed.  The  judgment,  if  in  favor  of  the  plaintiffs,  would 
not  return  the  waters  of  Thomas'  Creek  to  the  land  of  plaintiffs, 
or  to  that  of  witness.  And  if  the  plaintiffs  were  intending  to 
use  the  judgment  in  their  action  as  a  basis  for  an  injunction  in 
another  action,  the  interest  would  even  then  be  uncertain  and 
contingent,  depending  upon  the  pleasure  of  plaintiffs  to  bring 
such  second  suit. 

The  interest  which  will  render  a  witness  incompetent  must 
be,  says  Greenleaf,  "  a  present,  certain  and  vested  interest,  and 
not  an  interest  uncertain,  remote  or  contingent."  (1  Green- 
leaf  on  Evidence,  sec.  390.)  Stirely,  the  mere  fact  that  the 
witness  owned  land  on  the  same  stream  with  the  phiintiffs 
would  not  give  him  a  present,  certain  or  vested  interest  in  the 
result  of  an  action  brought  by  plaintiffs  to  recover  damages  for 
the  diversion  of  the  stream.  If  this  were  an  action  to  obtain 
an  injunction  against  the  defendant  to  restrain  him  fi'om 
diverting  the  waters  of  the  creek  from  the  plaintiffs'  land,  a 
different  question  would  present  itself. 

But  would  the  record  of  the  judgment  in  this  action  be  legal 
evidence  for  or  against  the  witness  in  some  other  action  ? 

We  think  not.  The  general  rule  is,  that  to  entitle  a  verdict 
and  judgment  thereon  to  be  given  in  evidence,  it  must  be  upon 
the  same  point  and  between  the  swme  jyarties,  (2  Cowen  and 
Hill's  Notes  to  Phillips'  Evidence,  42  Id.  168 ;  1  Greenleaf, 
sections  622  and  523.)  But  there  are  some  exceptions  to  this 
general  rule,  as  where  the  verdict  or  judgment  is  upon  subjects 
of  a  public  nature,  such  as  customs  and  the  like.  And  Green- 
leaf (volume  1,  section  406)  says :  "  The  usual  and  clearest 
illustration  of  this  breach  of  the  rule  is  the  case  of  an  action 
brought  by  or  against  one  of  several  persons  who  claim  a 
oostomary  right  of  common,  or  some  other  species  of  customary 
right.     In  general,  in  all  cases  depending  on  the  existence  of 
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a  particular  custom,  a  judgment  establishing  the  custom  is 
evidence,  though  the  parties  are  different." 

Upon  this  authority  the  defendant's  counsel  insists  that  the 
witness  is  incompetent,  because  he  says  the  verdict  would 
establish  the  natural  channel  of  the  stream,  and,  therefore,  could 
be  used  by  th%  witness  in  some  other  action. 

But  the  verdict  in  this  case  would  not  establish  any  such 
fact.  The  only  facts  which  the  verdict  could  establish  would 
be  such  as  were  necessary  to  support  the  verdict,  and  upon 
which  issue  had  been  joined.  If  a  complaint  contain  several 
counts  or  several  distinct  grounds  upon  either  of  which  a 
recovery  could  be  had,  and  the  general  issue  is  pleaded,  a 
general  verdict  and  judgment  thereon  in  such  a  case  certainly 
could  not  be  given  in  evidence  to  establish  all  the  grounds 
upon  which  plaintiff  claimed  the  right  to  recover.  (2  Cowen 
and  Hill's  Notes  to  Phillips'  Evidence,  pp.  36  and  37.) 

Hence,  say  Cowen  and  Hill,  p.  37,  "  a  verdict  and  judg- 
ment for  the  defendant  on  the  general  issue  pleaded,  in  which 
the  plaintiff  claimed  damages  consequent  upon  the  defendant's 
act  in  wrongfiilly  raising  his  mill-dam,  will  not  estop  the 
plaintiff  from  alleging  the  same  act  as  the  occasion  of  damages 
subsequently  sustained.  JPbr  ikeji/nding  w  ike  former  action 
rrmy  Jumeheenontkegrov/nds  that  the  plan/riUff  was  riot  iiyv/red 
hy  the  raising  of  the  dam^  or  had  released  his  cause  of  action j 
or  had  gvoen  the  def&ndamt  permission  to  do  the  act  complained 
of  etc.^  ojnd  did  not  necessa/rUy  determine  the  defendam£s  righi, 
to  raise  his  dam  and  continue  it  in  thai  state.'^^ 

Citing  Shafe  v.  Ston^breakery  4  Gill  and  John,  345,  356  and 
356.  The  reason  given  why  the  verdict  should  not  conclude 
the  parties  in  the  second  action,  was  because  the  first  m^iy  not 
have  been  upon  the  same  point  at  issue. 

So  in  the  case -at  bar,  the  Verdict  of  the  jury  which,  if  for 
the  plaintiffs,  would  be  for  a  certain  sum  of  money,  might  have 
been  found  upon  the  fact  that  the  plaintiffs  were  the  prior 
appropriators  of  the  water  of  Thomas'  Creek,  and  not  upon  the 
ground  that  the  natural  channel  of  the  stream  passed  through 
their  land. 

The  plaintiffs  cjaiming  the  right  to  recover  upon  two  distinct 
grounds,  priority  of  appropriation,  and  that  the  water  was 
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diverted  out  of  its  natural  channel,  and  issue  being  taken  upon 
both  points,  therefore  a  general  verdict  would  only  establish 
the  fitct  that  the  plaintiflFs  were  entitled  to  have  the  waters  of 
Thomas'  Creek  flow  through  their  land,  but  whether,  upon  the 
ground  that  they  were  the  prior  appropriators,  or  that  the 
natural  channel  passed  through  their  land^  a  general  verdict 
would  not  determine.  We  conclude,  therefore,  that  Langley 
had  no  interest  in  the  event  of  the  suit,  and  that  the  verdict 
and  judgment  in  this  case  could  not  be  used  by  or  against  him 
in  another  suit. 

It  is  also  claimed  that  to  show  error  in  the  Court  below  in 
rejecting  the  witness,  the  record  should  show  the  specific  pur- 
pose for  which  he  was  offered.  This  is  clearly  untenable. 
The  witness  was  introdi^ced  to  prove  the  entire  case,  and 
plaintiffs  claim  that  he  is  competent. 

The  case  oiSparis  v.  Kohler^  3  Cal.  p.  299,  is  not  an  anal- 
ogous case.  In  that  case  the  witness,  Kohler,  was  only  com- 
petent upon  a  single  point,  but  was  offered  generally,  the  wit- 
ness* being  incompetent  generally,  and  the  specific  point  upon 
which  he  was  called  not  being  stated,  the  Court  was  correct 
in  excluding  him ;  but  in  this  case  the  witn^s,  Langley,  is 
competent  generally.  The  Court  below,  therefore,  erred  in 
excluding  him. 

Let  the  case  be  remanded  for  further  proceedings. 


T.  W.  STEEL,  Respondent,  v.  JOHN  STEEL,  Appellant. 

Our  eUtatoxy  proceedings  in  CMes  of  arbitration  are  in  derogation  of  t|(e  common 
ImWy  and  mast  be  strictly  pnrsned. 

Whenever  astatnte  prescribes  certain  spedflo  acts  to  be  done  as  prerequisite  to  the 
acquiring  of  jnrisdiotion,  or  the  enforcement  of  a  legal  remedy,  such  acts  must 
be  substantiaUj  performed  in  the  manner  prescribed,  in  order  to  giye  yalidity 
to  the  proceeding. 

The  filing  of  the  submisdon,  and  the  entry  of  the  same  in  the  Clerk's  register,  in 
cases  of  arbitration^  answer  the  purposes  of  the  oomplaint  and  answer  in  ordi- 
narj  actions,  and  like  them  must  be  filed  before  a  hearing,  trial,  or  judgment 

At  common  law,  scarcely  any  matter  short  of  a  want  of  power  or  jurisdiction  ap- 
pearing upon  the  face  of  an  awar^,  is  subject  to  question  or  inquiry,  and  eyery 
reasonable  intendment  should  be  made  to  uphold  it.  But  in  statutory  awards 
no  such  liberal  interpretation  can  be  inyoked  to  its  aid.  Its  validity  must  be 
detenmned  by  the  proyisionB  of  the  statute  authorising  it. 
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APP3BAL  from  the  First  Judicial  Difitrict  of  the  TerritOTy  of 
Nevada,  Story  County,  Hon.  J.  W.  Noeth,  presiding. 
The  facts  in  this  case  appear  in  the  opinion  of  the  Court. 

Bdbi/nson  cfe  Foster^  Counsel  for  Appellant. 

No  brief  on  file. 

Clark  Churchilly  Attorney  for  Eespondent. 

The  transcript  of  the  appellant  does  not  purport  to  contain 
the  entries  which  were  made  by  the  Clerk  of  the  District 
Court  in  his  register  of  actions.  I  think  it  devolves  upon  the 
appellant  to  exhibit  these  entries  to  the  Court  before  he  can 
ask  the  Court  to  pass  upon  their  sufficiency,  or  upon  the  ques- 
tion whether  they  are  the  entries  required  by  law.  Such  a 
case  is  analogous  to  one  where  the  Court  is  required  to  pass 
upon  the  sufficiency  of  evidence  to  support  a  verdict,  which 
will  not  be  done  unless  the  statement  purports  to  contain  all 
of  the  evidence.    {Dwwley  v.  Homous^  23  Cal.  103.) 

No  notice  of  exception  to  the  award  was  ever  served,  ex- 
cept the  notice*  found  on  page  eleven  of,  the  transcript.  That 
purports  to  be  a  notice  of  revocation. 

When  made  an  order  of  Court,  the  submission  shaU  not  be 
revoked  without  the  consent  of  both  parties.  When  not 
made  an  order  of  Court,  it  may  be  revoked  at  any  time  before 
the  award  is  made.    (Statutes  1861,  p.  372,  sec.  331.) 

Whether  all  the  entries  required  by  statute  to  be  made  by 
the  Clerk  in  his  register  of  actions  had  actually  been  made  at 
the  time  the  notice  was  served,  is  quite  immaterial,  because  if 
they  ha*  been  made  the  submission  could  not,  under  this 
statute,  have  been  revoked  without  the  consent  of  both  par- 
ties ;  and  if  these  entries  had  not  been  made  at  the  time  said 
notice  was  served,  and  the  submission  was  not  then  to  be  con- 
sidered an  order  of  Court,  the  award  had  been  madej  and  the 
submission  could  not  have  been  revoked  without  the  consent 
of  both  parties. 

But  all  of  the  entries  required  by  statute  were  made,  as  far 
as  the  respondent  is  concerned,  on  the  11th  day  of  July,  five 
days  before  said  notice  was  served.    At  least  the  respondent 
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instructed  the  Clerk  to  make  all  of  said  entries  on  said  day, 
and  he  is  therefore  guilty  of  no  laches  in  the  matter. 

At  the  time  the  award  was  entered  in  the  judgment  book 
there  was  a  submission  duly  executed  by  and  between  the  said 
parties,  on  file  in  said  Clerk's  office ;  and  there  is  nothing  in 
either  the  submission  or  statute  which  requires  the  instru- 
ment of  submission  to  be  filed  before  the  award  is  made ;  and 
the  submission  may  be  made  an  order  of  Court  as  well  after 
as  before  the  award  is  made.  (Statutes  1861,  sec.  831 ;  ex 
parte  Vasquer,  6  Cow.  29 ;  Emght  v.  Caa^ey^  1  Id.  39 ;  note 
"  A  "  to  ex  parte  McKirmey^  5  Id.  425.) 

The  statute  of  this  State  in  reference  to  arbitrations  is  a 
reaffirmance  of  the  conmion  law,  and  the  Court  should  lean 
to  such  a  construction  as  wiU  support  the  award.  (Pecuihefy 
V.  Richie^  4  Cal.  207;  Pcursons  v.  Normcm^  2  Cal.  60.) 

Under  a  general  submission,  when  no  mention  is  made  of 
the  costs  of  the  arbitration;  the  arbitrators  notwithstand- 
ing may  award  costs.  (14  Johnson's  R.  161 ;  2  Cowen,  651 ; 
22  Wend.  128.) 

The  only  grounds  upon  which  an  award  can  be  vacatecl  are 
prescribed  by  section  335  of  our  Civil  Practice  Act  (Statutes 
1861,  p.  372).  This  section  is  a  literal  copy  of  section  386  of 
the  Civil  Practice  Act  of  California  {Ca^sly  v.  Lindaay,  14 
CaL  394),  and  there  is  nothing  in  the  transcript  which  shows 
that  the  appellant  relies  upon  any  one  of  the  grounds  pre- 
scribed in  said  section. 

If  appellant's  assignments  of  error  are  correct,  i.  6.,  if  this 
cause  was  never  submitted  to  arbitrators,  and  if  the  proper 
entries  were  not  made  by  the  Clerk  of  the  District  Court, 
then  the  whole  proceeding  was  coram,  nan  judice  and  void, 
and  no  appeal  lies  tp  this  Court.  {People  v.  Jvdge  of  Sniff<Ah^ 
24  Wend.  R.  251.) 

Opinion  by  Bbosnait,  J.,  fall  Bench  concurring. 

This  is  an  appeal  from  a  judgment  of  the  District  Court  of 
tiie  First  Judicial  District,  entered  upon  an  award  in  favor  of 
the  respondent. 

The  transcript  diflcloBes  the  following  £Etct8: 
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On  the*  15th  day  of  June,  1864,  a  copy,  as  Btated,  of  the 
submission  was  filed  in  the  oiBce  of  the  said  District  Court. 

This  document  was  executed  by  Thomas  W.  Steel,  but  not 
by  John  Steel ;  and  among  other  matters  provides  that  the 
submission  be  made  and  entered  as  an  order  of  the  said 
District  Court. 

On  the  8th  day  of  July,  1864,  the  arbitrators  filed  their 
award  with  the  Clerk.  On  the  11th  day  of  July,  three  days 
after  filing  the  award,  the  respondent  filed  in  the  office  of  said 
Clerk  a  submission  of  the  same  date  and  tenor  as  the  docu- 
ment filed  on  the  15th  day  of  June,  and  then  instructed  the 
Clerk  to  make  all  the  entries  required  by  the  statute  "  in 
order"  (as  the  record  states)  "that  said  submission  may  be- 
come an  order  of  Court." 

As  appears  from  the  record  before  the  Court,  which,  as  cer- 
tified by  the  Clerk,  contains  a  full,  true  and  correct  transcript 
of  all  the  proceedings  had  in  the  case,  the  only  entry  in  the 
Clerk's  register  is  the  following: 

"  Submission  made  on  the  14th  day  of  June,  1864.  Said 
arbitrators  to  make  the  award  on  or  before  ten  days  from  the 
time  when  the  testimony  on  behalf  of  both  parties  is  closed, 
and  the  matters  in  difference  fiilly  submitted  to  them." 

This  entry  was  made  on  the  16th  day  of  July,  1864,  eight 
days  aftgr  the  award  was  filed.  On  the  22d  day  of  July, 
judgment  was  entered  by  order  of  the  Court  below. 

The  respondent's  counsel  moved  to  dismiss  the  case,  pn  the 
ground  that  no  motion  was  made  before  the  entry  of  judg- 
ment, to  vacate  or  correct  the  award,  as  provided  by  law. 
(Vide  laws  of  1861,  pp.  372,  483,  sections  335, 336  and  337.) 

If  this  judgment  hasr  been  rendered  in  conformity  to  the 
requirements  of  the  statute,  and  is  valid,  .the  counsel  is  cor- 
rect and  the  appeal  is  clearly  unauthorized. 

This  is  not  denied  by  appellant's  c6unsel ;  but  he  contends 
that  the  judgment  is  bad  for  several  reasons,  and  particularly 
because  the  entries  required  by  law  were  not  made. 

The  determination  of  this  point  brings  us  directly  to  a  re- 
view of  the  requirements  of  the  statute,  and  of  the  acts  neces- 
sary to  be  performed  under  it. 

It  may  be  proper  to  state  here  that  the  course  of  proceed- 
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ings  prescribed  by  the  statute,  is  in  derogation  of  the  common 
law,  and  must  be  strictly  followed.  Whenever  a  statute  pre- 
scribes certain  specific  acts  to  be  done  as  pre-requisit«s  to  the 
acquiring  of  jurisdiction  or  the  enforcement  of  a  legal  remedy, 
such  acts  must  be  substantially  performed  in  the  manner  pre- 
scribed, in  order  to  give  validity  to  the  proceeding.  In  the 
case  at  bar,  the  statute  required  the  submission  to  be  filed 
with  the  Clerk,  etc.  "  The  Clerk  shall  thereupon "  (that  is, 
upon  the  filing)  "  enter  on  his  register  of  actions,  a  note  of  the 
submission,  with  the  names  of  the  parties,  the  names  of  the 
arbitrators,  the  date  of  submission,  when  filed,  and  the  time 
limited  by  the  submission,  if  any,  within  which  the  award 
fihaU  be  made."  Upon  the  filing  of  the  award  also,  a  note 
thereof  shall  be  made  in  the  register.  So  far  as  we  are 
judicially  informed  by  this  transcript,  nearly  all  of  these 
acts  were  omitted.  This  is  a  special,  not  the  ordinary  mode 
for  recovery  of  a  judgment ;  the  reqidrements  of  the  statute 
authorizing  it  arQ  not  idle,  useless  formulse ;  they  are  mandates 
of  law  not  to  be  disregarded,  and  must  be  substantially  com- 
plied with.  It  was  not  seriously  claimed  on  the  argument,  fey 
the  learned  counsel  of  the  respondent,  that  the  paper  filed  on 
the  15th  of  June  was  a  good  submission,  owing  to  the  want  of 
execution  by  one  of  the  parties.  And  it  appears  from  the 
statement  in  the  case,  that  no  reliance  was  placed  u|^n  it, 
because  when  the  submission,  executed  by  both  parties,  was 
filed,  on  the  11th  day  of  July^  after  the 'award  had  been  filed, 
the  Clerk  was  instructed  to  make  all  the  requisite  entries  "  in 
order  (as  stated)  that  said  submission  may  become  an  order  of 
Court ;"  thus  virtually  conceding  the  invalidity  of  the.  submis- 
sion filed  June  16, 1864.  How  else  could  it  be?  Had  the 
t  case  rested  upon  that  first  defective  submission,  and  the  record 
showed  a  judgment  against  the  appellant,  having  only  for  a 
predicate  a  submission  not  executed  by  him,  certainly  no  per- 
son could  reasonably  contend  that  such  a  judgment  would  be 
valid.  But  the  respondent's  counsel  insists  that  the  submis- 
sion may  be  filed  at  any  time  after  filing  the  award,  though  no 
entry  or  note  be  previously  made  by  the  Clerk  in  his  register 
of  actions;  and,  therefore,  that  the  filing  the  submission  on 
the  llth  day  of  July  cured  all  antecedent  errors  and  defects. 
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This,  we  think,  is  incorrect.  But  even  were  it  conceded,  it 
would  not  avail  the  respondent's  case,  for  the  reason  that  the 
necessary  note  of  submission  had  not  been  then  entered ;  and 
for  the  further  reason  that  when  entered,  namely,  on  the  16th 
day  of  July,  eight  days  after  filing  the  award,  and  five  days 
after  filing  the  last  submission,  it  does  not  comply  with  the 
demands  of  the  statute.  In  short,  the  filing  of  the  submission 
and  the  entry  of  the  prescribed  note  in  this  class  of  cases  are 
the  equivalents,  and  subserve  the  use  of  the  complaint  and 
answer  in  an  ordinary  action,  and  like  both  must  be  filed  be- 
fore a  hearing,  trial  or  judgment. 

Our  attention  has  been  directed  to  several  adjudicated  cases 
to  show  that  awards  are  usually  liberally  construed.  Of  this 
rule  there  is  no  question;  it  is  well  established  as  regards 
awards  at  common  law. 

The  current  decisions  seem  to  be  that  awards  of  that  kind 
cannot  be  impeached  at  law,  if  made  in  good  faith,  whether 
the  arbitrators  decide  wrong  either  as  to  the  law  or  the  facts 
of  the  case. 

Scarcely  any  matter,  short  of  a  want  of  power  or  jurisdic- 
tion appearing  upon  the  face  of  such  award,  is  subject  to  ques- 
tion or  inquiry.  And  were  this  an  award  at  common  law, 
every  reasonable  intendment  shoujd  be  made  to  uphold  it. 

But  the  award  before  the  Court  is  statutory,  and  such  a  lib- 
eral interpretation  cannot  be  invoked  in  its  aid.  Its  validity 
must  be  determined  imder  the  provisions  of  the  statute  author- 
izing it.  And  although  it  may  be  a  good  award  ufider  the 
rules  of  the  common  law,  of  which  we  express  no  opinion,  yet 
it  must  stand  or  fall  as  it  is,  or  is  not,  supported  by  the  statute. 

Some  other  points  have  been  raised  and  discussed ;  but  as 
we  have  determined  that  the  judgment  should  be  reversed  on 
the  ground  of  a  departure  in  the  proceedings  from  the  provi- 
sions of  the  statute,  we  have  not  deemed  it  necessary  to  exam- 
ine them.  * 

The  judgment  is  reversed. 
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THE  PEOPLE,  Respondent,  v.  JESSE  BONDS,  Appellant. 

When  a  defendant  in  an  indiotment  for  murder  asks  for  an  instmetion  which  is 
clearly  law,  the  /IJourt  is  boand  to  give  it,  although  the  same  legal  proposition 
maj  be  substantially  set  out  in  another  instruction  given  by  the  Court  At 
least,  if  snch  instruction  is  refused  in  presenoe  of  the  jury  the  Court  must 
state  it  is  only  refused  becanse  siready  given,  substantially,  in  another  in- 
stmetion. 

The  Conrt  cannot  instmct  the  jury  as  to  the  existence  or  non-existence  of  a  dis- 
puted ftet.  And  where  an  instruction  asked  by  defendant  assumes  the  exist- 
enoe  of  a  fact  not  admitted  by  the  prosecution  the  Conrt  should  refuse  to  give 
it  in  that  fonn. 

It  is  error  in  the  Court  to  inform  the  jurv,  or  to  say  in  their  presence,  that  the  argu- 
ment of  counsel  in  regard  to  facts  in  a  case  is  not  tenable— that  there  is  no 
evidence  to  support  the  hypothesis  of  counsel.  The  weight  of  evidence  aid  its 
effect  in  proving  secondary  facts  is  to  be  determined  by  tbe  Jury. 

The  Conrt  cannot  give  any  instruction  verbally  unless  the  prisoner  assents,  and 
that  aatsnt  must  appear  i^ffirmttively. 

Appeal  from  the  Third  Judicial  District  of  the  Territory  of 
Nevada,  Lander  County,  Hon.  P.  B.  Locke  presiding. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Williains  i&  Binder^  for  Appellant. 

Thomas  E.  Hoyden^  for  Respondent. 

The  appellant  makes  the  following  points : 

That  tbe  Court  en'ed  in  charging  the  jury  orally,  and  cites 
the  following  authorities :  Section  355  of  Crmiinal  Practice 
Act,  which  is  identical  with  section  362  of  California  Act  as 
amended  in  1855.  {People  v.  Beehe^  6  Cal.  246 ;  People  v. 
Page,  8  Cal.  341-4 ;  PeopU  v.  DeMerritt,  8  Cal.  423-4 ;  Peo- 
ple V.  Ah  Fong,  12  Cal.  345 ;  People  v.  Wappner,  14  Cal.  437 ; 
People  V.  Chavez,  July  Term,  1864.) 

And  that  if  such  charge  was  made  with  the  assent  of  the 
defendant  that  must  appear  affirmatively,  and  refers  to  the 
cases  of  The  People  v.  Ah  Fong,  and  People  v.  Chavez,  as 
above  cited. 

And  that  the  Court  erred  in  refusing  sixth  and  eighth  in- 
structiond  asked  by  defendant.    If  refused  because  already 
given,  it  should  have  been  bo  stated. 
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Points  of  Respondent : 

Instruction  eighth  should  not  have  been  given,  because  it 
assumes  to  instruct  the  jury  on  a  matter  of  fact,  of  which  they 
are  the  sole  judges.  (1  Cal.  385,  People  v.  Baker;  1  Cal., 
PeopU  V.  Roberts,  405 ;  6  Cal.  217,  and  10  Cal.-  87.) 

It  was  not  necessary  to  give  sixth  instruction,  because  it  was 
already  given  substantially  in  instruction  ninth,  given  by  the 
Court.     (8  Cal.  390 ;  13  Cal.  177  and  602.) 

What  purports  to  be  an  oral  instruction  was  not  strictly  an 
instruction,  and  not  excepted  to  as  such  at  the  time  the  lan- 
guage was  i\sed  by  the  Judge;  it  is  too  late  to  consider  it 
now.  {CoUms  v.  Corbett,  15  Cal.  182 ;  People  v.  Lockiodod^ 
6  Cal.  205.) 

Opinion  by  Beatty,  J.,  fuU  Bench  concurring. 

This  was  an  indictment  for  murder.  The  defendant  was 
tried  and  found  guilty  of  murder  in  the*  second  degree,  and 
judgment  rendered  in  accordance  with  the  verdict:. 

After  the  testimony  closed,  the  Judge,  on  his  motion,  gave 
nine  instructions,  each  and  all  of  which  were  excepted  to  by 
the  defendant.  On  the  argument  in  tliis  Com't,  no  error  iii 
those  instructions  is  pointed  out  or  insisted  on.  They  all  ap- 
pear to  be  strictly  in  accordance*  with  law,  as  laid  down  in 
common  law  books  and  our  statutes. 

The  defendant  asked  the  Court  for  eight  instructions  in  liis 
behalf. 

The  Court  gave  the  first  instruction  asked,  and  refused  the 
other  seven.  It  is  insisted  in  this  Court  that  the  sixth  and 
eighth  instructions  should  have  been  given,  and  that  the  refu- 
sal to  give  them  was  error. 

The  sixth  instruction  is  in  these  words : 

"  That  if  the  jury  entertain  any  reasonable  doubt  as  to  the 
guilt  of  defendant,  they  will  give  to  defendant  the  benefit  and 
advantage  of  said  doubt." 

This  was  a  legal  principle  expressed  in  immistakable  lan- 
guage ;  one  which  is  applicable  to  every  case  of  an  indictment 
for  felony.  Coimsel  for  respondent  admits  that  the  instruc- 
tion contains  the  law  applicable  to  the  case,  but  contends  that 
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it  was  not  error,  for  the  reason  that  the  Judge  had,  of  his  own 
motion,  already  given  the  same  instruction. 

To  this  there  are  two  answers : 

I^irst — The  language  used  by  tlie  Judge  in  the  instruction 
given,  is  not  the  same.  The  defendant  had  a  right  to  this  in- 
struction, in  the  language  chosen  by  himself  and  counsel,  if 
that  language  was  free  from  ambiguity,  and  expressed  only  a 
legal  proposition  applicable  to  the  case  ,on  trial. 

Second — Th^  simple  refusal  of  the  Judge  to  give  the  instruc- 
tion, without  any  explanation,  if  done  in  the  presence  of  the 
jury  (as  seems  to  have  been  the  case  here),  would  have  a  ten- 
dency to  raise  a  presumption  in  their  minds  that  it  did  not 
contain  the  law. 

This  would  be  highly  prejudicial  to  the  defendant. 

We  are  of  the  opinion  this  was  error  prejudicial  to  the 
defendant. 

It  is  also  insisted  the  eighth  instruction  should  have  been 
given. 

That  instruction  is  given  in  these  words  : 

"  That  the  killing  of  deceased  by  defendant  being  matter  of 
proof  by  circumstantial  evidence,  if  the  jury  can  explain  the 
same  by  any  reasonable  hypothesis,  inconsistent  with  defend- 
ant's guilt,  the  jury  are  bound  to  adopt  that  hypothesis,  and 
find  in  favor  of  defendant." 

This  instruction  set  out  by  assuming  that  the  act  of  killing 
was  only  proved  by  circumstantial  evidence.  The  Court  in 
giving  instructions  was  Aot  authorized  to  assume  any  such 
facts  in  the  face  of  the  direct  testimony  of  plaintiff  in  regard 
to  the  shooting.  The  instruction  was,  therefore,  properly 
raftised. 

Another  error  complained  of  by  defendant  is  that  the  Court, 
on  refusing  to  give  instructions  Nos.  2,  3,  4,  5,  6,  7  and  8, 
used  this  language  in  relation  to  the  same : 

"  This  idea  of  an  accident,  which  has  been  urged  by  the 

defense,  amounts  to  nothing,  and  is  not  tenable.     There  is  no 

'  evidence  to  show  it  was  an  accident ;   on  the  contrary,  it 

shows  there  was  a  scuffle,  and  that  the  defendant  persisted  iu 

holding  on  to  the  pistol." 

This  was  erroneous. 
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First — The  language  itself  was  improper ;  it  took  from  the 
jury  the  determination  of  a  fact  peculiarly  in  their  province, 
that  is,  to  determine  whether  the  discharge  of  the  pistol  was 
accidental  or  intentional. 

Second — K  the  instruction  had  been  a  proper  one,  the  Court 
had  .no  right  to  give  it  verbally  without  the  consent  of  the 
defendant,  which  must  affirmatively  appear.  (Sec.  355,  Crim- 
inal Practice  Act,  8  Cal.  341  and  423.) 

There  is  nothing  in  the  point  made  by  the  respondent's 
counsel  that  this  was  not  a  formal  instruction,  but  merely  a 
remark  made  to  counsel.  Such  a  remark  made  by  the  pre- 
siding Judge  in  the  hearing  of  the  jury  would  have  precisely 
the  same  eftect  as  if  given  as  a  formal  instruction. 

For  this  reason  the  judgment  must  be  reversed  and  a  new 
trial  ordered. 


H.   M.    VESEY,   Appellant,   v.   LUCIEN    HERMAinS', 

Eespondent. 

When  laognage  is  used  in  the  Constitution  capable  of  t]ro  interpretationB,  and  there 
is  nothing  in  the  irenenl  context  of  the  inatrnment  to  determine  which  inter* 
pretation  best  conforma  to  the  intention  of  the  Conyention,  then  resort  must 
be  had  to  a  atriot  grammatical  conatraction  of  the  language  to  determine  its 
effect. 

B«dtion  82,  Article  IV.  of  Ck>n8titatioii  oonstmed. 

Appeal  from  the  First  Judicial  District  of  the  State  of 
Nevada,  Storey  County,  Hon.  K  S.  Messick  presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion. 

Taylor  <&  CwtrvpbeU^^  for  Appellant. 

Oritteiiderh  <&  Shmderlofidy  for  Respondent. 

Points  of  Appellant. 

First — The  functions  of  respondent  as  County  Auditor  * 
ceased  when  the  Constitution  went  into  effect.    (Statutes  of 
Nevada,  p.  295,  sec.  1 ;  Constitution,  sec.  32,  art.  IV. — sees.  2 
and  13,  art.  XVIL,  and  Cohn  v.  Wright,  22  CaL  312.)  • 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1865.  87 

Yesey  v,  Hermann. 

Second — Appellant,  by  adoption  of  the  Constitution,  became 
ex  officio  County  Auditor. 

Eespondent's  Points. 

The  office  of  County  Auditor  is  a  distinct  office,  separate 
from  that  of  Clerk.  Reference  to  various  clauses  in  the 
statutes  speaking  of  the  Auditor  as  an  officer  and  to  the  case 
of  People  V.  Edwards,  19  Cal.  292. 

Second — ^All  county  officers  hold  over  under  sec,  13  of  art. 
XVII. 

Third — By  a  correct  construction  of  sec.  32,  art.  IV.,  it  only 
provides  that  those  Recorders  whose  election  is  hereafter  to  be 
provided  for  shall  be  ex  officio  Auditors. 

Opinion  by  Beattt,  J.,  full  Bench  concurring. 

The  plaintiif  and  appellant  in  this  case  was  elected  County 
Recorder  at  the  September  election  in  1864,  and  soon  there- 
after entered  upon  the  performance  of  his  duties  as  Recorder 
of  Storey  County.  The  defendant  and  respondent  was,  at  the 
same  election,  elected  County  Clerk  of  Storey  County,  and 
thereafter  qualified  and  entered  upon  the  performance  of  his  < 
duties  as  such  Clerk.   • 

Under  the  laws  of  the  Territory,  as  then  existing,  the  County 
Clerk  was  ex  officio  County  Auditor.  The  plaintiff,  appellant, 
claims  that  by  the  adoption  of  the  Constitution,  he,  as  Coimty 
Recorder,  became  ex  officio  County  Auditor.  This  proceeding 
was  instituted  to  determine  which  of  the  parties  is  entitled, 
under  the  State  Constitution,  to  exercise  the  functions  of 
Auditor  and  receive  the  perquisites  of  that  office. 

Under  the  second  section  of  the  Schedule,  "  all  laws  of  the 
Territory  not  repugnant  to  the  Constitution  are  continued  in 
force  until  they  expire  by  their  own  limitations,  or  be  altered 
or  repealed  by  the  Legislature."  The  thirteenth  section  of  the 
Schedule  provides  that  "  all  county  officers  under  the  laws  of 
the  Territory  of  Nevada,  at  the  time  when  the  Constitution 
shall  take  effect,  whose  offices  are  not  inconsistent  with  the 
provisions  of  this  Constitution,  shall  continue  in  office  until 
the  first  Monday  in  January,  1867,"  etc.    Section  32  of  article 
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IV  of  the  Constitution  reads  as  follows :  "  The  Legislature  shall 
provide  for  the  election  by  the  people  of  a  Clerk  of  the  Supreme 
Court,  County  Clerks,  County  Recorders,  who  ^hdllhe  ex  officio 
County  Auditors,  District  Attorneys,  Sheriffs,  County  Survey- 
ors, Public  Administrators  and  other  necessary  officers,  and 
iix  by  law  their  duties  and  compensation.  County  Clerks  shall 
be  ex  officio  Clerks  of  the  Courts  of  Record  and  of  the  Boards 
of  County  Commissioners  in  and  for  the  respective  counties." 

The  only  question  to  be  determined  in  this  case  is  whether 
that  clause  of  the  thirty-second  section  of  article  four  which  is 
in  these  words,  "  who  sliall  be  ex  office  County  Auditors,"  was 
intended  by  the  framers  of  the  Constitution  to  apply  to  those 
persons  who  might  be  County  Recorders  at  the  time  tlie  State 
government  went  into  operation,  or  only  to  those  whose  elec- 
tioii  was  to  be  provided  for  by  law  to  be  passed  by  the  State 
Legislature. 

The  appellant  contends  that  it  was  the  intention  of  the 
framers  of  the  Constitution  to  take  the  Auditorship  from  the 
Clerk  because  he  would,  in  the  ordinary  course  of  events,  have 
many  accounts  of  his  own  to  be  audited  against  the  county, 
and  give  it  to  the  Recorder,  who,  from  the  nature  of  his  office, 
•  would  have  few  or  no  accounts  against  tlie  county.  That  being 
governed  by  such  motives,  we  are  to 'presume  it  was  their 
intention  that  this  change  in  the  Auditorship  should  take  effect 
simultaneously  with  the  adoption  of  the  Constitution. 

For  respondent  it  is  contended  that  it  was  the  policy  of  the 
Convention  to  retain  all  county  officer  in  their  present  situa- 
tions until  January,  1867,  and  that  the  County  Auditorship  is 
a  distinct  office,  and  that  appellant  was  County  Auditor  when 
the  Constitution  went  into  effect  and  the  State  government 
was  adopted,  and  that  he  must  remain  such  until  January, 
1867,  under  the  provisions  of  section  thirteen  of  the  Schedule. 

It  would  be  hard  to  tell  what  the  Convention  did  intend  in 
regard  to  this  particular  -point.  Probably  the  question  never 
presented  itself  to  the  mind  of  any  member  as  to  wlien  the 
duties  of  the  Auditorship  should  be  transferred  from  the  office 
of  the  County  Clerk  to  that  of  the  County  Recorder.  Had 
such  a  question  been  presented  to  the  mind  of  any  member  he 
would  most  probably  have  moved  an  amendment  of  the  lan-» 
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guage  of  section  thirteen  of  Scliednle,  so  as  to  render  that 
certain  vrhich,  as  it  now  reads,  is  somewhat  ambiguous. 

Believing  there  is  nothing  in  the  general  policy  or  context 
of  tlie  Constitution  to  determine  the  proper  constniction  of 
section  thirty-two  of  article  four,  we  have  looked  to  that  sec- 
tion to  see  if  a  proper  analysis  thereof  would  determine  this 
questioD.  This  section  declares  that  "the  Legislature  sliall 
provide  for  the  election,  etc.,  of  County  Kecorders,  wlio  shall 
be  «r  ojffimo  County  Auditors."  It  appears  to  us  that  the  pro- 
noun "  who "  in  this  sentence  has  relation  only  to  tliose  Ee- 
corders  whose  election  is  to  take  place  under  a  law  to  be  passed 
bt  the  State  Legislature,  and  not  any  Recorder  who  is  in  office 
w^hen  the  Constitution  was  to  take  eiFect.  To  make  it  relate 
to  present  incumbents  would,  in  our  opinion,  be  a  forced  and 
unnatural  construction  of  the  sentence;  and  this  view  is 
strengthened  by  a  provision  in  regard  to  County  Clerks. 

It  was  necessary  that  the  present  incumbents  of  County 
Clerkships  should,  from  the  moment  the  State  government 
went  into  effect,  exercise  the  new  functions  of  Clerks  of  the 
District  Courts.  In  framing  the  thirty-second  section  of  article 
four,  the  draftsman,  instead  of  saying :  "  The  Legislature  shall 
provide  for  the  election,  etc.,  of  County  Clerks,"  icho  shaU  he 
ex  officio  Clerks  of  the  Courts  of  Record^  etc.,  which  would 
have  been  phraseology  similar  to  that  used  in  regard  to  the 
Recorders,  omits  the  language  which  I  have  expressed  in 
italics,  and,  after  providing  in  that  sentence  for  the  election  of 
other  county  officers,  adds  a  separate  sentence  in  these  words : 
''  County  Clerks  shall  be  ex  officio  Clerks  of  the  Courts  of 
Record,"  etc. 

Here  seems  a  distinction  to  be  made  between  County  Clerks 
and  County  Recorders.  'The  sentence  in  regard  to  Clerks 
refers  as  well  to  those  in  office  as  to  those  to  be  elected.  It  is 
general  in  its  terms.  The  sentence  in  regard  to  Recorders,  on 
the  contrary,  seems  to  be  confined  to  those  wJw  ag^e  to  he  eUcted 
under  a  law  to  be  passed  by  the  State  Legislature.  For  these 
reasons,  we  are  of  opinion  the  judgment  of  the  Court  below 
must  be  affirmed. 


Digitized  by 


Google 


40  SUPREME  COURT  OF  NEVADA,  1866. 


1      40| 
1     6l' 


Hamilton  tt  alt,  v,  Knealand  ei  als. 


A.  C.  HAMILTON  et  als.,  Rkspondents,  v.  JOHN  KNEE- 
LAND  ET  AL8.,  Appellants. 

A  writtou  agreement  entered  into  bj  which,  upon  certain  terms  and  conditiona,  tha 
parties  of  the  second  part  were  permitted  to  erect  a  steam  quartz  mill  on  the 
premises  of  the  party  of  the  first  part ;  and  it  is  made  the  daty  of  the  party  of 
the  second  part  to  erect  the  mill  within  a  certain  time,  and  among  other  things 
to  pump  the  water  from  the  mine  of  the  parties  of  the  first  part,  girea  the 
parties  ot  the  second  part  an  ostate  upon  condition  in  the  premises. 

No  precise  words  are  required  to  create  a  condition.  The  intention  of  the  parties, 
which  is  to  be  gathered  from  tho  whole  instrument  and  the  subject  matter  to 
which  it  relates,  must  determine  the  question. 

The  common  law  rale,  that  a  condition  cannot  be  reserved  to  any  but  4he  gruitor 
and  his  heirs,  has  not  been  recognized  as  the  law  in  this  country. 

Under  the  Organic  Act  and  laws  of  the  Territory  of  Nerada  no  appeal  ooold  be 
taken  from  an  order  made  by  a  referee. 

The  common  law  of  England,  as  adopted  in  this  country,  is  usually  to  be  taken  aa  ^ 
modified  by  English  statutes  passed  prior  to  the  declaration  of  Amerioaa 
Independence. 

The  statute  of  82,  Henry  YIIL,  providing  for  entering,  upon  condition  broken,  is 
applicable  not  only  to  breach  of  condition  in  law  but  also  in  deed. 

Upon  a  breach  of  a  condition  upon  which  an  estate  is  held,  an  actual  entry  is  not 
necessary  to  defeat  the  estate;  a  demand  of  possession  is  sufficient. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  Nevada  Territory,  Storey  County,  Hon.  J.  W.  North 
presiding. 

Witli  exception  of  the  following  agreement  the  facts  of  thifl 
case  sufficiently  appear  in  the  opinion  of  the  Court. 

This  agreement,  made  and  entered  into  this  ninth  day  of 
November,  A.  D.  one  thousand  eight  hundred  and  sixty-one, 
by  and  between  A.  C.  Hamilton  and  Edwin  E.  Burke,  parties 
of  the  first  part,  and  Robert  A.  McLellan,  party  of  the  second 
part,  all  of  Gold  Hill,  Carson  County,  Nevada  Territory. 

Witnesseth,  that  whereas,  the  said  Hamilton  and  Burke  are 
the  owners  of  the  mining  ground  and  claims  of  forty  feet  in 
width,  {)art  of  the  so-called  "  Sabins  ground,"  in  said  Gold  Hill, 
and  being  bounded  on  the  northerly  side  by  the  mining  ground 
of  W.  H.  Irwin,  and  on  the  southerly  side  by  the  mining 
ground  of  Stewart,  Kirkpatrick  and  Churchill ;  and  whereas, 
said  parties  have  agreed  that  the  said  party  of  the  second  part 
may  erect  a  steam  quartz  mill  ofsixteen  stamps  on  said  FiiTii^ig 
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ground,  for  the  working  and  reducing  of  five  thousand  (5,000) 
tons  of  ore,  to  be  taken  from  said  mining  claims  and  ground, 
on  certain  terms  and  conditions. 

Now,  therefore,  for  the  purpose  of  carrying  out  the  agree- 
ment and  undertaking  as  aforesaid,  the  parties  hereto  agree  as 
follows : 

I^irst — That  the  said  McLellan  shall,  within  one  himdred 
days  herefrom,  erect  and  put  in  good  workmanlike  order  and 
condition,  on  said  mining  ground  at  his  own  proper  cost  and 
charge,  a  steam  quartz  mill  witU  sixteen  stamps,  to  be  worked 
with  wet  batteries  and  twenty  (20)  Brevoort's  amalgamating 
pans,  and  such  process  as  the  said  parties  of  the  first  part  may 
designate  and  require,  with  all  necessary  and  suitable  ma- 
chinery, fixtures  and  appurtenances. 

Second — That  the  said  party  of  the  second  part  shall  fur- 
nish the  motive  power  at  the  mill,  and  machinery  to  hoist  the 
ore  from  said  mine  as  aforesaid,  and  shall  also  furnish  the  pimips 
and  necessary  machinery,  and  pump  from  the  said  mine  the 
water,  so  as  to  keep  the  same  constantly  freed  of  water  so  that 
the  said  mining  ground  ai\d  claims  can  be  safely  and  conve- 
niently worked.  The  motive  power,  and  operating  the  same 
for  hoisting  the  ore  from  the  mine,  shall  extend  to  all  the  ores, 
earths  and  rocks  which  the  said  parties  of  the  first  part,  or 
assigns,  shall  mine  in  said  claims  and  ground  of  forty  feet, 
during  the  period  in  which  the  said  party  of  the  second  part 
shaU  be  so  engaged  in  working  and  reducing  the  aforemen- 
tioned five  thotisand  tons  of  ores ;  and  the  mine  as  aforesaid, 
shall  be  kept  freed  from  water  as  aforesaid  to  the  depth  of  two 
hundred  and  fifty  feet  from  the  top  of  tlie  shaft  hereinafter 
mentioned,  if  the  said  parties  of  the  first  part,  or  their  assigns, 
shaU,  during  the  period  of  working  such  five  thousand  tons, 
sink  their  shaft  to  that  depth. 

Third — The  said  party  of  the  second  part,  agrees  to  work 
and  reduce  five  thousand  tons  of  gold  and  silver  ores,  rock  and 
earths  from  said  mining  claim  of  the  parties  of  the  first  part, 
with  such  reasonable  and  proper  expedition  as  will  save  and 
secure  the  precious  metals  contained  therein,  and  shall  work 
the  same  in  a  manner  to  give  satisfaction  to  the  said  parties  of 
the  first  part,  or  their  assigfxs,  or  such  persons  as  they  may  ' 
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place  in  said  mill  (if  they  should  elect  to  do  so)  to  superintend 
the  crushii^  and  working  of  said  ore^  rock  and  earths ;  and 
the  said  party  of  the  second  part  is  to  use  such  process  or 
processes  as  the  said  parties  of  the  first  part,  or  their  assigns, 
may  designate  and  require.  Provided,  that  if  chemicals 
are  used  or  required  by  any  such  process  of  working  or  re- 
ducing, the  same  shall  be  supplied  at  the  cost  and  exj^ense  of 
the  said  parties  of  the  first  part,  or  their  assigns,  except  quick- 
silver, which  shall  be  at  the  expense  of  the  party  of  the  second 
part. 

F<yarih — The  said  party  of  the  second  part  agrees  to  work 
continuously  to  the  full  capacity  of  the  mill,  which  he  may 
erect  at  said  place,  until  the  full  and  entire  completion  of  the 
working  and  reducing  of  the  said  five  thousand  tons  of  ores 
and  earths  as  aforesaid  as  may  be  mined  in  said  claim  and 
required  to  be  worked  by  the  said  parties  of  the  first  part,  or 
their  assigns. 

FiftK — The  returns  from  the  said  working  and  reducing  of 
ores  as  aforesaid,  shall  be  made  in  the  bullion  derived  there- 
from, to  the  said  parties  of  the  fif  st  part,  or  their  assigns,  as 
often  as  and  when  cleaned  up  from  the  batteries  and  amalga- 
mators, and  the  cleaning  up  to  be  as  frequent  as  customary 
and  usual  in  quartz  mills  of  similar  character  in  this  Ter- 
ritory. 

Sixth — The  ores,  earths  and  rock,  as  hereinbefore  specified, 
shall  be  taken  by  the  party  of  the  second  part  at  the  mouth  of 
the  shaft  as  hereinafter  specified,  and  he  shall  also  su])ply  the 
motive  power,  an4  operating  the  same  for  hoisting  the  ores, 
earths  and  rock  as  aforesaid ;  and  the  parties  of  the  first  part, 
or  their  assigns,  shall  have  thie  right  of  way  at  said  mine  *and 
mill  to  remove  all  such' surplus  of  ores,  rock  and  earths,  and 
all  debris,  which  may  be  taken  from  said  mine.  The  screens 
used  on  the  batteries  for  the  discharge  of  pulp,  shall  be  of  a 
fineness  equal  to  any  quartz  mill  working  by  the  wet  process 
of  crushing  now  in  this  Territory,  or  which  may  hereafter  be 
adopted  by  any  such  mill.  The  said  parties  of  tlie  first  part, 
or  their  assigns,  shall  be  entitled  to  all  the  tailings  whicli  may 
be  derived  from  the  working  of  such  five  thousand  tons  of  ore, 
'  earth  and  rock,  and  the  said  parties  of  the  second  part  shaU 
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provide  the  means  and  pay  the  expense  of  weighing  such  five 
thousand  tons  of  rock.. 

Seventh — In  consideration  of  the  working  and  reducing  such 
five  thousand  tons  of  rock,  ores  and  earths  as  aforesaid,  and 
the  supply  of  such  motive  power  and  hoisting  the  rock,  ores 
and  earths  from  said  mine,  and  freeing  said  mine  of  the  water 
which  may  be  found  therein,  and  the  delivery  of  the  bullion 
as  aforesaid,  the  said  parties  of  the  first  part  agree  on  their 
part,  and  their  assigns,. heirs,  executors  and  administrators, 
that  they  will  sink  a  shaft  on  sui^h  mining  groimd  and  claims, 
and  mine  tlie  rock,  ores  and  earths,  and  supply  all  necessary 
and  needful  buckets,  ropes  and  other  implements  of  hoisting 
and  raising  rock  to  the  top  of  such  shaft,  and  furnish  the 
^  necessary  labor  in  raising  and  hpisting  all  such  rock,  ores  and 
eartlis  taken  from  said  mine  (except  the  labor  in  operating  the 
motive  power)  and  supply  the  said  mill  to  be  erected  by  the  party 
of  the  second  part,  with  such  ores,  earths  and  rock  sufiicient 
to  keep  the  same  continuously  employed  to  the  extent  and 
measure  of  five  thousand  tons  as  aforesaid;  and  upon  the* 
delivery  of  the  bullion  of  each  lot  or  parcel  thereof,  to  pay 
the  said  party  (ff  the  second  part  the  sum  of  twenty  (20)  dol- 
lars per  ton  of  twenty  hundred  pounds  weight,  of  all  such 
rock,  ores  and  earths  as  may  be  worked  and  reduced  as  afore- 
said, by  said  party  of  the  second  part.  Provided,  that  if  any 
unavoidable  accident  or  cause  should  occur  by  which  either  of 
the  parties  of  the  first  or  second  part  shall  be  prevented  from 
the  working  of  tlie  said  mill  or  mine,  then  the  said  party  of 
such  part  shall  not  be  liable  for  damages  to  the  said  party  of 
the  other  part. 

•  Eighth — Upon  the  full  completion  and  fulfillment  of  this 
contract  and  agreement,  by  the  w^orking  of  said  five  thousand 
tons  of  ores,  earths  and  rock  as  herein  provided — if  the  said 
parties  of  the  first  and  second  part,  or  their  assigns,  cannot 
agree  upon  a  further  contract  of  working  and  reducing  ores 
and  earths  as  aforesaid,  or  for  the  sale  or  other  disposal  of  said 
mill,  machinery  and  fixtures  to  be  erected  by  the  said  party  of 
the  second  part — then  and  in  that  event  the  said  party  of  the 
second  part,  his  heirs  or  assigns,  shall  have  the  right  and  privi- 
l^e  of  removing  within  forty-five  days  from  the  completion 
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of  such  contract  of  working  the  rock,  ores  and  earths  as  otbre- 
said,  said  mill,  machinery  and  fixtures^  and  pumping  appara- 
tus so  to  be  erected  by  him,  the  said  party  of  the  second  part. 
Provided,  that  il'  the  amalgamating  pans  to  be  used  in  said 
mill  shall  be  required  by  the  parties  of  the  first  part  to  be 
changed,  then  and  in  that  event  the  same  shall  be  fiirnished 
and  placed  in  said  mill  at  the  expense  of  said  parties  of  the 
first  part,  provided  that  no  damages  shall  be  charged  by  reason 
of  detention  in  making  such  change ;  and  it  is  furthermore 
agreed  that  all  the  water  raised  irom  said  mine  shall  belong  to 
the  party  of  the  second  part. 

The  meaning  intended  and  conveyed  in  article  third  of  this 
agreement  by  the  words  that  the  party  of  the  second  part  shall 
work  the  ores,  etc.,  of  the  mine  to  the  satisfaction  of  the  party 
of  the  first  part,  shall  not  be  so  construed  as  to  demand  of  the 
party  of  the  second  part  to  do  more  than  is  or  may  be  practi- 
cally done  in  mills  crushing  and  amalgamating  ores  in  a  simi- 
lar manner  in  this  Territory. 

In  witness  whereof,  the  parties  hereto  have  on  the  day  and 
year  first  above  mentioned,  hereunto  set  their  hands  and  seals 
in  duplicate. 

Signed  by  EGBERT  A.  McLELLAN, 
A.  C.  HAMILTON, 
EDWIN  E.  BUEKE. 

Witnessed  by  James  D.  Jackson, 
James  McGinness, 
E.  V.  Dey. 

Crittenden  dk  SmiderUmd  and  Tod  Robinson^  Attorneys  for 
Appellants,  made  the  following  points : 

The  contract  between  Burke  &  Hamilton  on  the  one  part, 
and  Eobert-  McLellan  on  the  other  part,  created  a  freehold 
estate  in  McLellan.  (9  Johnson,  298 ;  2  Bouvier's  Dictionary, 
p.  49  and  cases  cited;  5  Barnwell  &  Cresswell,  221,  232-3.) 

Eecitals  may  operate  as  direct  words  of  grant.  (1  Bingham, 
433.)  We  shall  refer  also  to  2  Parsons  on  Contracts,  486, 440 ; 
2  American  Leading  X)ases,  680,  700. 

The  deed  or  grant  contained  limitations  on  the  freehold  and 
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mutual  covenants  on  the  part  of  both  grantor  and  grantees, 
but  no  conditions,  for  no  Court  will  ever  construe  a  grant  as 
conditional  where  it  is  capable  of  any  other  reasonable  con-, 
struction.  The  law  abhors  forfeitures,  (2  Bacon's  Abridg- 
ment, 287.) 

K  the  instrument  does  not  convey  an  estate,  it  at  least 
amounts  to  a  license  coupled  with  an  interest,  and  is  irrevoca- 
ble by  the  licenser,  capable  of  sale  by  deed,  and  being  created 
by  deed  can  only  be  divested  in  the  saine  way,  unless  it  ex- 
pires by  its  own  limitation;  (2  Bouvier's  Dictionary,  4,  6,  and 
cases  there  cited ;  7  Bingham,  682,  694 ;  3  Bingham,  116 ;  11 
Adolphus  &  Ellis,  3,  4.) 

The  covenant  (or  condition,  if  it  be  one)  as  to  the  time 
within  which  the  mill  was  to  be  completed  was  waived,  and 
once  waived  no  forfeiture  thereafter,  on  that  account,  could  be 
claimed  or  enforced.    (3  Bacon's  Abridgment,  816.) 

In  all  other  respects,  except  as  to  the  time  within  which  the 
mill  was  to  be  completed,  the  first  and  only  violation  of  the 
contract  was  on  the  part  of  the  plaintiif,  in  failing  to  deliver 
ore  ae  per  agreement,  whilst  the  shaft  was  being  sunk  to  the 
depth  of  two  hundred  and  fifty  feet. 

There  can  be  no  forfeiture  in  favor  of  a  stranger.  (Coke 
upon  Lyttleton,  pp.  2140,  2146,  sec.  347;  2156,  sec.  348.) 

The  Court  below  erred  in  not  granting  a  new  trial,  for  the 
reasons  assigned  in  the  statement  for  new  trial. 

Wi/rhpatmjck  d6  Bhodea  and  G,  A,  Nov/tBe^  for  Respondents. 

L 

The  agreements  imder  which  appellants  claim  gives  them  no 
title  to,  nor  estate  in,  the  demanded  premises;  it  merely 
amoxmts  to  a  license  to  McLellan,  under  whom  they  claim  to 
build  a  quartz  mill  on  Burke  and  Hamilton's  grotmd,  and  to 
remove  tiie  same  upon  the  fall  completion  and  fulfillment  of 
said  agreement.  Without  such  full  completion  and  ftdfiU- 
ment,  McLellan  and  his  grantees  could  acquire  no  right  under 
said  agreement,  even  to  remove  the  mill  erected  thereunder. 

1.  The  interest  acquired  by  McLellan  was  not  A  fee.  (2BI 
Com.  104.) 
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2.  Nor  an  estate  for  life,  nor  for  years.  (4  Kent's  Com.  86 ; 
2  Bl.  Com.  120,  140,  143,  318  and  note;  Taylor's  Land,  and 
Ten.  p.  9,  sees.  14, 15 ;  1  Wash.  Real  Prop.  sees.  2,  3,  4,  p.  291.) 

3.  Nor  is  the  agreeipient  "  a  grant,"  as  insisted  by  the  inter- 
venor.  (3  Jacobs'  Law  Diet.  193,  "Grant;"  4  Kent's  Com. 
490,  495 ;  2  Bl.  Com.  317;  4  East.  469.) 

4.  Nor  did  McLellan  acquire  an  easement  by  virtue  of  said 
agreement,  there  being  no  domincmt  tenement.  (4  Sand.  Ch. 
89,  Wolfe  V.  I^rost;  7  Barb.  74,  DooUtOe  v.  .Eddy;  14  Penn. 
286,  CuUen  v.  Ililty ;  17  Conn.  -^2,  Branch  v.  Doane;  3 
Kent's  Com.  454.) 

5.  He  did  obtain  in  said  agreement  a  license  to  go  on  and 
build  a  quartz  mill  on  demanded  premises,  subject  to  the  con- 
ditions therein  specified. 

n. 

Having  obtained  this  license  upon  the  conditions  specified 
in  the  agreement,  it  was  forfeited  by  nonperformance  of  the 
same. 

1.  He  did  not  erect  the  mill  as  agreed  within  the  one  iiun- 
dred  days  specified. 

2.  He  did  not  furnish  the  motive  power  stipulated  by  the 
second  clause  of  the  agreement,  nor  the  pumps  and  necessary 
machinery,  nor  did  he  pump  the  water  from  the  mine  as  agreed. 
(See  11th  finding  of  referee.) 

4.  Said  license  being  executory,  was  revocable.  (4  Johns. 
418,  JacJcsoTh  ex  dem  Hall  v.  Bahcock;  11  Mass.  533,  Cook  y. 
Steams  /  3  Duer,  255,  Jamieson  v.  Milman  /  13  M.  &  W. 
238,  Wood  V.  Leadhetier  ;  4  East.  108 ;  23  Conn.  223 ;  1  Wash, 
on  Real  Prop.  400,  sec.  10,  sec.  13,  note.) 

5.  Said  license  being  conditional,  was  revoked  by  breach  of 
the  condition.  (15  Wend.  385,  Mvmford  v.  Whitney  y  4  Johns. 
418,  Jackson  v.  Babcock.) 

6.  Said  license  was  expressly  revoked  before  suit  brought. 
(See  14th  finding  of  referee.) 

III. 
The  appellants  cannot  claim  under  i;he  agreement  in  ques- 
tion^  as  shown  ante,  said  agreement  was  a  mere  license  to  Mo- 
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Lellan,  party  of  the  second  part,  and  such  license  is  unassign- 
able. (Vash.  on  Real  Prop.  399,  sec.  9;  15  Wend.  392, 
Mumford  v.  Whitney ;  37  Eng.  C.  L.  and  Eq.  489,  Coleman 
V.  Fost^  ;  10  Conn.  382,  PAnce  v.  Case  ;  13  Johns.  312,  Vcm- 
derburgh  v.  Van  Bergen;  2  B.  &  Ad.  303,  lidbson  v.  Drum- 
mcmd;  3.  Cal.  348,  Fitch  v.  Brockma/n,) 

lY. 
Even  had  the  agreement  under  which  appellants  claim  con- 
veyed to  their  grantor,  McLellan,  an  estate  in  the  demanded 
premises,  such  estate  would  confessedly  be  upon  condition  sub- 
sequent. The  failure  before  shown  of  performance  of  the 
condition  would  forfeit  such  estate.  (4  Kent's  Com.  105, 123, 
and  authorities  cited ;  5  Ham.  (Ohio)  Rep.  389,  Lessee  ofSperry 
V  Pond;  Coke  Litt.  251,  B.  p.  203,  sec.  328,  orig.  edition ; 
8  Pick.  287,  Ctray  v.  Blanchard;  2  Parsons  on  Contract, 
36,39.) 

Ejectment  lies  whenever  a  vendee  or  his  assigns  fails  to 
comply  with  his  contract,  even  though  he  had  been  let  into  ^ 
possession.    (7  Cowen,  747,  Jackson  ex  dem  Church  v.  Miller  / 
5  Wend.  29,  Jackson  v.  Moncrief;  15  Cal.  334,  Palmer  v. 
McCafferty;  10  Cal.  538,  Beetn  v.  McCtisick) 

VI. 

Nor  are  the  respondents  barred  from  enforcing  the  forfeiture 
aforesaid,  by  reason  of  their  not  being  original  parties  to  the 
agreement  in  question. 

Tlie  rule  that  none  but  the  grantor  can  enforce  a  forfeiture 
was  never  the  rule  in  this  country ;  for 

2.  The  common  law  rule  was  changed  by  the  Statute  32, 
Henry  VllL,  c.  34,  long  prior  to  the  Revolution,  under  which 
statute  grantees  of  reversions  and  privies  in  estate  are  enabled 
to  take  advantage  of  the  breach  of  conditions.  (2  Cruise  Dig. 
p.  4,  sec.  16 ;  1  Kent's  Com.  473.) 

Crittenden  <&  Simderkmd  and  Tod  RcMnson  in  reply. 

Appellants  claim  that  by  force  of  the  agreement  and  the 
erection  of  the  mill,  they  have  an  estate  in  the  land  which  can- 
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not  be  divested  until  the  stipulated  amount  of  rock  is  crushed, 
and  if  for  any  default  of  theirs  this  is  not  done  the  remedy  of 
respondents  is  not  by  ejectment,  but  for  a  recision  of  the  agree- 
ment and  by  action  for  damages,  or  a  proceeding  to  compel  a 
specific  performance. 

A  license  by  deed  becomes  a  grant  under  certain  circum- 
stances.    (2  Parsons  on  Contracts,  23,  and  notes.) 

A  license  to  erect  expensive  improvements  on  another's  land, 
when  they  are  erected,  is  not  revokable.  (1  American.Lead- 
ing  Cases,  682,  and  notes  to  Beriek  v.  Kern  therein  reported, 
particularly  pp.  689,  695,  696  and  698.) 

Eespondents  further  contend  that  if  the  license  or  interest 
created  by  the  agreeijaent  and  the  building  of  the  miU  created 
an  interest  or  an  estate  in  the  land,  this  interest  has  been  for- 
feited by  the  nonperformance  of  condition. 

Waiving,  for  the  present,  the  inquiry  whether  the  stipula- 
tions of  the  parties  as  to  the  special  default  charged  are  con- 
ditions or  covenants,  we  answer  that  the  plaintiffs  are  not  the 
parties  who  can  claim  the  benefit  of  the  forfeiture. 

Because  a  condition  cannot -be  reserved  to  any  but  the 
grantor  and  his  heirs.  (2  Coke's  Lyttleton,  pp.  214,  215  ;  4 
Kent's  Com.  122,  123 ;  2  Washbume,  318.) 

It  is,  however,  urged  by  respondents  that  the  provisions  of 
the  common  law  herein  invoked  has  been  changed  by  the 
statute  of  Henry  VIII.,  and  that  that  statute  is  a  p&rt  of  the 
common  law  as  expounded  in  the  United  States. 

Appellants  deny  that  the  statutes  of  England  are  in  force 
here  in  any  manner  except  re-enacted  or  adopted  by  legislative 
action.  Without  discussing  this  any  farther  than  to  enter  our 
protest  against  this  assertion,  we  assert  that  by  the  statute  of 
Henry,  forfeitures  are  made  assignable  only  in  cases  of  breach 
of  condition  hy  Icm.  (4  Kent's  Com.  123 ;  2  Coke,  215 ;  Smith's 
Landlord  and  Tenant,  362.) 

Secondly,  we  answer  to  this  that  before  any  party  can  take 
advantage  of  a  bifeach  of  condition  to  work  a  forfeiture,  he 
must  first  enter  on  the  estate.    (4  Kent's  Com.  127;  1  Wash- 


burne  Real  Property,  322,  sec.  12.) 
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Hamilton  et  ah,  v,  Kneeland  et  ah. 
Opinion  by  Lewis,  C.  J.,  Brosnan  concurring. 

This  is  an  action  of  ejectment  brought  to  recover  possession 
of  a  mining  claim  located  in  Gold  Hill,  in  the  County  of  Storey. 
The  complaint  is  in  the  usual  form,  alleging  title  in  the  plain- 
tiflFs,  and  ouster  and  wrongfiil  holding  by  defendants.  The 
defendants,  Kneeland  and  Requa,  answer  jointly,  admitting 
the  title  of  Burke  and  Hamilton,  but  denying  that  they  are 
entitled  to  the  possession  of  the  premises,  or  that  they  have 
any  interest  in  the  mill,  machinery,  pumps,  fixtures,  or  other 
improvements  connected  with  the  same ;  also'denying  the  ouster 
and  wrongful  withholding  of  the  premises  by  them ;  and  clahn- 
ing  the  right  of  possession  in  themselves  under  and  by  virtue 
of  ascertain  agreement  which  is  made  a  part  of  their  answer. 

They  allege  that  they  have  performed  all  the  requirements 
of  the  agreement  on  their  part,  and  aver  their  willingness  to 
crush  the  five  thousand  tons  of  rock  mentioned  therein,  when 
the  same  shall  be  furnished  to  them  by  the  plaintiffs. 

The  case  was  referred  to  a  referee  to  report  facts  and  a  judg- 
ment, and  the  following  facts  and  conclusions  of  law  were 
reported :  ^ 

Mrst — The  ground  in  controversy  is  the  property  of  the 
plaintiifs. 

Second — On  the  9th  day  of  November,  1861,  and  at  the  time 
of  making  the  contract  hereinafter  stated,  said  ground  was  the 
property  of  the  plaintiffs  A.  C.  Hamilton  and  E.  E.  Burke. 

Third — ^Plaintiffs  John  Drynell,  Charles  W.  Newman,  and 
Samuel  Doake,  purchased  interests  in  said  grounds  subse- 
quently to  the  9th  day  of  November,  1861. 

Fourth — On  the  9th  day  of  November,  1861,  plaintiffs  Ham- 
ilton and  Burke  and  Robert  A.  McLellan,  made  and  entered 
into  an  agreement  in  writing,  a  copy  of  which  is  made  a  part 
of  the  answer  of  defendants. 

Mfih — On  the  25th  day  of  November,  1861,  said  Robert  A. 
McLellan  transferred  and  assigned  to  defendant  Isaac  L.  Requa, 
one-fourth  interest  in  said  agreement,  and  conveyed  a  like  inter- 
eat  in  the  quartz  mill  and  machinery  in  said  premises ;  and  on 
the  6th  day  of  October,  1862,  said  McLellan  conveyed  an  imdi- 
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vided  three-fourths  of  said  mill  and  machinery  to  defendant 
John  Kneeland. 

Sixth — On  the  5th  day  of  February,  1864,  said  John  Knee- 
land  leased  three-fourths,  undivided,  of  said  mill  and  machinerj'^ 
to  Kobert  Carson ;  and  on  the  1st  day  of  March,  1864,  said 
Carson  transferred  and  assigned  said  lease  to  intervenor,  £.  B. 
Kenyon. 

Seventh — Said  E.  B.  Kenyon  holds  a  mortgage  and  debt 
against  defendant  (Kneeland),  as  set  out  in  the  intervention 
herein. 

Eighth — Said  Carson  and  Kenyon  went  into  possession  of* 
Kneeland's  interest  after  the  bringing  of  this  suit,  and  with 
full  knowledge  of  its  pendency. 

Ninth — The  mill  referred  to  in  said  contract  between  Ham- 
ilton and  Burke  and  McLellan,  was  commenced  in  Decepiber, 
^861,  and  completed  in  the  latter  part  of  October,  1862. 

Tenth — The  shaft  mentioned  in  said  agreement,  was  sunk 
to  the  depth  of  two  hundred  and  fifty-seven  and  seven-twelfths 
feet  from  the  surface  of  the  ground  after  the  ground  was  graded, 
and  a  drift  run  easterly  from  said  shaft  about  one  hundred  and 
twenty-five  feet,  crossing  a  ledge  of  pay  rock  about  ten  feet 
wide,  and  running  about  twenty-five  feet  beyond  the  ledge. 
The  bottom  of  said  drift  was  two  hundred  and  forty-six  feet 
below  said  surface.  This  work  was  done  about  a  month  betbre 
the  mill  was  completed. 

Eleventh — The  pumping  mentioned  in  said  agreement  started 
when  the  shatlt  was  at  the  depth  of  one  hundred  and  fifty  feet, 
and  ceased  directly  after  the  completion  of  the  drift.  At  that 
time  it  was  agreed  by  Burke  and  McLellan  that  the  pumping 
might  cease  until  the  mill  should  be  finished.  There  was  no 
understanding  that  the  pumping  should  stop  altogether.  It 
was  impossible  to  work  the  ledge  without  pumping  to  keep  the 
mine  free  from  water,  and  for  this  purpose  steam  machinery 
was  necessary.  Kneeland  went  into  possession  of  the  mill 
with  Requa  about  the  Ist  of  December,  1862.  There  was  then 
about  twenty-five  feet  of  water  in  the  shaft,  and  enougli  in  the 
drift  to  prevent  work.  In  that  month  and  in  the  following 
January,  February,  and  March,  plaintiffs  demanded  that  de- 
fendants should  pump  out  the  shaft^so  that  the  ledge  might  be 
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worked,  but  defendants'positively  refused.  They  were  after- 
wards frequently  requested  to  go  and  pump,  but  never  did  po. 

Twelfth — ^Plaintiffs  oiferedJ:o  furnish  ore  if  defendants  would 
pump  out  the  mine.  If  the  mine  had  been  pumped  out  there 
could  have  been  moi'e  than  sufficient  ore  taken  from  it  to  sup- 
ply the  mill  constantly  to  the  extent  of  five  thousand  tons. 

Thirteenth — Notice  lis  pendeiu  was  duly  filed  in  the  office 
of  the  County  Kecorder  of  Storey  County,  on  the  24th  day  of 
December,  1863. 

Fourteenth — Plaintiifs  demanded  possession  of  the  ground 
in  controversy  on  the  28th  day  of  December,  1863. 

I  fin4,  as  conclusions  of  law,  from  the  foregoing  facts,  that 
by  reason  of  the  non-performance  of  the  contract  between 
Burke  and  Hamilton  and  McLellan,  on  the  part  of  McLellan 
and  these  defendants — his  assignees — said  defendants  had, 
before  the  commencement  of  this  action,  lost  the  right  of  pos- 
session of  the  disputed  premises,  and  that  the  plaintiffs  are 
entitled  to  the  relief  prayed  for  in  their  complaint. 

A  motion  for  new  trial  having  been  made  and  denied,  the 
defendants  appeal,  assigning  numerous  errors,  only  four  of 
which  are  relied  upon  in  this  Court,  which  are : 

First — That  the  referee  erred  in  holding  that  a  refusal  on 
the  part  of  the  defendants  to  pump  out  the  mine  at  the  time, 
and  under  the  circumstances,  was  a  violation  of  the  written 
agreement  between  Burke  and  Hamilton  and  McLellan. 

Second — ^In  holding  that  such  violation  of  the  contract 
worked  a  forfeiture. 

Third — In  holding  that  the  terms  of  the  contract  were  con- 
ditions and  not  covenants. 

Fourth — In  holding  that  the  assignees  could  claim  a  forfeit- 
ure of  defendants'  rights  under  the  contract  upon  breach  of 
condition. 

If  the  agreement  between  Burke  and  Hamilton  and  McLel- 
lan is  uncertain  as  to  when  the  pumping  by  McLellan  should 
commence,  the  intention  of  the  parties  to  it,  which  is  of  con- 
trolling force  when  ascertained,  should  govern.  (2  Par- 
sons on  Contracts,  6;  Id.  11.)  The  conduct  of  the  parties, 
the  object  which  they  had  in  view  in  entering  into  the  agree- 
meat,  and  the  manner  in  which  they  earned  out  this  provision 
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of  it,  establishes  the  fact  beyond  a  peradventure  that  the 
pumping  was  to  be  done  by  defendants  at  the  time  the  shaft 
was  being  sunk,  if  necessary,  ^d,  indeed,  it  appears  that  no 
misunderstanding  upon  this  point  arose  between  the  parties 
until  the  shaft  had  been  sunk  to  its  required  depth,  the  ledge 
struck,  and  plaintiffs  were  ready  to  take  out  the  ore. 

But  should  the  defendants'  interpretation  of  this  agreement 
be  adopted,  that  is,  that  it  was  not  their  duty  under  it  to  pimip 
the  water  from  a  prospecting  shaft  but  only  from  the  mine,  it 
is  equally  fatal  to  their  case,  because  it  was  the  mine  which  they 
refused  to  pump,  and  that  too  when  the  plaintiffs  were  fully 
prepared  to  take  out  the  ore. 

Whatever  difference  of  opinion  there  may  exist  as  to  the 
duty  of  the  defendants  to  pump  the  water  from  the  shaft,  none 
can  exist  as  to  their  duty  to  keep  the  mme  free  from  water. 
The  instrument  itself  is  explicit  upon  the  point.  It  provides : 
"  That  the  said  pastx^the  second  part  shall  furnish  the  motive 
power  at  the  mill,  and  raaehinery  to  hoist  the  ore  from  the  said 
mine  as  aforesaid,  and  shall  also  Ornish  the  pump  and  neces- 
sary macliinery,  and  pump  from  tJie  ^aid  mi?is  the  water  ^  soa-s 
to  keep  the  samie  conata/tUly  freed  of  Avater^  so  that  the  said 
mining  gromid  amd  claims  can  he  safely  a/nd  conveniently 
worTcedy 

This  was  not  done ;  but  it  seems  the  defendants  persistently 
refused  to  pump  out  the  mine  after  the  ledge  was  struck  in  the 
lower  drift.  And  the  referee  j&nds  that  "  it  was  impossible  to 
work 'the  ledge  without  pumping  to  keep  the  mfcne  free  from 
water. "  By  this  refusal  on  the  part  of  the  defendants  to  perform 
their  agreement  in  this  particular,  the  very  object  for  which  the 
agreement  was  entered  into  by  plaintiffs,  that  is,  the  develop- 
ment of  their  mine,  was  entirely  defeated. 

When  the  pumping  was  stopped  for  the  benefit  of  McLellan, 
as  it. appears,  and  the  mine  in  consequence  thereof  filled  with 
water  so  that  it  could  not  be  worked,  for  him  ftnd  his  assignees 
pei*sistently  refused  to  pump  it,  because,  as  it  is  claimed  by 
them,  it  is  not  their  duty  to  pump  the  mine  until  rock  is  fur- 
nished to  them,  is  an  exhibition  of  bad  faith,  to  say  the.  least 
of  it,  which  should  receive  no  favor  in  a  Court  of  Justice. 

But  did  the  violation  of  the  agreement  by  the  defendants 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1865.         63 

Hamilton  et  aU,  «.  Kneeland  et  alt. 


work  a  forfeiture  of  their  rights  or  the  estate  which  they 
acquired  under  it  ?  If  the  estate  which  the  defendants  acquired 
in  the  premises  was  upon  condition,  the  breach  of  the  condition 
will  work  a  forfeiture  of  the  estate ;  but  if  the  stiimlations  of 
the  agreement  are  to  be  construed  as  covenants  and  not  con- 
ditions, then  the  plaintiffs  have  mistaken  their  remedy,  and 
they  must  fail.  After  the  erection  of  the  mill  upon  the  prem- 
ises by  McLellan,  it  is  clear  that  he  had  an  interest  in  the  land, 
and  I  think  it  equally  clear  that  that  interest  was  an  estate  , 
upon  conditions. 

Chancellor  Kent,  vol.  4,  p.  125,  says :  "  Estates  upon  con- 
dition are  such  as  have  a  qualification  annexed  to  them  bv 
whidi  they  niay,  upon  the  happening  of  a  particular  event,  be 
created  or  enlarged,  or  defeated^  After  speaking  of  conditions 
in  law,  he  says  of  conditions  in  deed  :  "  These  conditions  are 
expressly  mentioned  in  the  contract  between  the  parties,  and 
the  object  of  them  is  either  to  avoid  or  defeat  an  estate,  as  if  a 
man,  to  use  the  case  put  by  Littleton,  enfeoffs  another  in  fee, 
reserving  to  himself  and  his  heirs  a  yearly  rent,  with  an  expre^8 
condition  annexed,  that  if  the  rent  is  unpaid  the  feoffer  and  his 
heirs  may  enter  and  hold  the  land  free  of  the  feoffinent.  So  if 
a  grant  be  to  A  in  fee,  with  a  proviso,  that  if  he  did  not  pay 
twenty  pounds  by  such  a  day,  the  estate  should  be  void,  and 
the  grantor  or  his  heirs  may  enter  and  take  advantage  ai  the 
breach  by  ejectment,  though  there  be  no  clause  of  entry/' 
Id.  127. 

Conditions  which  will  work  a  forfeiture  of  an  estate,  it  is 
true,  are  not  favored,  and  will  not  be  readily  implied ;  but  the 
estate  created  in  McLellan  is  so  unmistakably  upon  condition, 
that  we  could  not  hold  otherwise  witliout  disregarding  the  plain 
letter  of  the  agreement  and  the  evident  intention  of  the  parties. 
This  agreement  provides :  "  That,  whereas,  the  said  Hamilton 
and  Burke  are  the  owners  of  the  mining  ground  and  claims  of 
forty  feet  in  width,  part  of  the  so-called  '  Sabins  ground,'  in 
said  Gold  Hill,  and  being  bounded  on  the  northerly  side  by  the 
mining  ground  of  W.  H.  Irwnn,  and  on  the  southerly  side  by 
the  mining  ground  of  Stewart,  Kirkpatrick,  and  Churcliill ;  and, 
whereas,  said  parties  have  agreed  that  said  party  of  the  second ' 
part  may  erect  a  steam  quartz  mill  of  sixteen  stamps  on  said 
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mii\ing  ground,  for  the  working  and  reducing  of  five  thousand 
tons  of  ore,  to  be  taken  from  said  mining  claims  and  ground, 
on  cey^taiii  terms  and  conditiomy 

Tlie  only  rational  and  grammatical  construction  which  can 
be  put  upon  this  language,  is  that  McLellan  was  to  have  the. 
privilege  of  erecting  a  steam  quartz  mill  on  the  plaintiffs' 
premises,  upon  ''  the  terms  and  conditions "  which  are  specifi- 
cally mentioned  in  the  agreement  itself,  one  of  which  wa6  that 
he  would  "  pump  from  the  said  mine  the  water,  so  as  to  keep 
the  same  constantly  freed  from  water,  so  that  the  said  mining 
ground  and  claims  can  be  safely  and  conveniently  worked." 

Again,  no  precise  words  are  required  to  create  a  condition. 
(2  Parsons  on  Ooiitracts,  39.) 

*'  Indeed,"  says  the  same  author,  '^  Courts  seem  to  agree  of 
late  that  the  decision  must  always  depend  upon  the  intention 
of  the  parties,  to  be  collected  in  each  particular  case  from  the 
terms  of  the  agreement  itself,  and  from  the  subject  matter  to 
which  it  relates.  It  cannot  depend  upon  any  formal  arrange- 
ment of  the  words,  but  cm  the  reason  and  sense  of  the  thing, 
as  it  is  to  be  collected  from  the  whole  C9ntract."  But  here  we 
have  the  exact  words  to  create  a  condition.  {Gray  v.  Bla/nchr 
ard,  8  Pick.  283.) 

And  the  evident  intention  of  the  parties,  as  shadowed  forth 
in  the  entire  instrument,  harmonizes  with  these  words. 

Unless  we  believe  that  Burke  and  Hamilton  intended  to  per- 
mit the  erection  of  the  mill  in  question  on  their  premises,  and 
to  permit  its  continuance  there,  regardless  of  whether  McLellan 
should  perform  his  part  of  the  agreement  or  not,  the  conclusion 
is  irresistible  that  they  only  intended  to  permit  it  upon  the  con- 
ditions mentioned  in  the  instrument  itself.  That  would  be  the 
only  advantage  which  they  could  possibly  derive  from  the  loca- 
tion of  the  mill  upon  their  premises,  and  it  is  not  reasonable  to 
suppose  that  they  intended  to  permit  the  defendants  to  enjoy 
the  premises  except  upon  the  performance  of  their  part  of  the 
contract. 

It  is  urged,  though,  by  the  defendants,  that  a  breach  of  con- 
ditions cannot  be  taken  advantage  of  by  a  stranger.  But 
Burke  and  Hamilton  themselves  are  claiming  this  forfeiture, 
and  the  fact  of  their  having  conveyed  a  cert^iin  interest  in  the 
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premises  to  strangers,  who  are  joined  with  them  as  plaintiifs, 
surely  should  not  deprive  them  of  the  right  of  taking  advan- 
tage of  the  breach  of  conditions. 

But  this  rule  of  the  common  law,  that  a  condition  cannot  be 
reserved  to  any  but  the  grantor  and  his  heirs,  I  think  has  never 
been  recognized  as  the  law  in  this  country,  and  it  was  com- 
pletely overturned  in  England  by  the  statute  32,  Henry  VIII., 
C.  34,  which  permitted  grantees  of  reversions  and  privies  in 
estate  to  take  advantage  of  the  breach  of  condition  (4  Kent's 
Commentaries,  126  ;  2  Cruise  Digest,  p.  4,  sec.  16) ;  and  in  adopt- 
ing the  common  law  of  England  in  this  country,  it  seems  to  be 
the  established  doctrine  that  it  is  adopted  as  amended  or  altered 
bv  Enfflish  statutes  in  force  at  the  time  of  the  emigration  of 
our  colonial  ancestors.  (1  Kent,  473;  Saelcett  v.  Sackett^  8 
Pickering,  309 ;  Patterson  v.  Wmn,  5  Peters,  U.  S.  Eep.  233.) 
With  this  view  of  what  constitutes  the  common  law  of  this 
country,  I  am  of  opinion  that  the  grantees  of  Burke  and  Ham- 
ilton could  take  advantage  of  the  breach  of  condition  by  the 
defendants. 

For  these  r.easons  we  think  the»judgment  below  shoidd  be 
affirmed.  * 

[Justice  Beatty  having  been  engaged  as  counsel  below,  djd 
not  sit.] 

Opinion  by  Brosnan,  J.,  Lewis,  C.  J.,  concurring. 

The  petition  for  a  rehearing  in  this  case,  presents  a  point  now 
raised  tor  the  first  time.  It  is  urged  that,  by  the  Organic  Act 
of  the  Territory  of  Nevada,  all  judicial  power  was  vested  in 
certain  Courts  therein  designated ;  that  the  motion  for  new 
trial  was  not  acted  upon  by  any  tribunal  specified  in  the  Act ; 
that  the  order  of  Mr.  Whitman,  the  referee,  was  not  a  judicial 
act,  and  as  this  Court  can  only  exercise  judicial  power  of  an 
appellate  character,  that  action  in  this  case  is  beyond  the  scope 
of  its  power,  that  it  cannot  entertain  appeals  from  the  decisions 
of  private  individuals. 

We  recognize  the  principle  that  consent  of  parties  cannot 
confer  jurisdiction,  as  we  do  that  which  holds  that  a  person 
cannot  take  advantage  of  his  own  wrong. 
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Final  judgment  was  entered  in  the  proper  District  Court  on 
the  report  of  the  referee,  Mr.  Taylor,  on  the  9th  day  of  May, 
1864. 

By  stipulation  of  parties  a  motion  for  new  trial  was  made  • 
by  appellants  before  Mr.  W.,  and  an  order  denying  the  motion 
was  entered  on  the  11th  day  of  July,  1864.  On  the  following 
day  the  appellants  gave  notice  of  appeal  to  the  Supreme  Court 
of  the  Territory,  and  filed  the  usual  bond.  Thus  it  appears 
that  at  the  time  of  the  orgajiization  of  our  State,  the  action 
was  pending  in  the  Court  of  which  this  Court  is  successor ;  and 
by  the  provisions  of  the  Constitution,  that  appeal  was  trans- 
ferred to  this  Court  upon  the  transition  from  a  Territorial  to  a 
State  Government. 

Vide  Art.  XVII.,  Sec.  4,  of  the  Constitution  of  Nevada. 
We  think  this  point  has  no  merit. 

In  our  former  opinion  it  is  stated  that  in  adopting  the  com- 
mon law  of  England  in  this  country,  it  seems  established  doc- 
trine, that  it  was  adopted  as  amended  or  altered  by  English 
statutes  in  force  at  the  time  of  the  emigration  of  our  colonial 
ancestors.  Counsel  thinks  ibis  is  erroneous,  and  asks  that  it  be 
reconsidered.  We  have  done  so  carefulfy,  and  find  no  reason 
for  a  change  of  opinion. 

Chancellor  Kent,  after  saying  that  the  common  law  of  Eng- 
land, so  far  as  it  is  applicable  to  our  situation  and  Government, 
has  been  adopted  as  an  entire  system  in  several  of  the  old 
States,  adds :  "  It  has  been  assumed  by  the  Courts  of  Justice 
or  declared  by  statute,  with  the  like  modifications,  as  the  law 
of  the  land  in  every  State.  ,It  is  also  the  established  doctrine 
that  English  statutes,  passed  before  the  emigration  of  our 
ancestors,  and  applicable  to  our  situation,  and  in  amendment 
of  the  law,  constitute  a  part  of  the  common  law  of  this  coun^ 
try."    (1  Kent's  Com.  473.) 

Judge  Storey  (in  5  Peters,  241)  says:  "Those  statutes. 
(English)  passed  before  the  emigration  of  our  ancestors,  being 
applicable  to  our  situation,  and  in  amendment  of  the  law,  con- 
stitute a  part  of  our  common  law. 

Bishop  says:*  "A  large  proportion  of  the  older  English 
statutes  are  common  law  here,  as  by  and  by  will  be  explained." 
(Bishop's  Cr.  Law,  Sec.  10),  and  further  adds  (Sec.  11),   "  bu^ 
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general  statutes,  amendatory  therefore  of  the  common  law, 
came,  and  they  constitute  a  part  of  the  common  law. 

Sedgwick,  in  his  work  on  Common  Xaw,  after  a  full  review  ' 
of  authorities,  Avi-ites :  "  The  great  body  of  the  Conmion  Law 
of  England,  and  of  the  statutes  of  that  coimtry  as  they  existed 
in  1776,  are  then,  so  far  as  applicable  to  our  condition,  the  basis 
of  our  jurisprudence."  (Sedgwick  on  Stat,  and  Const.  Law, 
18.)  But  coimsel  reply  that  this  doctrine  embraces  only  the 
original  States.  In  the  words  of  the  petition :  "  The  thirteen 
original  States  of  the  Union  were  English  Colonies,  peopled 
by  Englishmen,  and  consequently  come  within  the  rule  em-. 
braced  by  the  Court."  The  authorities  recognize  no  such  limi- 
tation, and  upon  principle  there  ought  to  be  none.  When  the 
Common  Law  of  England,  consisting  in  part  of  statutes,  as  we 
have  shown,  has  been  adopted  in  the  United  States,  why  may 
not  Americans,  like  the  adventurous  emigrants  of  other  nation- 
alities, carry  with  them  the  common  law  of  their  country  into 
the  Territories  acquired  since  the  Revolution  ? 

And  whenever  that  law,  without  exception,  is  declared,  as 
it  has  been  here,  to  be  the  rule  of  decision,  why  shall  it  not 
prevail  ?  In  Norris  v.  Harris  (15  Cal.  258),  Chief  Justice 
Field,  after  stating  that  the  Common  Law  of  England  was 
repeatedly  presumed  to  eyist  in  the  original  States,  and  in 
those  carved  out  of  them,  adds:  "A  similar  presumption 
must  prevail  as  to  the  existence  of  the  common  law  in  those 
States  which  have  been  established  in  Territories  acquired 
since  the  Eevolution,  where  such  Territory  was  not,  at  the 
time  of  its  acquisition,  occupied  as  an  organized  and  civilized 
conmiunity,  wheft  in  fact  the  popidation  of  the  new  State  upon 
the  establishment  of  Government,  was  formed  of  the,  emigra- 
tion from  the  original  States."  This  language  possesses  pecu- 
liar force  in  this  State.  Again,  coimsel  say  that  the  statute 
(32,  Henry,  VIII.)  is  confined  to  the  assignability  of  breaches 
of  conditions  in  law,  as  contra-distinguished  from  conditions  in 
deed.  We  have  sought  in  vain  for  authorities  to  satisfy  our-. 
Helves  of  this  distinction.  Certainly,  the  language  of  the 
statute  does  not  make  any.  It  is  most  general  and  compre- 
hensive in  its  terms,  was  enacted  to  remove  restraint  of  feudal 
law,  and  should  not  in  this  age  be  circumscribed  in  its  opera- 
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tion.  It  has  been  acknowledged  and  pronounced  to  be  a  wise 
and  just  enactment.'  It  reads:  "  All  persons  and  bodies  politic, 
their  heirs,  successors  and  assigns,  etc.,  and  also  all  other 
persons  being  grantees  or  assignees  to  the  King,  or  to  any 
other  person  or  persons,  and  the  heirs,  executors,  successors 
and  assigns  of  every  one  of  them,  shall  have  the  like  advan- 
tage by  entry,  for  non-payment  of  rent,  for  doing  waste,  or 
any  forfeiture,  etc." 

Lord  Coke,  in  commenting  upon  this  statute,  states  his  opin- 
ion of  it  as  follows : 

.  First — That  the  statute  is  general,  viz  :  That  the  grantee  of 
iiie  reversion  of  every  common  person,  as  well  as  of  the  King, 
shall  take  advantage  of  conditions. 

Second — That  this  statute  extends  to  grants  made  by  the 
successors  of  the  King,  although  the  King  only  be  named  in 
the  act. 

Third — That  where  the  statute  speaks  of  grantees  and 
assignees  of  the  reversion,  an  assignee  of  a  part  of  the  estate 
of  the  revision,  may  take  advantage  of  the  condition.  (Vid.  1, 
Cruise,  title  13,  ch.  2,  sees.  55,  56.) 

Chancellor  Kent  says  in  relation  to  it :  "  The  statute  has 
been  formerly  re-enacted  in  some  of  tlie  United  States,  and 
though  the  statute  was  made  for  the  special  purpose  of  reliev- 
ing the  King  and  his  grantees,  etc.,  yet  the  provision  is  so  reas- 
onable and  just  that  it  has  doubtless  been  generally  assumed 
and  adopted  as  part  of  our  American  law."     (1  Kent,  127.) 

It  is  however  claimed,  that  notwithstanding  a  breach  of  con- 
dition, the  estate  can  only  be  defeated  by  entry.  This  Ls 
•stereotyped  through  the  books  but  often  ftiisapplied.  An 
entry  was  not  necessary  upon  a  breach,  except  where  the  con- 
dition was  annexed  to  a  freehold  estate.  In  such  case  there 
must  be  an  entry  or  claim,  for  the  purpose  of  determining  the 
estate.  But  upon  a  breach  of  condition  annexed  to  an  estate 
for  years,  the  estate  ipso  facto  ceased  tlie  instant  the  condition 
was  broken.  (4  Kent,  133;  1  Cruise,  tit.  13,  ch.  2,  sees. 
42-45.)  The  estate  claimed  in  this  case  was  of  a  lower  grade 
than  an  estate  of  freehold.  The  reason  why  an  entry  was 
requisite  is,  that  as  seizen  passed  by  livery,  the  estate  could 
revert  only  by  an  act  of  equal  notoriety.     The  reason  of  the 
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role  does  not  exist  with  us ;  and  the  reason  ceasing,  the  rule 
itself  ceases.     Ceasante  ratione,  cessat^  ipsa  Ictx. 

But  the  members  of  the  profession  understand  that  the 
refinements  and  subtleties  that  marred  and  disfigured  the  law 
relating  to  real  estate  in  England,  have  been  dispelled  by  the 
experience  and  enlightenment  of  our  day.  At  most,  only  a 
demand  of  possession  before  suit  is  necessary  with  us.  That 
.  is  the  equivalent  of  an  entry,  and  it  was  seasonably  made  in 
this  instance. 

Our  attention  has  been  particularly  directed  to  a  case  in 
12  Barb.  144,  which  is  claimed  to  be  an  authority  very  much 
in  favor  of  the  appellants.  The  facts  in  that  are  very  dissimi- 
lar to  the  facts  in  this  case.  In  that,  the  plaintiff  executed 
and  delivered  a  deed  of  a  strip  of  land  in  fee  simple  to  a  rail- 
road company,  conditioned  that  defendants  sliould  make  and 
maintain  fences,  and  complete  the  raih-oad  by  tlie  first  of  Jan- 
uary, 1843,  in  failure  of  wliich  the  deed  should  be  void.  The 
defendants  did  not  finish  the  road  imtil  September,  1844. 
The  plaintiff  took  no  steps  to  enter  for  the  breach  of  condi- 
tion, nor  did  he  assert  his  right  to  the  possession  in  any  man- 
ner, nor  give  any  notice  to  the  defendants  until  September, 
1846  (nearly  four  years  after  the  forfeiture),  at  which  time  he 
gave  notice  to  quit.  Suit  was  commenced  in  October,  1846. 
After  the  forfeiture,  and  a  year  before  suit  was  brought,  the 
plaintiff  notified  the  defendant  to  put  up  the  fences  along  the 
roadsides,  which  they  did.  He  also  used  the  .road  himself  and 
rode  in  the  cars  long  after  the  forfeiture,  and  without  com- 
plaint or  intimation  of  the  breach  of  covenant  to  defendants, 
except  as  above  stated. 

The  road  cost  twenty  thousand  dollars  per  mile  in  its  con- 
struction, and  would  be  useless  if  the  plaintiff  should  succeed  in 
his  suit,  which  was  ejectment.  It  was  held  that  he  waived  for- 
feiture, and  could  not  recover  the  land ;  very  properly,  we  think. 
In  that  case,  so  conclusive  was  the  evidence  of  a  waiver  of  the 
forfeiture,  that  any  Court  must  wink  very  hard  not  to  see  it. 

The  Court  use  this  language :  "  No  strcmger  evidence  could 
be  exhibited — short  of  the  execution  and  delivery  of  a  new 
deed — of  a  design  to  waive  a  forfeiture,  and  confirm  the  grant, 
than  the  facts  to  which  I  have  adverted." 
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Aside  from  any  other  consideration,  if  we  should  conclude 
that  there  had  been  a  waiver  of  the  forfeiture  to  put  up  the 
mill  within  the  prescribed  time,  there  was  still  the  continuing 
condition  in  the  agreement  before  the  Court,  to  keep  the  mine 
free  from  water ;  failing  to  do  wliich,  a  brea(*h  of  the  condi- 
tion daily  recurred.  To  compare  the  case  in  Barber  m- ith  the 
one  before  the  Court,  would  be  to  conlbund  tilings. 

K  we  entertained  any  doubt,  however,  as  to  the  correctness  . 
of  our  conclusions,  we  would  gladly  grant  a  re-hearing  in  this 
case ;  but  we  do  not. 

In  conclusion :  The  petition  states  that  our  former  decision 
rather  strains  a  point  to  estabh'sh  a  forfeiture.  The  learned 
counsel  who  prapared  it,  we  j)resume,  does  not  expect  any 
response  to  that  most  pregnant  part  of  his  argimient. 

A  re-hearing  is  denied. 


HAMTLTON  ET  ALs.,  Appellants,  v.  KNTEELAND  et  als., 
Respondents. 

APPLICATION  FOR  WRIT  OF  ERROR. 

The  oases  ennmenied  in  the  86th  Section  of  the  Jndioiaiy  Act  of  Congress  are  the 
only  ones  in  which  a  writ  of  error  can  issue  to  the  Supreme  Court  of  the  United 
Stotes. 

Although  it  is  not  indispensible  that  the  record  should  show  bj  direct  and  positiye 
statement  that  some  of  the  questions  enumerated  in  section  twentj-fire  of  the 
Judiciary  Act  were  passed  upon  by  the  State  Court  to  authorize  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States,  yet  it  must  appear  by  Just  and 
necessary  inference  that  some  one  of  those  questions  were  made,  and  that  the 
Court  could  not  haye  arrived  at  the  judgment  pronounced  by  it  without  passing 
upon  one  or  more  of  them. 

The  right'of  appeiA  must  be  governed  by  the  laws  in  force  at  the  time  the  appeal  is 
taken.  A  case  commenced  in  the  Territorial  Courts  and  appealed  to  the 
Supreme  Court  of  the  Territory,  but  decided  by  the  Supreme  Court  of  the  State 
of  NeTada,cannot  be  taken  to  the  Supreme  Court  of  the  United  States,  merely 
because  the  of  ganic  Aet  of  the  Territory  allowed  it  at  the  time  the  action  was 
commenced.    Such  an  inchoate  right  of  appeal  is  not  a  vested  right. 

The  fact  that  the  parties  to  an  action  were  citizens  of  different  States  does  not 
authorize  an  appeal  to  the  Supreme  Court  of  the  United  States  after  decision 
by  the  Supxwne  Court  of  the  State. 
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Opiniom  by  Lewis,  C.  J. 

At  the  present  term  of  this  Court,  the  judgment  of  the  Ter- 
ritorial District  Court  for  the  County  of  Storey,  having  been 
affirmed  in  this  case,  the  defendants  now  make  an  application 
to  me,  under  the  Act  of  Congress  entitled  "  An  Act  to  estab- 
Ush  the  Judicial  Courts  of  the  United  States,"  for  a  writ  of 
error  to  take  the  case  to  the  Supreme  Court  of  the  United 
States. 

Though  firmly  believing  at  the  time  the  application  was 
made  that  the  case  did  not  come  within  the  25th  section  of 
that  Act  of  Congress,  and  therefore  that  a  vn-it  of  error  should 
not  issue,  yet  the  value  of  the  property  in  dispute,  and  a  de- 
sire to  have  the  decision  of  this  Court  reviewed,  if  it  were 
possible,  have  induced  me  to  hear  counsel  on  behalf  of  the 
'  appellants,  and  to  give  the  question  the  most  thorough  exami- 
nation ;  but  I  have  been  unable  to  find  any  authority,  either 
on  principle  or  precedent,  for  allowing  the  writ  in  this  case, 
And  in  arriving  at  this  conclusion,  I  have  not  ignored  the 
general  rule  observed  in  applications  of  this  kind — that  if  any  ^ 
doubt  exists  as  to  the  right,  the  writ  should  be  allowed. 

I  Ihink  it  is  not  claimed  by  appellants  that  it  is  a  writ  of 
right  and  should  issue  ex  debito  just/ituB^  but  rather  that  it 
•  rests  in  the  discretion  of  the  Judge  to  whom  the  application  is 
made. 

Though  the  entire  responsibility  of  passing  upon  this  ques- 
tion, so  far  as  the  application  in  this  Court  is  concerned,  rests 
solely  upon  me,  I  have  not  failed  to  avail  myself  of  the  counsel 
of  ray  associate  who  was  engaged  with  me  in  the  hearing  of  the 
cause,  and  I  am  permitted  to  say  that  he  fully  concurs  with 
me  in  the  conclusions  to  which  I  have  arrived. 

In  the  consideration  of  this  question  it  must  be  borne  in 
mind  that  a  writ  of  error  could  only  be  allowed  in  this  case,  if 
at  all,  by  the  authority  of  the  25th  section  of  the  Act  of  Con- 
gress known  as  the  Judiciary  Act,  which  declares  "  that  a 
final  judgment  or  decree  in  any  suit  in  the  highest  Court  of 
law  or  equity  of  a  State  in  which  a  decision  in  the  suit  could 
be  had,  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  any  State,  on  the 


Digitized  by 


Google 


62         SUPREME  COURT  OF  NEVADA,  1865. 

Hamilton  et  ah,  v.  Kneeland  et  alt. 

«  — — — — — — — — ' — _ — . ■ 

ground  of  their  being  repugnant  to  the  Constitution,  treaties 
or  laws  of  the  United  States,  and  the  decision  is  in  favor  of  such, 
their  validity,  or  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  Constitution,  or  of  a  treaty,  or  statute  of, 
or  commission  held  under  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege  or  exemption  specially  set 
%  up  or  claimed  by  either  party  under  such  clause  of  the  said 

Constitution,  treaty,  statute  or  commission,  may  be  re-exam- 
ined and  reversed  or  aflBrmed  in  the  Supreme  Court  of  the 
United  States  upon  a  writ  of  error,  the  citation  being  signed 
by  the  Chief  Justice,  or  Judge,  or  Chancellor  of  the  Court 
rendering  or  passing  the  judgment  or  decree  complained  of, 
or  by  a  Justice  of  the  Supreme  Court  of  the  United  States,  in 
the  same  manner  and  under  the  same  regulations,  and  the  writ 
shall  have  the  same  effect  as  if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a  Circuit  Court, 
and  the  proceeding  upon  the  reversal  shall  also  be  the  same, 
except  that  the  Supreme  Court,  instead  of  remanding  the  cause 
for  a  final  decree  as  before  provided,  may,  if  the  cause  shall 
.have  been  once  remanded  before,  proceed  to  a  final  decision  of 
the  same  and  award  execution.  But  no  other  error  shall  be 
assigned  or  regarded  as  the  ground  of  reversal  in  any^uch 
case  as  aforesaid  than  such  as  appears  on  the  face  of  the  record, 
and  immediately  respects  the  before  mentioned  questions  of 
validity  or  construction  of  the  said  Constitution,  treaties,  com- 
missions or  authorities  in  dispute." 

The  cases  enumerated  in  this  section  are  the  only  ones  in 
which  the  Supreme  Court  of  the  United  States  has  any 
revisory  power  over  the  decisions  of  the  highest  Court  of  a 
State.  The  decision  in  this  case  being  the  judgment  of  a 
State  Court,  it  must  be  shown  that  some  one  of  the  questions 
enumerated  in  this  section  was  passed  upon  by  it,  to  authorize 
the  issuance  of  the  writ  of  error  applied  for  by  the  appellants. 
It  has  been  held  that  it  is  not  mdi^permable  that  that  fact 
should  appear  upon  the  record  mtoUdem  verbis^  or  by  direct 
and  positive  statement,  but  if  it  does  not,  it  must  appear  clear 
Irom  the  facts  stated,  by  just  and  necessary  inference,  that  the 
question  was  made,  and  that  the  Couit  below  must,  in  order 
to  have  arrived  at  the  judgment  pronounced  by  it,  h«ive  come 
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to  the  very  decision  of  that  question  au  indispensable  to  that 
judgment.  {Crowell  v.  Ra^fhdaU^  10  Pet.  368 ;  Armstrong  v. 
Treasurer  of  Athens  County ^  16  Pet.  281 ;  SoMerlee  v.  Mat- 
thewsm^  2  Pet.  380.) 

Does 'this  case  then  come  within  this  rule  so  frequently 
announced  by  the  Supreme  Court  of  the  United  States  ?  I 
think  not.  It  nowhere  appears  in  the  record  by  direct  and 
positive  statement,  or  inferentially,  as  indi^pensoiile  to  the 
judgment  pronounced  by  it,  that  any  of  the  questions  enumer- 
ated in  section  26  of  the  Judiciary  Act  were  passed  up^n  or 
indeed  even  raised  in  the  case.  If,  as  a  matter  of  fact,  any 
of  these  questions  were  involved  in  the  judgment — but  the 
record  did  not  show  that  fact  as  required  by  the  rule — ^it 
would  avail  tlie  appellants  nothing.  There  must  not  only  be 
the  decision  of  some  one  of  these  questions,  but  it  must  also 
appear  by  the  record  to  have  been  raised  and  passed  upon  by 
the  State  Court.     Quod  non  appa/ret  non  est. 

To  sustain  this  application,  it  is  claimed  on  behalf  of  the 
appellants  that  the  decision  of  this  Court  involved  a  right 
claimed  by  them  under  the  Organic  Act  of  the  Territory  of 
Nevada ;  that  that  Act  having  vested  all  judicial  power  in  a 
"  Supreme  Court,  District  Courts,  Probate  Courts  and  Justices 
of  the  Peace,"  it  was  their  right  to  have  their  motion  for  a 
•  new  trial  heard  and  determined  by  the  Cowrt;  and  that  the 
decision  of  the  referee,  overruling  the  motion,  was  nothing 
more  than  the  act  of  a  private  individual,  and  of  no  force  or 
effect ;  that  in  sustaining  the  appeal  and  affirming  the  judg- 
ment of  the  Court  below,  this  Court  conferred  judicial  power 
upon  the  referee,  and  d#{)rived  the  appellants  of  the  right  ot 
having  their  motion  for  new  trial  heard  and  determin^  by 
the  District  Court.  And  thus  it  is  claimed  the  record  shows 
that  the  decision  of  this  Court  involved  the  construction  of  an 
Act  of  Congress,  and  deprived  appellants  of  a  right  claimed 
under  it.  The  facte,  as  they  appear  of  record,  I  think,  war- 
rant no  such  conclusion. 

.  It  appears  that  on  the  2d  day  of  April,  A.  D.  1864,  this 
cause  was  referred,  by  order  of  the  District  Court  of  Storey 
County,  to  a  referee  to  report  the  facts  and  a  judgment. 
After  a  fall  hearing  before  the  referee,  he,  on  the  9t]i  day  of 
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May  following,  reported  his  findings  of  fact  and  a  judgment  in 
favor  of  the  plaintiffs,  which  report  was  on  the  same  day  con- 
firmed by  the  District  Court,  and  a  judgment  entered  in  ac- 
cordance with  the  report  of  the  referee.  On  the  29th  day  of 
June,  A.  D.  1864,  by  the  consent  of  counsel,  the  motion  for  a 
new  trial,  which  was  made  by  defendants,  was  also  referred  to 
a  referee,  who,  on  the  11th  day  of  July,  overruled  the  motion, 
and  the  following  day  an  appeal  is  taken  to  the  Supreme 
Court  of  the  Territory  of  Nevada,  the  notice  of  which  states 
that  the  appeal  is  taken  "  from  the  judgment  made  and  en- 
tered by  the  above  entitled  District  Court  on  the  9th  day  of 
May,  1864,  in  favor  of  plaintiffs  and  against  the  defendants ; 
and  also  from  the  order  of  said  Cov/rt  made  in  said  cause  on 
tlie  11th  day  of  July,  1864,  denying  the  motion  of  defendants 
'  for  a  new  trial  of  said  cause." 

From  this  notice  of  appeal  it  would  appear  that  the  motion 
for  new  trial  was  actually  made  by  defendants  before  the  Dis- 
trict Court,  and  it  is  from  the  action  of  that  Court  overruling 
the  motion,  and  the  final  judgment  rendered  by  it,  that  they 
appeal,  and  not  from  any  proceeding  of  a  referee. 

How,  then,  does  the  decision  of  this  Court  deprive  them  of 
the  right  which  they  claim,  of  having  their  motion  for  a  new 
trial  determined  by  er  proper  tribunal  ?  If  this  notice  of  ap- 
peal is  to  have  any  weight,  the  referee  is  entirely  out  of  the 
case,  and  I  am  unable  to  see  how  the  afiSrmance  of  the  judg- 
ment of  the  District  Court  involved  the  decision  that  the 
referee  had  the  power  to  hear  the  motion  for  new  trial,  or  that 
an  appeal  would  lie  from  his  proceedings.  To  do  so  the  Court 
would  have  to  decide  a  point  not  pre^nted  by  the  record,  and 
entirely  unnecessary  for  it  to  decide  in  affirming  the  judgment 
below.  But  if  it  be  admitted  that  the  appeal  in  fact  is  from 
the  judgment  of  the  Court  and  from  an  order  of  the  referee 
overruling  the  motion  for  new  trial,  the  appellants  will  occupy 
no  better  position  upon  this  application,  because  even  then  the 
case  would  riot  come  within  the  rule  laid  down  in  the  case  of 
Growell  v.  RandaU  and  the  other  authorities  cited  above. 
The  record  would  not,  even  by  implication,  show  that  the 
point  suggested  by  them,  or  any  of  the  questions  enumerated 
in  the  twenty-fifth  section  of  the  Judiciary  Act,  was  involved 
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in  the  decision  of  the  Court.  Indeed,  the  most  favorable  con- 
struction which  can  be  put  upon  it,  is  that  the  appellants 
waived  their  motion  for  new  trial,  and  appealed  simply  from 
the  judgment  of  the.  Court.  This  may  be  done,  and  if  an  appeal 
be  taken  from  the  final  judgment  before  the  determination  of 
the  motion  for  new  trial,  and  the  appeal  is  pressed  in  the  ap- 
pellate tribunal  before  any  move  is  made  to  have  it  disposed 
of,  the  only  legitimate  conclusion  which  could  be  drawn  from 
such  conduct  would  be  that  the  motion  had  been  waivedl 
The  appellants  had  a  right  to  appeal  from  the  judgment  of 
the  Court  below,  even  during  the  pendency  of  the  motion, 
and  if  their  position  be  correct,  they  did  so,  and  the  case  came 
prpperly  before  this  Court.  If  that  be  done,  the  respondents 
have  no  cause  of  complaint.  It  is  the  appellants  rights  alone 
which  are  affected  by  it,  and  there  being  an  appeal  from  a 
final  judgment,  I  see  no  reason  why  the  appellate  tribunal 
should  not  pass  upon  it. 

If  an  appellant  wishes  to  rely  upon  an  appeal  from  a  final 
judgment  of  an  inferior  Court,  and  to  waive  the  rights  which 
a  motion  for  new  trial  would  give  him,  I  know  of  no  reason 
why  he  should  not  be  permitted  to  do  so.  And  this  is  the 
position  which  the  appellants  occupy  before  us,  if  it  be  correct 
tliat  the  motion  for  a  new  trial  has  not  been  determined,  or 
that  the  order  of  the  referee  was  merely  the  act  of  a  private 
individual.  No  appeal  could  be  taken  from  such  order,  conse- 
quently this  must  be  taken  to  be  an  appeal  simply  from  the 
judgment  rendered  by  the  District  Court.  We  could  not  review 
the  order  of  the  referee  in  this  case,  but  we  could  inquire  as 
to  whether  the  judgment  of  the  District  Court  was  sustained 
by  the  findings  of  fact  reported ;  if  so,  it  was  the  duty  of  this 
Court  to  aflirm  it.  If  there  was  no  final  judgment,  and  the 
appeal  was  from  an  order  of  a  referee  overruling  a  motion  for 
a  new  trial,  the  question  would  assume  a  very  different  aspect. 
In  that  case  the  appellate  tribunal  in  sustaining  such  order, 
would  necessarily  have  to  decide  that  the  referee  had  the  power 
to  make  it.  But  no  such  necessity  exists  in  this  case,  as  there 
is  no  appeal  from  any  order  of  a  referee,  or  if  it  be  admitted 
Hiat  there  is,  the  appeal  having  also  been  taken  from  the  final 
judgment  of  the  District  Court,  the  decision  of  this  Court 
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afltening  that  judgment  would  not  necessarily  involve  the 
decision  that  the  referee  had,  or  had  not,  the  power  to  hear 
and  determine  a  motion  for  new  trial ;  for  as  stated  before,  the 
appellants  having  taken  the  appeal  and  prosecuted  the  same 
without  having  questioned  the  power  of  the  referee,  and  his 
order  being  the  mere  ipse  dixit  of  a  private  individual,  having 
none  of  the  elements  of  judicial  action  (as  claimed  by  appel- 
lants), the  only  rational  conclusion  which  we  can  draw  is,  that 
they  waived  a  determination  of  the  motion  for  new  trial,  and 
relied  entirely  upon  the  appeal  from  the  judgment  of  the  Court. 
Is  it  clear  then  from  the  facts  stated  on  the  record,  by  just  and 
necessary  inference,  that  any  question  was  made  by  this  Court 
as  to  the  power  of  the  referee,  and  in  order  to  have  arrived  at 
the  judgment  pronounced,  was  the  decision  of  that  question  in- 
dispensable ?  Would  it  be  just  to  presimae  that  the  Court  passed 
upon  a  question  not  presented  by  the  record  and  which  was  not 
necessarily  involved  in  the  judgment  pronounced?  Clearly 
not.  The  writ  of  error  therefore  should  not  issue.  (Wihofi 
v.  Th^  Blackbird  Creek  Marsh  Associutdon,  7  Pet.  245 ;  Hlchie 
V.  Stark,  1  Pet.  94 ;  Laws  United  States  Courts,  122,  note.) 

But  the  Chief  point  upon  which  the  appellants  claim  the 
issuance  of  this  writ  is,  that  the  right  of  appeal  which  existed 
under  the  Territorial  Grovemment  at  the  time  this  action  was 
commenced  survives,  and  is  not  aflfected  by  the  change  in  our 
form  of  Government.  This  position  in  effect  simply  amounts 
to  this,  that  that  portion  of  the  Organic  Act  of  the  Territory 
of  Nevada  which  authorized  an  appeal  from  the  final  decision 
of  the  Supreme  Court  of  the  Territory  to  the  Supreme  Court 
of  the  United  States,  is  still  in  force  as  to  those  cases  which 
were  commenced  prior  to  the  adoption  of  the  State  Govern- 
ment, or  that  the  right  of  appeal,  as  it  existed  by  the  laws  in 
force  at  the  commencement  of  this  action,  became  a  vested 
right  in  appellants.  If  it  can  be  said  tliat  the  appellants  had 
a  right  of  appeal  at  all  before  a  judgment  was  rendered  against 
them,  or  order  made  affecting  their  rights,  it  was  of  that  con- 
tingent, uncertain  and  shadowy  nature,  that  it  could  scarcely 
be  called  a  vested  right.  But  admitting  this  vested  right  to 
exist,  what  was  it  ?  Simply  the  right  to  appeal  from  the  final 
decision  of  the  Supreme  Court  of  the  Territory^  and  not  from 
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the  final  decision  of  the  Supreme  Court  of  the  State.  The 
Organic  Act  from  which  the  right  is  claimed,  provides  that 
"  writs  of  error  and  appeals  from  the  final  decision  of  said 
(Territorial)  Supreme  Court  shall  be  allowed,  and  may  be  taken 
to  the  Supreme  Court  of  the  United  States,"  but  there  is  no 
final  decision  of  the  Supreme  Court  of  the  Territory  in  this 
case ;  ergOy  no  writ  of  error  should  issue,  and  no  appeal  can  be 
taken.  Again,  the  provision  of  our  State  Constitution  wliich 
declares,  "  that  all  rights,  actions,  prosecutions,  judgments, 
claims,"  etc.,  "  shall  continue  as  if  no  change  had  taken  place," 
cannot  possibly  help  this  application.  If  the  appellants  have 
the  right  to  claim  the  issuance  of  this  writ,  it  must  be  inde- 
pendent of  our  State  Constitution.  The  Supreme  Court  of  the 
United  States  would  scarcely  respect  the  jurisdiction  conferred 
upon  it  by  the  fundamental  law  of  the  State  of  Nevada. 

As  the  writ  of  error  in  this  case  would  be  issued  from  a  State 
Court,  the  Supreme  Court  of  the  United  States  would  not  look 
to  the  Constitution  of  this  State  to  ascertain  if  the  rights  of 
the  appellants  were  preserved  by  it,  but  would  only  inquire  if 
the  case  came  within  the  26th  Section  of  the  Judiciary  Act. 
That  section  specifies  all  the  cases  in  which  the  decision  of  the 
highest  Court  of  a  State  can  be  re-examined  by  the  Supreme 
Court  of  the  United  States,  and  if  this  case  does  not  come 
within  it,  vested  rights  and  State  Constitutions  would  not  be 
looked  to  for  the  power  to  assume  jurisdiction  of  it.  The  fact 
of  a  case  having  been  commenced  in  the  Territorial  Court,  does 
not  bring  it  within  that  section. 

One  further  point  made  on  this  application  remains  to  be 
disposed  of,  which  is  that  the  parties  to  the  action  are  citizens 
of  different  States.  While  this  fact,  which  here  nowhere 
appears  upon  the  recor'd,  would  be  suflicient  to  give  the  Fed- 
eral Courts  jurisdiction  in  the  first  instance,  I  am  unable  to 
Bee  how  it  can  be  taken  advantage  of  after  final  judgment  on 
an  application  of  this  kind.  It  is  not  one  of  the  cases  speci- 
fied in  the  section  quoted  above,  in  which  a  writ  of  en*or  may 
be  issued,  and  the  appellate  power  of  the  Supreme  Court  of 
the  United  States  in  this  respect  is  strictly  limited  to  the  cases 
given  in  that  section.  For  these  reasons  I  have  deemed  it  my 
duty  to  deny  tlus  application. 
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SAMUEL  SANKET,  Respondent,  v.  J.  W.  NOTES  et  al., 

Appellants. 

Where  a  oomplaint  in  ^eetment  charges  the  defeadanta  with  being  in  posaeaBion  of 
certain  premises,  and  the  answer  admits  the  allegation,  a  replication  repugnant 
to  that  allegation,  and  denying  that  the  defendants  are  in  possession,  does  not 
entitle  defendants  to  Judgment  on  the  pleadings.  The  replication  may  be  dis- 
regarded. 

What  acts  are  snffloient  to  oonstitnte  snch  a  possession  of  public  land  as  will  main- 
tain ejectment,  must,  in  a  great  measure,  depend  upon  the  character  of  the 
land,  the  locality,  and  the  object  for  which  it  is  takeh  up. 

Possession  ispHma/aeU  evidence  of  title  and  sufficient  to  maintain  ^ectment,  but 
when  possession  alone  is  relied  on,  it  must  be  an  actual  bona  fide  occupation. 

The  mere  staking  off  of  land  without  occupation  or  other  acts  of  ownership  would 
not  constitute  such  a  possession  as  would  maintain  ejectment. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  Territory  of  Nevada,  Storey  County,  Hon.  J.  W. 
NoBTH  presiding. 

The  facts  appear  in  the  opinion  of  the  Court. 
A.  B.  JEUioUj  Counsel  for  Appellants. 

We  tliink  the  acts  found  by  the  referee,, without  considering 
any  other  circumstances  (there  being  no  pretense  of  abandon- 
ment in  the  case),  are  sufficient  of  themselves  to  constitute 
such  a  possession,  or  ownership,  in  the  defendants  as  to  entitle 
them  to  a  reversal  of  judgment  in  this  case.  In  a  number  of 
cases  the  Supreme  Court  of  California  has  decided,  in  effect, 
that  a  substantial  enclosure  is  not  necessary  to  constitute 
possession.  {English  v.  Johnson^  17  Cal. ;  Mintv/m  v.  Burr^ 
16  Cal. ;  John  Noah  et  al,  v.  Damd  GarUse^  in  this  Court ; 
also,  Alford  et  al.  v.  Dewing  et  al) 

The  foregoing  authorities  are  sufficient,  in  our  judgment,  to 
show  that  the  referee's  conclusion,  "  That  defendants  had  done 
no  act  prior  to  June,  1863,  sufficient  to  show  a  possession,  or 
right  of  possession,  or  ownership  in  or  to  the  ground  in  dis- 
pute," is  not  warranted  or  sustained  by  his  findings. 

If  the  findings  do  not  support  the  .judgment,  it  must  be  re- 
versed.   {Dams  V.  Caldwdl^  12  Cal.  125.) 

Sut  even  admitting  defendants  to  have  failed  in  showing  a 
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possession,  or  right  of  possession,  or  ownersliip,  in  nnd  to  the 
ground  in  dispute,  yet  it  by  no  means  follows  tliat  plaintiif  is 
entitled  to  recover  in  this  action.  If  he  recover  at  all  he 
must  recover  upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  defendants. 

If ow  the  question  Arises,  had  plaintiif  done  such  acts  of 
possession  when  he  brought  this  suit,  as  to  give  him  possession  ? 
We  think  not.  ( Woodworth  v.  FvUon^  1  Cal.  310 ;  Murphy 
V.  WaUiiigford^  6  Cal.  649,  and  cases  cited  8upra,) 

Upon  the  third  ground  relied  on  as  error  we  say :  A  plead- 
ing is  to  be  construed  more  strongly  against  the  pleader. 
(14  Cal.  Ill;  Id.  227;  10  Cal.  322.) 

Plaintiff  may  avail  himself  of  any  admission  contained  in 
the  answer.  And  an  answer  is  no  proof  for  defendants,  but 
defendants'  admission  of  any  fact  stated  in  tlie  complaint  is 
conclusive  evidence  against  him ;  e  conversOy  a  defendant  may 
avail  himself  of  any  admi^ion  contained  in  the  complaint  or 
replication,  and  any  admission  contained  in  the  complaint  or 
replication  is  conclusive  against  the  plaintiif.  (Statutes  1861, 
324,  sec.  65 ;  Statutes  of  1864,  75,  sec.  4 ;  JBlachnan  v.  VaUefo^ 
15  Cal.  645 ;  1  Sanders  on  Ev.  57 ;  18  U.  S.  Digest,  588,  589.) 

Plaintiff's  sworn  replication  denies  that  defendants  were  in 
possession  at  the  comjnencement  of  his  suit.  Ejectment  is  a 
possessory  action,  and  must  be  brought  against  the  party  in 
possession. 

It  determines  no  right  but  that  of  possession  at  the  time, 
and  it  matters  not  who  has,  or  claims  to  have,  the  title  of  the 
premises.  {Oamer  v.  Ma/rshaU,  9  Cal.  270 ;  Payne  v.  Tread- 
well,  16  Cal.  244.) 

No  brief  on  file  for  Eespondent. 

Opinion  by  Lewis,  C.  J.,  Bbosnan,  J.,  concurring. 

Two  questions  .are  presented  for  our  consideration  in  thiy 
case. 

First — Are  the  defendants  entitled  to  judgment  upon  the 
pleadings,  and 

Second — ^Are  the  findings  pf  fact  reported  by  the  referee 
sufficient  to  warrant  a  judgme»t  in  favor  of  the  plaintiff? 
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There  having  been  no  settled  statement  or  motion  for  new 
trial,  we  cannot  pass  upon  the  sufficiency  of  the  evidence  to 
warrant  the  findings ;  neither  can  we  inquire  into  any  errors 
of  law  which  may  have  been  committed  at  the  trial. 

The  complaint  contains  the  usual  allegations  in  ejectment  of 
ownership  and  right  of  possession  in  plaintiff,  and  ouster  by 
the  defendants.  The  answer  denies  the  ownership  of  plaintiff 
and  the  ouster ;  but  alleges  that  the  defendants  are  the  owners 
of  the  premises  in  dispute,  and  as  such  are  in  possession,  and 
are  entitled  to  the  possession  thereof. 

Here  a  direct  issue  is  raised  upon  the  right  of  possession  of 
the  premises  in  dispute,  and  no  such  new  matter  is  set  up  in 
the  answer  as  would  make  a  replication  necessary,  but  the 
plaintiff,  perhaps  thinking  it  necessary  to  controvert  every 
affirmative  allegation  on  the  part  of  the  defendants,  files  a  repli- 
cation, in  which  he  denies  that  the  defendants  are  in  possession 
of  the  premises,  thus,  in  fact,  denizing  one  of  the  allegations 
of  his  own  complaint.  This  may  place  the  plaintiff  in  a 
novel  position  upon  the  record,  but  I  do  not  think  ijt  destroys 
the  issue  raised  by  the  complaint  and  answer,  so  as  to  entitle 
the  defendants  to  judgment  upon  the  pleadings.  The  issue 
was  completely  made  up  in  the  complaint  and  answer,  and 
the  replication  was  frivolous,  and  mig]j^t  have  been  stricken 
out  on  motion.  The  defendants  admit  that  they  are  in  pos- 
session of,  and  claim  title  to,  the  premises ;  had  they  not  done 
this  the  replication  would  have  been  fatal  to  the  plaintiff's 
recovery ;  but  to  hold  so  here  would  be  to  disregard  the  com- 
plaint and  the  sworn  answer  of  the  defendants.  As  the  repli- 
cation was  uncalled  for  by  the  answer  and  frivolous,  I  think 
it  should  be  treated  as  if  it  were  not  in  the  case. 

This  brings  us  to  the  second  point,  which  involves  the 
merits  of  the  case,  that  is,  are  the  findings  of  fact  by  the 
referee  sufficient  to  warrant  the  judgment  in  favor  of  plaintiff. 

I  am  of  opinion  that  they  are.  The  facts  reported  by  him 
are  as  follows : 

Mrst — In  the  month  of  July,  1861,  these  defendants,  to  wit : 
John  B.  Hickey,  Eichard  A.  James,  and  C.  S.  Babbitt,  staked 
off  a  piece  of  ground,  which  ingluded  within  its  limits  about 
one-half  of  the  land  now  in  dispute. 
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The  boundary  of  the  claim  was  distinctly  marked  by  short 
posts.  But,  within  a  month  or,  less  after  these  posts  were  set, 
those  on  the  southwest  end  and  sides  were  taken  up  and  car- 
ried away. 

In  June,  1862,  the  same  parties  ^lade  out  a  written  notice, 
setting  forth  the  facts  that  they  had  staked  off  this  piece  of 
ground  the  previous  year,  and  that  they  claimed  the  same, 
and  had  this  notice  recorded. 

Second — In  June,  1863,  plaintiff  caused  a  survey  to  be  made 
of  the  ground  now  claimed  by  him.  Immediately  thereafter 
he  commenced  clearing  the  same ;  cleared  off  one  or  two  acres 
of  the  same  on  the  west  side  of  the  piece  claimed ;  he  fenced 
the  piece  on  the  south  and  east  .sides  witli  a  substantial  fence, 
and  had  grubbed  out  the  ground  for  the  other  two  strings  of 
fence  preparatory  to  fencing  the  entire  lot. 

Third — ^Whilst  the  plaintiff  was  fencing  the  ground  in  dis- 
pute, with  the  honafide  intention  of  occupying  and  using  the 
same,  he  was  driven  from  the  premises  by  the  threats  and  vio- 
lence of  one  Mcintosh,  who  was  at  the  time  in  the  employ  of 
defendants  Hickey,  Eoads  and  James,  building  a  fence  or 
setting  posts  for  them ;  Koads  was  also  present  giving  counte- 
nance and  aid  to  those.threatening  demonstrations  of  Mcintosh. 

The  only  act  which  appears  to  have  been  done  by  the  defend- 
ants to  indicate  their  intention  to  claim  the  premises,  was  to 
stake  off  the  same  in  July,  1861,  and  the  recording  of  a  notice 
in  1862.  Nothing  else  appears  to  have  been  done  by  them 
up  to  the  time  the  plaintiff  claimed  and  went  into  possession 
of  the  premises,  and  the  referee  finds  that  the  posts  which  the 
defendants  placed  around  the  claim  in  1861,  were  removed 
from  two  sides  thereof  in  less  than  a  month  afterwards. 

What  acts  ace  sufficient  to  constitute  such  a  possession  of 
public  land  as  will  maintain  ejectment,  has  long  been  a  vexed 
question  in  the  Courts  of  California,  and  our  own  Courts  have 
found  it  impossible  to  announce  any  general  rules  that  would 
meet  the  varying  circumstances  of  every  case.  But  it  seems 
to  be  generally  agreed  that  these  acts  must  in  a  great  measure 
depend  upon  the  character  of  the  land,  the  locality,  and  tlie 
object  for  which  it  is  taken  up.  ^  While  arable  or  meadow  land 
should  be  enclosed  with  a  substantial  fence,  cultivated  and  im- 
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proved,  land  which  is  only  valuable  for  the  timber  upon  it, 
might  be  held  by  a  much  less  substantial  enclosure,  and  culti- 
vation or  improvemtot  would  not  be  necessary.  But  one  thing 
I  think  should  be  observed  in  every  case,  tliat  is,  possession 
when  solely  relied  on,  should  be  2^  j^edis  possession  an  actual 
occupation,  a  subjection  to  the  will  and  control.  In  this  coun- 
try where  no  higher  title  to  land  exists  than  that  which  the 
law  presumes  from  possession,  and  w^here  all  persons  are  per- 
mitted to  locate  upon  any  public  land  not  previously  occupied 
or  appropriated,  justice  to  the  comnmnity  requires  that  that 
possession  should  be  open,  notorious  and  continuous,  and  that 
it  should  be  b,  pedis  possessio. 

In  the  case  of  Pltime  v.  Sev^ard  et  al,^  4r.Cal.  95,  Chief  Jus- 
tice Murray  uses  the  following  language :  "  At  the' last  term 
of  this  Court  we  decided  possession  wti;&  prima  facie  evidence 
of  title,  and  suflScient  to  maintain  ejectment.  What  acts  of 
ownership  were  necessary  to  constitute  possession  was  not 
involved  in  that  decision.  From  a  careful  examination  of  the 
authorities,  I  am  satisfied  there  must  be  an  actual  bona  fide 
occupation;  k possessio  pedis ;  a  subjection  to  the  will  and 
control  as  contra-distinguished  from  the  mere  assertion  of  title 
and  the  exercise  of  casual  acts  of  ownership,  such  as  recording 
deeds,  paying  taxes,"  etc. 

The  mere  staking  off  of  land,  without  occupation  or  other 
acts  of  ownership,  would  not  constitute  such  a  possession  as 
would  maintain  ejectment,  unless  those  acts  were  closely  fol- 
lowed up  by  other  and  continuous  acts  of  ownership.  In  this 
case,  the  defendants  are  attempting  to  hold  upon  the  mere  act 
of  placing  posts,  around  the  land  in  July,  1861,  and  the  record- 
ing of  a  notice  of  their  claim  in  June,  1862.  To  hold  that 
these  acts  w^ould  be  sufficient  to  enable  the  defendants  to  hold 
the  premises  against  tlie  plaintiff,  who  subsequently  located, 
improved  and  occupied  them,  would  be  against  authority  and 
the  best  interests  of  the  community. 

The  judgment  below  must  be  affirmed. 
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CHOATE  &  BROWN,  Appellants,  v.  THE  BULLION 
MINING  COMPANY,  Respondent. 

A  motion  for  a  continnance  is  always  addressed  to  the  sound  discretion  of  the 
Court,  and  should  not  he  interfered  with  except  where  there  has  been  a  man- 
ifest abuse  of  that  discretion. 

Appeal  from  the  District  Court  of  the  First  Judicial  District 
of  the  Territory  of  Nevada,  Hon.  J.  W.  North,  presiding. 

The  aflSdavit  on  motion  for  continuance  in  this  case  shows 
that  affiant  is  the  Superintendent  of  the  Bullion  Mining  Com- 
pany, the  defendant ;  that  defendant  could  not  safely  proceed 
to  trial  during  that  tenn  of  the  Court  because  of  the  absence 
of  one  M.  E.  Letts,  a  material  witness  on  the  part,  of  defend- 
ant ;  that  Letts  left  the  Territory  of  Nevada  for  the  State  of 
California  in  the  month  of  November,  1862,  and  left  said  State 
in  March,  A.  D.  1868 ;  that  immediately  after  arriving  in  said 
State  he,  the  said  Letts,  in  company  with  others,  started  to 
Lower  California  on  a  prospecting  tour,  and  had  been  absent 
ever  since ;  that  immediately  after  this  suit  was  commenced 
the  affiant  wrote  to  different  places  in  order  to  ascertain  his 
whereal^outs  so  that  his  deposition  might  be  taken,  but  that 
all  his  eflforts  to  ascertain  his  whereabouts  had  failed. 

It  further  appears  that  said  Letts  was  inteifding  to  return 
to  Virginia  City,  and  affiant  believed  that  he  would  so  return 
before  the  next  term  of  the  Court.  That  affiant  had  written 
to  every  place  where  said  Letts  might  be  expected  to  get  his 
letters,  yet  that  he  had  received  no  answer ;  that  Letts'  busi- 
ness is  such  that  affiant  knew  he  would  return  before  many 
months.  It  also  appeared  that  the  defendant  expected  to 
prove  by  said  Letts  that  he  was  the  Secretary  and  agent  of  the 
Wellington  Company  from  the  time  of  its  organization,  im- 
mediately after  the  location  of  said  ground,  up  to  the  FaU  of 
1861,  and  was  conversant  with  aU  the  business  transactions  of 
the  company,  and  that  the  plaintiflF,  Choate,  never,  during  said 
time,  paid  any  assessments  upon  said  ground,  and  that  said 
Letts  wrote  many  letters  to  said  Choate  concerning  the  ground 
in  controversy,  and  received  a  letter  in  reply  from  hiTn ;  that 
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Baid  Letts  informed  affiant  that  Choate  stated  in  said  letter 
that  he  owned  no  ground  in  said  company,  and  did  not  claim 
any,  and  that  if  his  name  was  put  in  the  location  it  was  with- 
out his  knowledge  or  consent ;  that  if  there  was  any  ground 
represented  by  reason  of  his  name  being  placed  on  said  notice, 
the  said  company  was  at  liberty  to  strike  his  name  off  from 
said  notice,  and  the  said  letter  fully  empowered  officers  of  the 
company  to  do  so ;  that  in  accordance  with  the  directions  and 
power  contained  in  said  letters,  and  at  the  request  of  the 
plaintiff,  Brown,  the  said  company  permitted  other  parties  to 
take  the  said  ground  and  pay  assessments  on  the  same ;  that 
Letts  still  had  said  letter  in  his  possession,  and  that  defendant 
could  procure  it  when  he  arrived ;  that  affiant  knew  of  no  one 
else  by  whom  the  same  facts  could  be  proved,  and  that  the  said 
letter  cannot  be  procured  until  the  said  Letts  can  be  heard 
from  or  returns ;  that  his  testimony  ccftild  be  obtained  by  the 
next  term  of  the  Court. 

Bobmson  &  Foster^  Attorneys  for  Defendants. 

J.  H.  McCormeU^  Attorney  for  Plaintiff. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

At  the  trial  of  this  cause  before  the  referee,  the  defendant 
moved  for  a  continuance,  on  the  ground  of  the  absence  of  a 
material  witness. 

The  referee  refused  to  grant  the  continuance,  defendant 
excepted,  and  this  is  one  of  the  grounds  relied  on  for  a  reversal 
of  the  judgment  which  was  in  favor  of  the  plaintiffs. 

A  motion  for  a  continuance  is  always  addressed  to  the  sound 
discretion  of  the  Court,  and  should  not  be  interfered  with 
except  where  there  has  been  a  manifest  abuse  of  that  discretion. 
In  this  case  we  think  the  affidavit  upon  which  the  continuance 
was  claimed  meets  all  the  requirements  of  the  statute,  and  the 
Gontinuance  should  have  been  granted. 

Other  grounds  for  a  reversal  of  the  judgment  are  relied  upon 
by  the  appellants,  but  as  this  is  sufficient  to  authorize  the  rever- 
sal of  the  judgment,  it  is  unneoeasary  to  pass  upon  them. 

Ju^ment  reversed  and  a  new  trial  ordered. 
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GEORGE    S.    SAWYER,    Appellaistt,    v.    THOMAS   E. 
HATDON,  Respondent. 

Under  our  form  of  Goyemment  there  ia  no  inherent  right  in  the  people  to  hold  m 
election  to  fill  any  office.  • 

jkn  election  can  onlj  be  held  bj  yirtne  of  some  conatitational  proviaion  or  legal 
enactment,  either  expreaalj  or  bj  direct  imptication  anthoriiing  that  partionlar 
election. 

A  law  aothorizing  the  electora  of  a  connty  biennially  to  elect  a  person  to  fill  a  cer- 
tain office,  does  not,  eren  by  implication,  authorize  them  at  ui  intermediate 
election  to  choose  a  person  to  fill  out  an  nnezpired  term  of  *tffi  same  office ; 
especially  is  this  so  where  there  has  been  an  appointment  made  to  fill  the 
raeancy  by  legal  authority,  and  there  is  no  law  Hmiting  this  appointment  to  a 
period  short  of  the  expiration  of  the  nnezpired  ienn. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  Territory  of  Nevada,  Hon.  Geokgb  Tubneb 
presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

Clayton  and  Atwater  c&  Fl/md/rom^  for  Appellant. 

ThoB,  E,  Hayden^  in  person,  for  Defendant. 

The  appellant  made  the  following  points : 

First — That  the  general  policy  of  the  Terrirarial  laws  was 
to  make  all  offices  elective,  as  far  as  practicable,  and  when  a 
ease  of  necessity  arose  requiring  the  temporary  appointment 
of  an  elective  Officer,  that  appointment  should  not  extend, 
and  was  not  by  law  intended  to  extend,  beyond  the  next  gen- 
eral election,  when  the  people  would  have  an  opportunity  of 
electing. 

Second — That  the  law  having  vested  the  people  with  power 
to  elect  Prosecuting  Attorneys  for  the  foil  term,  that  they 
would  have  the  right,  without  any  special  statute  on  the  sub- 
ject, when  assembled  at  a  general  election,  to  fiU  any  vacancy 
in  that  office  that  might  then  exist,  and  also  to  elect  an  officer 
to  fill  the  unexpired  term  when  the  vacancy  had  been  tempo- 
rarily filled  by  the  County  Commissioners. 

Tlwrd — ^The  law  authorizing  County  Commissioners  to  fill 
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vacancies  shows  by  its  very  terms  such  appointment  is  only 
to  be  temporary,  and  last  until  the  oflSce  can  be  filled  by  the 
electors  at  the  earliest  practicable  period. 

Appellant .  cited  People  v.  Fitch^  1  Cal.  536 ;  People  v. 
MoU^  8  pal,  505 ;  People  v.  Brenhcmi^  9  Pickering,  312. 

Eespondent  makes  the  following  points : 
^  First — Appellant  must  show  affirmatively  his  right  to  the 
office.    {Doane  v.  SeweU^  7  C^rl.  395 ;  People  v.  Swrnud^  7 
Cal.  436.)  • 

Second — ^A  vacancy  in  office  only  exists  where  there  is^  no 
incumbent.  {Peeple  v.  Mizner,  7  Cal.  623 ;  People  v.  TTiZfo, 
2  Cal.  204.) 

Third — ^Power  to  fill  an  office  and  to  fill  a  vacancy  are  dis- 
tinct powers.    {People  v.  Lam^gdon^  8  Cal.  15.) 

Fourth — ^Respondent's  appointment  is  until  the  vacancy  is 
supplied  as  provided  h/  law.  There  is  now  law  providing 
for  filling  such  vacancy. 

FiftA — ^No  election  can  be  held  imless  the  time,  place  and 
office  to  be  filled,  are  fixed  by  law.  (6  Cal.  28 ;  11  Cal.  65 
and  399 ;  12  Cal.  411 ;  14  Cal.  187.) 

Opinion  by  Beattt,  J.,  full  Bench  concurring. 

This  case  c^e  before  the  District  Court  of  Ormsby  County 
as  an  agreed  case,  under  the  following  circumstances : 

At  the  September  election,  1863,  Samuel  D.  King,  Esq., 
was  elected  Prosecuting  Attorney  for  Ormsby  County,  and 
held  the  office  imtil  the  3d  day  of  October,  1863,  when  he 
resigned,  and  T.  D.  Edwards,  Esq.,  was  appointed  by  the 
Board  of  County  Commissioners  to  fill  the  vacancy.  Edwards 
held  the  office  until  the  10th  day  of  February,  1864,  when  he 
resigned,  and  the  defendant  (respondent)  was  appointed  to  fill 
the  vacancy  occasioned  by  this  resignation,  and  entered  upon 
the  duties  of  the  office.  Prior  to  the  September  general  elec- 
tion, 1864,  proper  notice  was  given  that  a  Prosecuting  Attor- 
ney for  Ormsby  County  would  be  elected.  The  plaintiff  was 
a  candidate,  and  received  a  majority  of  the  votes  cast  for  that 
office,  received  his  certificate  of  election,  took  the  necessary 
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oath  and  demanded  of  respondent  to  be  let  into  office.  The 
defendant  refusing  to  let  him  into  office  or  to  allow  him  to 
control  the  books  or  papers  belonging  thereto,  an  agreed  case 
was  submitted  to  the  District  Court,  and  a  decision  was  had 
therein  in  favor  of  the  defendant.  The  plaintiff  appeals  to 
this  Court. 

The  only  question  to  be  determined  is,  was  the  election  held 
in  September,  1864,  for  Prosecuting  Attorney  for  Ormsby 
County  a  legal  election,  or  was  it  a  proceeding  without  the 
authority  of  law,  and  void  ? 

By  a  law  of  the  Territory  of  Nevada,  passed  December  19, 
1862  (page  64  of  Acts  of  1862),  it  is  provided  that  at  the  next 
general  election  Prosecuting  Attorneys  shall  be  elected  for 
each  of  the  counties  of  the  Territory,  who  shall  hold  their 
offices  for  two  years  and  until  their  successors  shall  be  elected 
and  qualified. 

In  the  laws  of  1861,  page  308,  the  following  provisions  are 
found  in  regard  to  filling  vacancies : 

"  Section  44.  Whenever  a  vacancy  shall  occur  during  the 
recess  of  the  Legislature,  in  any  office  which  the  Legislature  are 
authorized  to  fill  by  election,  or  which  the  Governor,  subject 
to  confirmation  of  legislative  council,  is  authorized  to  fill,  the 
Grovemor,  unless  it  is  otherwise  specially  provided,  may  ap- 
point some  suitable  person  to  perform  the  duties  of  such 
office.  ^ 

"  Sec.  45.  "WTieaa,  at  bjij  time,  there  shall  be  in  either  of 
the  county  or  precinct  offices,  no  officer  duly  authorized  to 
execute  the  duties  thereof,  some  suitable  person  may  be  ap- 
pointed by  the  County  Commissioners  to  perform  the  duties  of 
either  of  said  offices :  provided,  that  in  case  there  is  no  Board 
of  County  Commissioners,  the  Governor  may,  on  notice  of 
such  vacancy,  create  or  fill  such  Board. 

"  Sec.  46.  Every  person  so  appointed,  in  pursuance  of  either 
of  the  last  two  preceding  sections,  shall,  before  proceeding  to 
execute  the  duties  assigned  them,  qualify  in  the  same  [manner] 
as  required  by  law  of  the  officers  in  whose  place  they  shall  be 
appointed ;  and  they  shall  continue  to  exercise  and  perforin 
the  duties  of  the  office  to  which  they  shall  be  so  appointed;  until 
such  vacancy  shall  be  regularly  supplied  as  provided  by  law." 
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These  are  believed  to  be  the  only  laws  of  the  late  Territory, 
now  State  of  Nevada,  bearing  on  the  points  at  issue  in  this 
case.     It  is  urged  on  the  part  of  the  appellant, 

^'Fi/rst — That  the  general  policy  of  the  Territorial  laws  was 
to  make  all  offices  elective  as  far  as  practicable,  and  when  a 
case  of  necessity  arose  requiring  the  temporary  appointment 
of  an  elective  officer,  that  appointment  should  not  extend,  and 
was  not  by  law  intended  to  extend,  beyond  the  next  general 
election,  when  the  people  would  have  an  opportunity  of  electing. 

^^  Second — That  the  law  having  vested  the  people  with 
pewer  <o  elect  Prosecuting  Attorneys  for  the  full  term,  that 
they  would  have  the  right  without  any  special  statute  on  the 
subject,  when  assembled  at  a  general  election,  to  fill  any 
vacancy  in  that  office  that  might  then  exist,  and  also  to  elect 
an  officer  to  fiU  the  unexpired  terra  when  the  vacancy  had 
been  temporarily  filled  by  the  County  Commissioners." 

We  shall  not  question  the  general  proposition  that  it  was 
the  policy  of  the  Territorial  L^islature  to  make  all  offices 
elective.  That  proposition  can  have  little  to  do  with  deter- 
mining the  point  in  issue.  It  must  also  be  admitted  that  the 
language  used  in  the  46th  section  of  the  Act  of  1861,  shows 
that  the  Legislature  contemplated  that  the  filling  of  vacancies 
by  the  County  Commissioners  should  only  be  temporary.  It 
was  evidently  the  intention  of  the  Legislative  Assembly  to 
provide  for  filUAg  those  vacancies  in  some  other  manner. 

Probably  in  those  offices  which  were  elective,  and  in  which 
the  term  of  office  was  more  than  one  year,  the  Legislature  may 
have  intended  to  provide  that  at  the  next  general  election  after 
any  vacancy  occurred,  an  election  should  be  held  to  select  an 
officer  to  fill  the  unexpired  term.  But  whatever  may  have 
been  their  intention,  they  have  failed  to  carry  it  into  eflTect, 
No  law  was  passed  to  authorize  an  election  by  the  people  to 
fill  a  vacancy,  or  to  elect  for  a  firactional  term. 

The  question  then  resolves  itself  into  this :  Can  the  people, 
by  virtue  of  any  inherent  right  in  themselves,  when  assembled 
at  a  general  election,  elect  an  officer  for  a  fractional  term  when 
the  statute  law  authorizes  them  to  elect  for  the  fall  term,  but 
is  silent  in  regard  to  the  election  of  such  officer  for  a  frao- 
tionalterm} 
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We  can  imagine  that  a  people  without  written  laws  might 
have  a  natural  right  to  assemble  togetiier,  and  in  a  general 
meeting  of  all  classes,  adopt  laws,  elect  officers,  and  perform 
governmental  functions. 

But  when  a  people  live  under  a  Government  which  is  regn* 
lated  by  written  law,  in  which  the  powers,  duties  and  respon- 
sibilities of  the  different  officers  of  the  Government  and  of  the 
body  of  the  people  are  clearly  defined,  and  in  which  th«  law 
attempts  to  point  out  how  and  when  citizens  may  exercise  the 
elective  franchise,  and  for  what  officers  they  may  vote,  we  can- 
not conceive  of  a  case  in  which  the  people  could  be  entitled  to 
vote  for  any  officer  without  some  provision  of  law,  either  express 
or  clearly  implied,  authorizing  such  vote  to  be  cast,  Acssord- 
ing  to  our  understanding  of  the  theory  of  our  Government,  all 
legislative  power,  whether  in  a  State  or  Territgrial  organiza- 
tion, is  vested  in  a  body  consisting  of  a  limited  number  of 
persons,  and  the  people  derive  their  power  to  elect  officers 
either  from  the  State  OoAstitution,  the  Organic  Act  (which  in 
a  Territory,  to  some  extent,  stands  in  the  place  of  a  Constitu- 
tion), or  the  statutory  enactments  of  a  State  or  Territorial 
Legislature. 

If  that  be  the  case,  then  it  is  impossible  for  a  people  living 
under  a  regularly  oiganized  Territorial  Government,  to  vote 
for  and  elect  any  officer  without  some  statutory  provision  for 
so  doing.  It  is  not  pretended  that  there  is  any  e2[press  statu- 
tory provision  for  electing  a  Prosecuting  Attoriiey  to  fill  the 
unexpired  term. 

But  appellant  contends  that  power  is  given  by  implication. 
As  before  stated,  the  inference  we  draw  from  the  language  in 
section  46,  page  808,  Statutes  of  1861,  is  not  that  the  Legisla- 
ture thereby  gave,  even  by  implication,  any  power  to  the  people 
to  fill  vacancies  or  supply  imexpired  terms,  but  rather  intima- 
ted an  intention  to  do  so  at  some  future  time — ^an  intention 
which  they  failed  to  carry  out. 

The  proposition  that  the  power  conferred  on  the  people  to 
elect  for  a  fiill  term  carries  with  it,  by  implication,  the  power 
to  fill  the  office  by  election  for  an  unexpired  term,  we  consider 
untenable.  There  is  no  case  cited  where  the  people  have  ever 
attempted  to  claim  or  exercise  such  a  right    Many  cases  havio 


Digitized  by 


Google 


80  SUPEEME  COUET  OF  NEVADA,  1865. 

Sawyer  «.  Hajdon. 

arisen  where  the  voters  have  claimed  and  attempted  to  exercise 
such  aright  under  the  express  provisions  of  State  Constitutions, 
when  the  statute  law  had  failed  to  provide  for  carrying  the 
constitutional  provisions  into  effect,  or  when  the  Executive  had 
failed  to  issue  the  proper  proclamation. 

There  has  been  great  conflict  of  opinion  among  Judges  as  to 
what  were  the  powers  of  the  people  at  a  general  election  under 
such  circumstances,  some  holding  that  merely  by  force  of  the  . 
general  provisions  of  the  Constitution  the  electors  might  exer- 
cise their  right  to  elect  their  own  oflScers,  and  that  they  could 
not  be  deprived  of  their  constitutional  rights  in  this  respect  by 
the  failure  of  tibe  Legislative  or  Executive  departments  of  the 
Government  to  do  their  duty.  Other  Judges  have  again  held 
that  this  elective  franchise,  although  guaranteed  in  general 
terms  by  the  Constitution,  could  be  exercised  only  by  virtue  of 
special  legislative  enactment,  describing  time,  place,  manner 
and  all  the  formalities  of  the  election,  and  under  some  circum- 
stances that  such  election  must  also  be  preceded  by  aU  proper 
notices  and  proclamations. 

But  we  think  no  Court  or  Judge  has  gone  so  far  as  to  hold 
that  the  people  might  hold  an  election  or  vote  for  any  particu- 
lar officer  at  a  general  election,  unless  special  provision  was 
made  for  electing  such  officer  for  the  particular  term  to  which 
he  was  seeking  to  be  elected,  either  in  the  Constitution  or  some 
statutory  enactment.  For  an  able  and  lucid  argument  on  these 
points  we  would  refer  to  the  opinion  of  Mr.  Justice  Baldwin 
in  the  case  of  McKv/ne  v.  John  JB.  WeUer^  11  Cal.  Eep.,  p.  49. 

An.  opinion  of  Justice  Murray,  in  rendering  the  decision  of 
the  Supreme  Court  of  the  State  of  California  in  the  case  of  The 
People  V.  Fitch^  1  Cal.  Rep.,  p.  586,  is  relied  on  with  great 
confidence  by  coimsel  for  appellant.  In  that  decision  this  Ian-  ^ 
guage  is  used :  "  The  power  to  appoint  to  an  office,  carries  by 
implication  the  power  to  fill  a  vacancy  in  such,  and  all  neces- 
sary authority  to  carry  out  the  original  power  and  prevent  its 
becoming  inoperative."  The  language  of  Mr.  Justice  Murray 
had  reference  to  the  powers  of  a  legislative  body,  and  not  to 
the  body  of  the  people. 

We  apprehend  that  the  rule,  as  applied  to  the  two  bodies, 
might  be  very  different.    When  power  is  given  to  a  legislative 
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bodj  to  elect  or  appoint  an  officer^  that  Is  all  that  is  neces> 
sary. 

From  the  very  nature  of  such  bodies,  they  may  themselves 
fix  the  time,  place  and  manner  of  election. 

They  may  arrange  all  the  details  for  carrying  the  power  into 
effect.  It  may  well  be  held  that  conferring  on  such  a  body  the 
right  to  appoint  to  such  an  office  gives  by  implication  the  right 
to  appoint  as  often  as  there  is  a  vacancy  either  by  expiration  of 
term,  death  or  resignation. 

But  when  the  people  are  authorized  to  elect  to  an  office, 
something  more  must  be  done.  They  not  having' the  means  of 
fixing  the  time,  place  and  manner  of  exercising  the  elective 
franchise,  the  law  must  fix  it  for  them,  either  expressly  or  by 
implication.  A  law  which  ^thorizes  the  people  to  vote  at  a 
general  election  in  the  year  1863,  for  an  officer  to  hold  office 
for  two  years,  cannot  be  said  even  by  implication  to  authorize 
the  people  at  the  general  election  in  1864  to  vote  fof  a  person 
to  fill  the  same  office  for  the  unexpired  term  of  the  first  incum- 
bent who  has  died,  resigned  or  been  removed,  unless  it  contain 
some  expression  indicating  that  such  was  the  intention  of  the 
L^islature.  There  can  be  no  doubt  that  the  Legislature  might 
confer  upon  electors  the  power  to  vote  for  an  offi(»er  to  fill  a 
whole  or  fractional  term  without  using  language  the  most  direct 
and  positive  in  its  terms.  But  it  must  be  language  which, 
when  properly  interpreted,  shows  it  to  have. been  the  intention 
of  the  Legislature  to  confer  such  powers.  In  tliis  case,  had  the 
law  of  1862,  after  providing  for  the  election  of  Prosecuting 
Attorney  for  two  years,  gone  on  in  the  same  law  to  provide 
that  in  case  of  vacancy  the  County  Commissioners  should  fill 
that  vacancy  until  the  next  general  election,  and  no  special  pro- 
vision had  been  made  to  fill  it  for  any  period  reaching  beyond 
the  next  election,  perhaps  it  might  be  said  here  was  a  case 
where  the  Legislature  had,  by  direct  language,  conferred  upon 
the  electors  of  the  county  the  right,  at  the  general  election, 
biennially  to  elect  a  Prosecuting  Attorney,  and  had  by  impli- 
cation conferred  on  them  the  power  to  elect  for  a  fractional 
term.  It  would  be  necessary  to  put  this  construction  on  the 
Act,  or  leave  the  office  vacant. 

But  if  the  language  used  in  relation  to  the  yacancv  to  be  filled 
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by  the  County  Comtnissioners  was  tliat  such  appointees  should 
hold  until  the  vacancy  shall^be  regularly  supplied  as  provided 
by  law,  then  no  such  interpretation  could  be  put  upon  the  law. 
But  we  must  rather  infer  that  it  was  the  intention  to  pass  a  law 
in  regard  to  vacancies  in  the  office.  Such  law  might  provide 
for  a  special  election  to  be  called  to  fill  the  vacancy.  It  might 
provide  for  an  election  at  the  general  election.  It  might  pro- 
vide for  an  appointment  oy  the  Legislature,  or  for  any  other 
method  that  the  legislative  body  might  think  best. 

We  are  of  opinion  the  judgment  should  be  affirmed,  and  it 
is  so  ordered.' 


A.  S.  PAUL  ET  AL.,  Appellants,  v.  E.  J.  ARMSTEONG, 

Respondent. 

A  writ  of  Mrtiarari  is  not  inhibited  to  a  partj  agj^yed  in  all  proceedings  or  actions 

wherein  a  right  of  appeal  is  given. 
An  appeal  win  not  lie  from  a  judgment  bj  default    Per  Brosnan,  J. 
The  Probate  Court  can  onlj  trj  the  issues  that  haye  been  tried  in  the  Court  below. 
A  Coyrt  of  appellate  jurisdiction  cannot  rererse  a  judgment  produced  by  the  Tolnn- 

tarj  act  of  a  party. 
Where  a  statute  prescribes  the  mode  of  ac(iuiring  jurisdiction,  that  mode  must  be 

complied  with  or  the  proceedings  will  be  a  nullity. 
A  demand  of  possession  must  be  made  by  the  landlord  before  bringing  suit  against 

his  tenant  for  holding  over.    Such  demand  is  indispensable,  and  is  as  necessary 

to  be  made  before  suit,  as  that  the  relation  of  landlord  and  tenant  should  exist. 
Judgment  upon  confes8io&  cannot  be  entered  in  a  Justice's  Court  in  an  action  for 

forcible  entry  and  unlawful  detainer.    Per  Brosnan,  J. 
Courts  of  Justices  of  the  Peace  being  of  special  and  limited  jurisdiction,  can  take 

nothing  by  intendment  or  implication. 
Consent  of  parties  cannot  give  jurisdiction.    Per  Brosnan,  J. 
The  Probate  Court  has  the  power  to  issue  a  writ  of  rerestitution,  in  an  action  of 

forcible  entry  and  unlawful  detainer,  brought  before  it  on  certiorari. 

Appeal  from  the  Civil  Probate  Court  of  Storey  County, 
Territory  of  Nevada,  Hon.  L.  W.  Ferris,  presiding. 

The  facts  appear  in  the  opinion  of  the  Court. 

Hobinson  dk  Foster^  Attorneys  for  Appellants. 

This  is  a  proceeding  on  certiorari^  by  which  a  ease  which 
had  been  determined  b^  a  ma|B[i8trate  wae  brought  before  the 
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Civil  Probate  Court ;  the  case  was  one  begun  under  the  Act 
concerning  forcible  entry  and  detainer,  for  an  enforcement  of 
forfeiture  of  a  lease  by  a  landlord  against  his  tenant  for  breach 
of  conditions. 

The  proceeding  by  certiorari  is  not  the  proper  remedy. 
Section  403  of  the  Practice  Act,  page  384,  statutes  of  1861, 
provides  that  this  writ  of  review  can  only  be  granted  in  cases 
where  there  is  no  appeal. 

Could  an  appeal  be  taken  in  this  case  from  the  magistrate  to 
the  Civil  Probate  Court  ? 

Respondent  claims  that  there  could  not  because  the  judg- 
ment below  was  a  nullity.  In  support  of  this  ^iew,  a  case  in 
24  Wendell,  251,  is  relied  on.  That  was  a  case  in  which  was 
involved  the  conduct  of  ministerial  officers  solely,  over  a  sul^ 
ject  of  which  they  had  no  cognizance  whatever^ 

But  the  point  touching  the  action  of  ejectment  used  as  an 
illustration  by  the  Judge  who  gave  the  opinion  in  Wendell, 
has  received  an  express  determination  in  the  Courts  of  Cali- 
fornia. Gray  et  al.  v.  Schupp,  4  Cal.  185,  in  which  case  the 
Court  say :  "  The  District  Court  erred  in  taking  jurisdictiA  of 
the  case,  and  the  error  complained  of  [excess  of  jurisdiction] 
might  have  been  corrected  by  an  appeal  to  the  County  Court." 

In  Peabody  v.  PJielps^  7  Cal.  53,  an  appeal  was  sustained 
by  the  Supreme  Court  from  a  judgment  that  was  void.  To 
the  same  eiFect  are  the  following  cases  :  {Zander  v.  Coe^  Id.  230 ; 
People  V.  PeraZte,  3  Cal.  379 ;  Caulfield  v.  Jludsmi^  Id.  389 ; 
Hemamdez  v.  Simon^  Id.  464;  Pied  v.  McCormi^ik^  Id.  342»; 
2  Kernan,  593.)  There  are  a  multitude  of  cases  in  the  reports 
of  decisions  of  every  State  in  the  Union,  where  the  appellate 
Court  has  entertained  appeals  and  decided  cases  on  the  ground 
that  the  inferior  Court  had  no  jurisdiction.  Of  this  character 
was  the  celebrated  Dred  Scott  decision,  19  How.  U.  S.  R.  393. 

Wherever  any  case,  as  that  in  24.  Wend.,  a  failure  of  juris- 
diction is  spoken  of  in  the  Superior  Court  from  the  want  of 
jurisdiction  in  the  inferior  "Court,  jurisdiction  to  adjudicate  on 
the  merits  is  referred  to,  and  so  far  the  docttine  is  true. 

The  following  authorities  estal^ish  tlie  point  fully,  that  the 
remedy  by  appeal  is  a  proper  course  to  rectify  the  error  of  an 
inferior  Court^  in  rendering  judgment  by  default^  when  there 
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has  been  either  no  service  of  summons  or  a  defective  one. 
{Joyce  Y.'Joyce^  5  Cal.  449;  Burk  v.  ScrarUon^  1  Cal.  417; 
Parker  v.  Shepherd,  Id.  132;  ScKLoss  v.  WhUe,  16  Cal.  65; 
Clary  v.  Hoagland,  13  Cal.  174 ;  7  Cal.  280 ;  Stems  v.  RosSj 
1  Id.  97 ;  Logan  v.  HiOegass,  16  Id.  201.) 

The  purpose  for  which  the  above  authorities  are  cited  is  to 
show  that  whenever  a  tribunal  has  jurisdiction  of  the  subject 
matter,  but  has  not  become  possessed  of  jurisdiction  of  the 
person  for  want  of  due  service,  an  appeal  will  lie  from  the 
judgment  rendered  by  the  Court  below.  But  admitting  1;hat 
the  writ  of  certiorari  is  the  proper  mode  of  reviewing  a  judg- 
ment where  an  inferior  Court  has  not  jurisdiction  of  the  person, 
the  next  inquiry  is,  what  is  to  be  tried  under  this  writ  ? 
.  The  409th  section  of  the  Practice  Act,  page  385,  declares 
that  "  the  review  upon  this  writ  shall  not  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  Board  or  offi- 
cer, had  regularly  pursued  the  authority  of  such  tribunal. 
Board  or  officer." 

The  inquiry  is  limited,  then,  entirely  to  the  determination  of 
tlie  question  of  jurisdiction  of  the  inferior  Court,  and  in  this 
case  (inasmuch  as  it  is  conceded  by  both  parties  that  the  Justice 
has  jurisdiction  of  the  subject  matter),  whether  by  the  proceed- 
ings he  had  obtained  jurisdiction  of  the  person  so  as  to  make 
the  judgment  binding  on  Armstrong. 

Armstrong  constituted  and  appointed  Foster  his  attorney  to 
appear  and  confess  judgment  for  him  and  in  his  name,  waiving, 
in  the  same  instrument,  all  summons  and  notice,  and  declaring 
that  the  acts  of  Foster  in  the  premises  shall  be  as  binding  as 
if  made  by  Armstrong.  Mr.  Foster  did  appear  and  confess 
judgment,  waiving  summons  and  notice. 

It  is  contended  by  respondent  tliat  the  magistrate  had  no 
jurisdiction  in  the  case  because  the  Act  under  which  the  pro- 
ceeding took  place  is  a  criminal  statute,  and  that  no  consent 
of  Armstrong,  even  if  given  in  person,  and  no  express  waiver 
by  him,  could  stand  as  a  substitute  Ibr  a  strict  compliance  with 
the  letter  and  provisions  of  the  law.  In  answer  to  this  we 
assert  that  whatever  may  be  the  law  concerning  a  forcible 
entry  or  a  forcible  or  unlawful  detainer  (and  we  deny  the  asser- 
tion and  its  consequences  as  touching  these)  touching  this 
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matter,  we  deny  that  the  relations  of  landlord  and  tenant,  or 
any  of  the  consequences  growing  therefrom,  are  criminal,  or 
have  ever  been  so  held. 

Consent  or  waiver  of  summons  gives  jurisdiction  over  the 
person,  though  it  cannot  give  jurisdiction  over  the  subject 
matter.  {McLeran  v.  ScJut/rtzeriy  5  Cal.  70 ;  Smith  v.  Carter^ 
7  Id.  587.) 

It  is  likewise  a  rule  equally  universal,  we  apprehend,  that 
an  appearance  by  attorney  is  equally  effectual,  both  by  the 
common  law  and  the  express  provisions  of  statute.  (2  Cal.  281 ; 
Holmes  v.  Rodgers,  13  Cal.  201.) 

Justices'  Courts  shall  have  jurisdiction  of  an  action  upon  the 
voluntary  appearance  of  the  parties  without  summons.  (Prac- 
tice Act,  sees.  479,  395  and  480.)  It  is,  however,  claimed  that 
similar  provisions  are  not  embraced  in  the  chapter  of  the  same 
Act  which  treats  specially  of  tlie  proceedings  by  which  this 
case  was  considered.  The  answer  to  this  is  found  in  the  deci- 
sion of  the  Supreme  Court  of  California  (9  Cal.  572),  where  it 
is  held  that  the  true  construction  of  the  Act  is  that  the  case 
must  be  governed  by  the  provisions  of  the  Act  so  far  as  they 
.  go,  and  as  to  other  matters  not  embraced  l)y  the  words  of  the 
Act,  general  rules  governing  the  proceedings  in  these  Courts 
will  apply.  The  Probate  Court  gave  a  writ  of  re-restitution, 
for  which  no  provision  is  made  in  the  statute,  and  when  the 
statute,  by  its  special  provisions,  seems  wholly  to  prohibit  it. 
For  the  statute  says  that  if  the  writ  of  restitution  is  not  wholly 
executed  when  an  appeal  is  taken,  the  parties  in  possession 
shall  so  continue  until  the  appeal  shall  be  determined.  (Sec. 
656,  p.  426.) 

Again,  to  show  how  wholly  untenable  the  position  occupied  . 
by  respondent  is,  that  a  party  cannot  consent  to  waive  any  of 
the  proceedings  under  tjie  Act  of  forcible  entry  and  detainer, 
the  English  decisions  show  that  a  party  can  waive,  and  fre- 
quently does  waive  the  entire  protection  wliich  that  statute 
gives  him,  by  contract,  as  was  done  in  this  case.  (See  Taylor's 
Landlord  and  Tenant,  p.  353,  sec.  532 ;  2  Piatt  on  Leases,  pp. 
345-6-7.) 

Perley  and  DeLong  for  Respondents. 
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In  forcible  entry  cases  an  appeal  is  taken  in  the  same  man- 
ner as  from  a  District  Court  to  the  Supreme  Court.  (Acts  of 
1864,  p.  61).) 

An  appeal  can  only  be  sustained  upon  an  agreed  or  settled 
statement,  or  upon  a  bill  of  exceptions. 

Here,  although  there  is  a  paper  in  the  transcript  purporting 
to  be  a  statement,  it  is  neither  signed  or  settled  by  the  Judge, 
neither  is  it  agreed  to  by  the  parties.  It  is  in  fact  no  statement 
at  all,  and  the  Court  cannot  notice  it  for  any  purpose  whatever. 
If  this  is  stricken  out  there  is  no  exception  to  the  judgment  or 
ruling  of  the  C\>urt,  and  the  appeal  is  bound  to  be  dismissed. 
{Lyiid  V.  Twist,  3  Cal.  89 ;  Boyle  v.  Sewell,  12  Cal.  425 ;  Faige 
V.  O'Neil,  12  Cal.  492;  Vennent  v.  \shaw,  4  Cal.  215;  HarUy 
V.  Yomig,  4  Cal.  284.) 

An  appellate  Court  will  not  review  the  rulings  of  the  Court 
below  unless  presented  in  proper  form  in  a  statement  or  bill  of 
exceptions.  (Ountery.  Gary^  1  Cal.  464;  Pierce  v.  Mintv/i^i^ 
1  Cal.  471 ;  WiUonw  Barry,  2  Cal.  56  ;  Moore  v.  Seinple,  11 
Cal.  361.) 

The  Supreme  Court  cannot  receive  evidence  otherwise  than 
through  the  statement  on  the  record.  (  Visher  v.  Wehster^  13 
Cal.  60.) 

The  judgment  of  the  civil  Probate  Court  upon  the  writ  of 
certiorari  ought  to  be  affirmed  for  the  following  reasons : 

Jf'irst — The  Court  had  power  to  issue  the  \vrit.  (Prac.  Act, 
sec.  403.)     Also  to  render  the  judgment.    (Prac.  Act,  410.) 

Seoond — If  the  judgment  was  properly  rendered,  it  had  power 
to  award  or  issue  the  writ  of  restitution.  No  special  statutory 
authority  was  necessary  for  this  purpose.  Wherever  a  Court 
sets  aside  or  quashes  an  inquisition  of  forcible  entry  and 
detainer,  and  prior  to  doing  this  restitution  had  been  had, 
re-restitution  is  awarded  as  a  matter  of  course.  (10  John.  Rep. 
307 ;  2  Caine's  Eep.  98  ;  3  Pick.  32 ;  4  Bac.  Ab.  334 ;  1  Caine's 
Rep.  124 ;  Kennedy  v.  Ilainer,  19  Cal.  374.) 

But  the  Probate  Court  has  express  authority  to  issue  all  other 
writs  and  process  necessary  to  the  complete  exercise  of  the 
powers  conferred  upon  it  by  law.    (Prac.  Act,  sec.  608.) 

Power  is  conferred  upon  it  by  law,  by  this  section,  not  only 
to  issue  the  writ  of  certiorari^  but  all  other  writs  necessary,  etc. 
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If  it  has  power  to  vacate  the  judgment,  it  must  Iiave  power 
to  make  that  judgment  effectual.  Hence  the  necessity  of  a 
writ  of  re-restitution,  otherwise  its  decree  or  judgment  would 
be  powerless.  The  authorities  are  clear  and  uniform,  and  tliey 
have  not  been  attacked  or  questioned  by  opposing  counsel. 

Third — The  whole  proceeding  before  Mr.  Justice  Atwill 
was  a  clear  usurpation  of  authority.  He  never  did  acquire 
jurisdiction  over  the  person,  and  he  had  no  jurisdiction  by  law 
over  the  subject  matter  of  the  action.  His  judgment  and  writ 
of  restitution  were  coram  nwi  judlce^  and  void  upon  sundry 
grounds. 

1st.  No  suit  was  ever  commenced.  A  summons  was  neces- 
sary to  the  conmiencement  of  any  action  in  a  Justice's  Court. 
This  requisite  could  not  be  avoided  except  by  the  vohmtaiy 
appearance  of  a  party.    (Prac."  Act,  sec.  480.)    No  appearance 

bv  an  attoraev  is  sufficient  to  obviate  the  necessitv  of  a  sum- 

•,  «/  • 

mons,  even  in  an  ordinary  action  of  debt. 

2d.  In  cases  of  forcible  entry  or  forcible  or  unlawful  detainer 
a  smumons  is  absolutely  indispensable.  (Prac.  Act,  sec.  64.) 
It  must  not  only  be  isssued  but  it  must  he  served.  It  cannot 
be  made  returnable  in  less  than  ten  days.  Service  must  be 
made  by  delivering  a  certiiied  cojiy  to  the  defendant,  two  days 
l)efore  the  return  day,  and  the  return  must  be  special.  (Sec. 
643.)    Xone  of  these  requisites  were  comjJied  witli. 

3d.  The  Justice  was  required  by  law  to  hear,  try,  and 
determine  the  case.  (Sec.  643.)  This  he  failed  to  do.  There 
was  no  hearing  and  no  trial. 

4th.  Xo  writ  of  restitution  could  be*  issued  until  after 
the  defendant  was  foimd  guilty.  That  was  a  necessary  part 
of  the  judgment.  It  applies  to  all  cases  under  the  Act  as  well 
to  cases  of  forcible  or  unlawful  detainer  as  of  forcible  entry. 
(Sec.  648.) 

Fourth— The  complaint  on  its  face  shows  that  the  plaintilts 
had  no  cause  of  action  whatever.  It  is  radically  defecti'\'e,  and 
is  wholly  insufficient  to  give  the  Court  jurisdiction. 

This  complaint  is  founded  solely  on  an  alleged  breach  of  a 
covenant  in  the  lease.  The  covenant  is  that  if  the  lessee  paid 
his  rent  in  legal  tender,  that  should  amount  to  a  forfeiture  of 
his  lease.     The  breach  alleged  is  not  that  he  failed  to  pay  in 
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gold,  but  that  iie  paid  in  legal  tender  notes,  commonly  called 
greenbacks. 

The  lea-;e  is  made  a  part  of  the  complaint.  It  does  not 
mention  the  word  greenbacks. 

(fuld  is  legal  tender  as  well  as  greenbacks.  The  Justice 
had  no  authority  to  allow  of  the  lease  being  altered  in  one  jot 
or  tittle  ])y  any  averment  in  pleading.  If  the  plaintiff  chose 
to  sue  upon  the  instrument  they  were  confined  to  the  four 
corners  of  it.     They  could  not  reform  it  in  a  Justice's  Court. 

The  covenant  itself  is  a  void  covenant,  and  would  not  be 
enforced  by  any  Court.     It  is  void  as  against  public  policy. 

There  was  no  law  making  any  distinction  between  gold  and 
greenbacks. 

Conditions  and  covenants  nmst  not  be  inconsistent  with 
each  other.  If  the  lessee  was  compelled  to  pay,  he  had  a 
right  to  pay  in  anything,  or  any  kind  of  money  which  the 
law  recoiirnized  as  legal  tender.  In  the  absence  of  aU  law 
making  any  distinction,  can  this  Court  legislate  upon  the  sub- 
ject and  make  a  law  for  itself  !■  It  is  not  pretended  that  there 
is  any  law  making  any  distinction  whatever. 

Again,  forfeitures  are  construed  strictly.  The  Court  will 
not  lend  its  aid  in  effecting  a  forfeiture  by  giving  a  construc- 
tion beneficial  to  the  person  seeking  to  enforce  it.  Any  man 
claiming  a  forfeiture  must  show  and  prove  it,  ai/ricti  juris. 
The  letter  of  the  contract  does  not  involve  forfeiture. 

The  breach  alleged  is  no  breach  at  all.  It  is  alleged^  not 
that  he  failed  to  ])ay  his  rent,  but  that  he  paid  it  in  greenbacks. 

Could  the  plaintiff  accept  the  payment  and  at  the  same  time 
claim  or  enforce  a  forfeiture  ? 

If  he  could  do  this,  then  the  forfeiture  is  made  to  depend 
upon  his  own  voluntary  act. 

Sixth — The  confession  of  Foster  was  wholly  illegal,  nuga- 
tory and  void.  It  was  insufficient  to  bring  the  defendant  into 
Court  or  to  make  him  amenable  to  its  process,  for  the  follow- 
ing reasons : 

1st.  Foster  must  have  acted  either  as  an  attorney  in  fact  or 
an  attorney  at  law. 

If  he  acted  as  an  attorney  in  fact,  his  action  is  a  nullity,  on 
two  grounds.    First,  he  should  have  acted  in  the  nam^  of  his 
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principal,  but  in  this  case  he  acted  in  his  own  name.  The  con- 
•fession  is  the  confession  of  Foster  and  not  of  Armstrong. 
Secondly,  his  power  to  act  at  all  as  the  attorney  in  fact  of  Arm- 
strong was  revoked  about  a  month  before  he  acted.  This 
revocation  is  in  the  hands  of  the  Court,  and  by  stipulation 
becomes  a  part  of  the  record. 

The  Court  will  not  intend  or  presume  for  him  any  other 
authority  than  the  one  he  professes  to  act  under. 

This  authority  was  revoked.     The  appellants  deny  that  it 
was  revocable,  and  the  authorities  are  the  other  way.     The 
power  to  Foster  is  a  mere  naked  power  coupled  with  no  inter-' 
est  whatever.     Ilis  interest  was  solely  in  the  execution  of  the 
power. 

See  the  following  leading  authorities  on  this  point.  {HmU 
V.  Rimmimner^  8  Wheat.  175 ;  Bergin  v.  Bennett^  1  Caine's 
Cases  in  Error,  1 ;  Mansfield  v.  Mcmsfidd^  6  Conn.  562.) 

If  Foster  acted  as  an  attorney  at  law  he  acted  without  au- 
thority.   He  was  never  employed  as  an  attorney. 

This  Court  is  now  untrammeled  by  any  antiquated  decisions 
with  regard  to  the  unauthorized  acts  of  attorneys  binding 
clients  who  have  nevQr  employed  them. 

This  Court  should  now  lay  down  the  true  rule.  This  is  a 
case  worthy  of  such  an  example. 

The  old  doctrine  rests  wholly  upon  two  or  three  anonymous 
cases  in  Salk.  and  Keble. 

Th^  doctrine  never  was  a  part  of  the  common  law,  but 
arose  probably  in  some  ancient  rule  of  Court.  It  has  been 
entirely  overthrown  of  late  years,  not  only  in  New  York  but 
in  England.  See  the  following  authorities :  {Denton  v.  Ncyyes^ 
6  John.  300  ;  Campbell  v.  Bristol,  19  Wend.  101 ;  AUm  v. 
SUme,  10  Barb.  557;  16  How.  Pr.  E.  149 ;  Doe  v.  Dams^  23 
Eng.  C.  L.  344 ;  Bailey  v.  BucJdain^  1  Excheq.  E.  1.) 

The  doctrine  now  is,  that  where  there  has  been  no  service 
of  process  the  unauthorized  appearance  of  an  attorney  does 
not  bind  a  party. 

But  if  a  party  has  been  served  with  process,  and  a  solvent 
attorney  appears  without  authority,  the  Court  will  let  the 
judgment  stand.  The  total  insolvency  of  Foster  is  changed, 
and  is  not  denied  in  any  part  of  the  record. 
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K  Foster  acted  under  the  lease  he  must  be  confined  strictly 
to  the  authority  given. 

He  was  not  authorized  to  do  any  act  except  to  appear  and  to 
confess  judgment.  He  was  not  authorized  to  waive  anything, 
but  he  did  waive  summons,  time  and  notice.  He  could  not 
make  these  waivers — there  was  no  demand  of  possession  in 
writing.  This  was  not  waived  by  anybody.  The  defendant 
most  clearly  reserved  to  himself  the  right  to  make  these  waivers 
and  he  did  not  authorize  Foster  to  make  them. 

Seventh — ^o  judgment  by  confession  could  be  entered  in  a 
case  of  forcible  detainer  by  a  Justice  of  the  Peace.  Consent 
may  do  away  error,  but  it  «annot  give  jurisdiction. 

Section  610  defines  the  jurisdiction  of  Justices.  They  have 
no  power  to  enter  any  judgment  by  confession,  except.  First, 
Upon  a  confession  by  the  defendant  himself,  in  writing. 
Secondly,  Upon  a  demand  for  money  where  the  amount  does 
not  exceed  one  hundred  dollars. 

The  defendant  himself  could  not  have  confessed  a  judgment 
in  a  case  like  this,  but  it  is  beyond  all  controversy  that  he 
could  not  authorize  Foster  to  confess  it. 

Judgment  camiot  l)e  confessed  under.the  code  in  an  action 
of  trespass.     {Boutel  v.  Owens,  2  Sandf.  654. ) 

When  the  statute  prescribes  a  mode  of  doing  a  tiling,  it 
cannot  be  done  in  any  other  manner.  Exi>resHio  unias  tat 
exdumx)  aUerhis  is  a  universal  maxim  in  the  construction  of 
statutes.  ^ 

"Where  the  statute  says  that  a  judgment  may  be  entered  upon 
confession  of  a  defendant,  it  excludes  a  confession  bv  an  attor- 
ney.  Where  it  says  it  shall  be  for  a  sum  not  exceeding  one 
hundred  dollars,  that  means  upon  a  debt  and  not  upon  a  tres- 
pass.    These  principles  of  construction  are  obvious. 

Justices'  Courts  are  Courts  of  limited  and  inferior  jurisdic- 
tion. They  must  show  authority  for  every  act.  Jurisdiction 
must  clearly  appear  upon  the  face  of  their  proceedings  or  their 
judgments  are  nullities.  There  is  no  presumption  or  intend- 
ment of  law  in  their  favor.  Wliere  the  statute  prescribes  a 
mode  of  doing  a  thing  it  cannot  be  done  in  any  other  manner. 
{Swcm  v.  Marsh,  12  Oal.  284 ;  Jones  v.  Heed,  2  John.  Cases, 
20 ;  Beryamin  v.  Benjamin^  1  Seld.  385 ;  Cqffm  v.  Tracy,  3 


Digitized  by 


Google 


SUPREME  COURT  OF  IfEVADA,  1865.         91 

Pftnl  d  al.  9.  Armstrong. 


Caine's  R  129 ;  3  Comstock,  12 ;  5  Selden,  35 ;  3  Abbott's 
Dig.,  p.  563,' arts.  29,  35,  37  and  40.) 

^  Gonlessing  a  judgment  in  a  Justice's  Court  cannot  give  the 
Court  jurisdiction.     (3  Caine's  R.  129 ;  1  John.  Cases,  20.) 

In  forcible  entry  cases,  the  Court  has  no  power  to  try  except 
in  the  precise  mode  pointed  out  by  the  statute.  The  statute 
itself  being  in  derogation  of  the  common  law  must  be  construed 
strictly.     (Benjamin  v.  Benjamin^  1  Seld.  385.) 

It  was  held  in  this  case  that  a  jury  trial  could  not  be  waived 
by  consent,  in  a  forcible  entry  case,  notwithstanding  the  statute 
provided  for  waiver  of  jury  trials  generally. 

In  Bloom  v.  Burdick^  1  Hill,  141,  the  Court  say :  "  That 
a  statute  authority  by  which  a  man  may  be  deprived  of  his 
estate  must  be  strictly  pursued,  and  that  the  want  of  jurisdic- 
tion rendered  all  judgments  void.  (3  Abb.  Dig.,  pp.  562  and 
563,  Arts.  3,  4,  5,  6,  14,  22,  23,  29,  35,  36,  39,  40 ;  3  Abb. 
Dig.,  p.  629,  Arts.  741,  742,  743,  747.) 

I  now  propose  to  consider  some  of  the  objections  urged  by 
counsel  to  the  judgment  of  the  Couft  below  : 

1st.  That  no  summons  was  necessary  to  be  issued  in  the  first 
instance,  and  that  voluntary  appearance  and  pleadmg  is  equal 
to  issuance  and  service  of  a  summons. 

This  argument  is  founded  on  sec.  480,  Prac.  Act.  But  the 
section  has  no  application  to  this  case. 

Wherever  that  part  of  the  statute  concerning  forcible  entry 
or  detainer  is  clear  and  expUcit,  its  provisions  must  govern. 
Wherever  it  is  silent,  the  general  provisions  of  the  statute  con- 
cerning practice  and  proceedings  in  Justices'  Courts  would 
apply. 

I  contend,  further,  that  even  under  section  480,  no  appear- 
ance by  attorney  could  waive  summons.  It  could  only  be 
done  by  the  voluntary  appearance  and  pleading  of  a  party. 
Justices  must  strictly  follow  the  authority  given. 

2d.  That  there  has*been  this  voluntary  appearance  and  plead- 
ing of  the  party.  This  assumes  the  point  in  controversy. 
Foster  was  not  a  party,  or  the  attomey-at-law  of  the  party. 
There  is  no  shadow  of  foundation  in  the  statute  for  saying 
that  such  an  appearance  could  waive  issuance  of  summons  or 
personal  service  therof. 
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8d.  It  is  contended  that  all  the  antecedent  formalities  of  the 
statute  before  the  Court  could  acquire  jurisdiction  were 
waived. 

To  this  I  reply,  that  they  could  not  be  waived.  No  waiver 
can  give  a  Court  jurisdiction. 

Counsel  admits  that  a  complaint  in  writing  could  not  be 
waived.  This  is  giving  up  the  whole  point,  for  that  is  no  more 
imperative  than  any  of  the  other  parts  of  the  Act. 

He  was  driven  to  this  upon  a  question  by  the  Court :  Why 
the  Justice  could  not  have  entered  judgment  upon  that  con- 
fession without  a  complaint? 

Why  he  could  not  as  well  dispense  with  that  as  all  the  other 
preliminaries  ? 

4th.  It  is  contended  that  Armstrong  himself  agreed  to  waive 
all  these  formalities  in  the  lease.  If  this  were  true  it  would 
not  aid  appellants'  case. 

They  never  served  Armstrong  with  process.  He  had  no 
day  in  Court.  He  should  have  had  opportunity  to  show  that 
he  had  not  violated  his  lease.  That  the  contingency  had  never 
ai  rived  upon  which  his  waivers  were  to  attach.  Can  it  be 
contended  that  Paul  and  Bateman  were  to  be  exclusive  judges' 
as  to  when  a  forfeiture  had  accrued  ?  Was  the  mere  fact  that 
they  chose  to  commence  an  action  to  be  plenary  and  indis- 
putable, evidence  that  a  breach  of  covenant  had  arisen  ? 

If  this  were  so,  then  if  Armstong  had  paid  every  dollar  in 
gold,  they  might  .just  as  easily  have  done  in  that  case  what 
they  have  done  in  this.  They  could  not  be  the  sole  judges  in 
their  own  case. 

A  party  may  take  an  appeal  where  he  has  expressly  stipu- 
lated not  to  do  so.  {Mkddrow  v.  Norris^  2  Cal. ;  Dudley  v. 
MayJiew^  3  Comstock,  12;  3  Caine's  E.  129.) 

The  case  of  Beach  v.  Nixon^  5  Seld.  37,  is  an  important 
authority  in  this  branch  of  the  case.  It  shows  clearly  that 
such  waivers,  or  stipulations  in  leases,  give  no  authority  to  Jus- 
tices in  summary  proceedings  of  this  character. 

5th.  It  is  argued  that  no  certvorari  would  lie  in  this  case,  on 
two  grounds:  First,  because  an  appeal  would  lie;  Second, 
because  an  appeal  had  actually  been  perfected. 

Neither  of  these  grounds  is  tenable.    If  the  judgment  was 
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void  no  appeal  Kes,  and  a  writ  of  certiorari  was  the  appropri- 
ate remedy.    (24  Wend.  251.) 

Want  of  jurisdiction  in  the  Court  below  would  be  equally  a 
want  of  it  in  the  appellate  Court.  (24  Wend.  251 ;  see  au- 
thorities cited  in  this  case.) 

But  no  appeal  could  be  effectual  in  this  case,  for  the  trial 
would  be  de  novo,  and  there  being  no  issues  of  fact  joined 
below,  there  would  be  nothing  to  try. 

A  party  cannot  appeal  from  a  judgment  wljich  he  himself 
has  confessed.  He  must  have  raised  the  issues  of  fact  in  the 
Court  below.     (10  Cal.  19,  20 ;  11  Cal.  328.) 

But  if  Armstrong  could  have  taken  an  appeal,  it  was  not 
prosecuted  but  abandoned,  and  dismissed  before  the  writ  of 
certiorari  was  issued.  The  Justice's  docket  shows  this.  The 
only  possible  remedy  which  was  allowed  to  Armstrong  was  to 
apply  for  a  new  trial  in  the  Justice's  Court. 

This  he  did,  but  the  plaintiff  ousted  the  Justice  from  pro- 
ceeding further  upon  their  writ  of  certiorari. 

This  left  him  no  alternative  but  to  prosecute  Jiis  writ  of 
certiorarij  and  have  the  whole  proceedings  declared  null  and 
void. 

Opinion  by  BbobnaIt,  J. 

On  the  25th  day  of  March,  1864,  Paul  and  Bateman,  the 
appellants,  demised  the  International  Hotel  in  Virginia 'City 
to  the  respondent  Armstrong  for  one  year,  at  the  yearly  rent 
of  $14,400,  payable  monthly  in  United  States  gold  or  silver  coin, 
at  tlie  rate  of  $1,200  per  month  in  advance.  The  lease  contains 
conditions  that  upon  non-payment  of  rent  as  therein  stipulated, 
"  or  if  the  rent  be  paid  in  legal  tender  on  the  part  of  the 
lessee,"  the  lessors  should  have  the  right  to  re-enter,  etc.  The 
lessee  also  agrees  to  waive  all  demand  in  writing,  or  demand 
of  any  kind,  for  rent,  when  the  same  may  become  due ;  and 
waive  all  notice  to  quit  or  pay  said  rent.  It  is  further  cove- 
nanted on  the  part  of  the  lessee,  that  should  the  lessors  "  deem 
it  necessary  to  commence  legal  proceedings  to  obtain  possession 
for  any  ground  of  forfeiture  upon  which  the  right  of  recovery 
might  depend,"  in  such  cade  the  lessee  ^^  waives  all  summons 
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and  notices,  and  authorizes  the  law  firm  of  Robinson  &  Foster, 
or  either  of  them,  to  enter  the  appearance  and  to  confess  judg- 
ment therefor."  The  lessee  did  not  pay  the  rent  for  the  month 
of  July  in  gold  or  silver,  but  did  pay  it  in  legal  tender  notes. 
For  this  breach  a  right  of  re-entry  is  claimed. 

On  the  26th  day  of  August,  1864,  the  appellants  instituted 
suit  before  Atwill,  Justice  of  the  Peace,  and  filed  a  complaint 
under  the  forcible  entry  and  unlawftd  detainer  Act,  to  recover 
possession  of  the  demised  premises.  The  complaint  contains 
no  averment  of  a  demand  of  rent  or  possession  before  suit, 
but  refers  to  the  lease  as  part  thereof.  The  breach,  as  alleged, 
is  "  that  the  defendant  did  not  on  the  25th  day  of  July,  1864, 
pay  to  the  plaintifis  the  sum  of  $1,200  in  United  States  gold 
or  silver  coin  for  one  month's  rent.  But  on  the  contrary,  he 
did  on  that  day  pay  the  amount  of  rent  then  due  in  United 
States  legal  tender  notes." 

On  the  day  the  complaint  was  filed,  J.  C.  Foster  filed  in  the 
Justice's  Court  a  writing  entitled  in  the  action,  and  signed  by 
him  as  attorney  for  defendant.    It  is  in  the  following  words : 

"  Now  comes  J.  C.  Foster,  one  of  the  firm  of  Robinson  & 
Foster,  attorney  for  defendant,  E.  J.  Armstrong,  and  hereby 
enters  the  appearance  of  the  defendant,  waiving  summons, 
notice  and  time,  and  consents  that  judgment  may  be  entered 
for  said  plain tiflTs,  according  to  the  prayer  in  said  complaint 
against  said  defendant,  as  fully  empowered  by  said  lease,  a 
copy  of  which  is  attached  to  said  complaint." 

On  the  same  day  judgment  was  given  against  the  defendant 
for  restitution  of  the  premises  and  costs  of  suit,  based  upon 
Foster's  confession.  A  writ  of  restitution  was  issued  thereon, 
and  Armstrong  was  forthwith  dispossessed.  The  defendant  had 
no  notice  whatever  of  the  pendency  of  the  action  until  he  was 
so  dispossessed  under  the  "WTit. 

On  the  2d  day  of  September,  the  defendant  gave  notice  of 
an  appeal  to  the  Probate  Court,  and  filed  an  undertaking ;  but 
afterwards,  on  the  same  day,  withdrew  the  appeal  and  all  pro- 
ceedings to  perfect  the  same,  and  gave  notice  of  a  motion  for  a 
new  trial  before  the  Justice,  founded  upon  aflidavits.  On  the 
5th  day  of  September,  the  coimsel  qf  Paul  &  Bateman  moved 
to  liave  this  motion  dismissed  on  the  ground  that  the  Justice 
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had  lost  jurisdiction  because  of  the  appeal.  The  motion  was 
denied.  Afterwards  the  motion  for  a  new  trial  was  partially 
argued,  and  further  argument  continued  until  the  8th  day  of 
September,  at  which  time  a  writ  of  certiorari ^  allowed  by  the 
Probate  Judge,  was  served  upon  the  Justice,  on  the  part  of 
the  jilaintiiis.  Before  return  was  made  to  this  writ,  the  defend- 
ant also  obtained  a  certioraH  on  his  part,  which  was  also 
served  on  the  Justice  and  return  made  by  him  to  the  Probate 
Court.  After  a  hearing  the  Court  reversed  tlie  judgment  of 
the  Justice  and  all  subsequent  proceedings,  adjudged  them  to 
be  void,  and  ordered  a  writ  of  re-restitution  to  reinstate  the 
defendant  in  the  possession.  This  appeal  is  from  that  judg- 
ment. 

The  counsel  for  appellants  insists  that  the  respondent's  only 
remedy  M'as  an  appeal  from  the  judgment  of  the  Justice  to  the 
Probate  Court ;  and  in  support  of  this  view  reference  is  made 
to  the  statute.     (Laws  of  1861,  p.  384,  sec.  403.) 

The  argument,  as  I  understand,  goes  to  the  extent  that  a 
r^rttorarl  is  absolutely  inhibited  to  a  party  aggrieved  in  all 
|>rtK-eedings  or  actions  wlierein  aright  of  appeal  is  given.  If 
thi8  be  a  sound  construction  of  the  statute,  the  judgment  of  the 
Pro])ate  Court  in  this  case  should  be  reversed.  I  do  not,  how- 
ever, fio  understand  tlie  law.  Such  a  construction  would  often 
defeat  the  ends  of  justice. 

The  statute  is  remedial ;  designed  to  confine  inferior  tribu- 
nals and  officers  witliin  the  prescribed  limits  of  their  powera, 
and  to  correct,  in  a  speedy  and  economical  manner,  any  abuse 
of  them  that  may  prejudice  others.  It  should  receive  such  a 
fair  and  reasonable  interpretation  as  will  best  secure  these 
o]>jects. 

The  writ  of  certiorari  is  declared  to  be  "  proper  in  all  cases 
where  an  inferior  tribunal  exercising  judicial  functions  has 
exceeded  its  jurisdiction,  and  there  is  no  appeal  or  other  plain, 
ppeedy  and  adequate  remedy."  Like  the  other  remedy  refer- 
red to  in  the  statute,  the  appeal  also  must  be  adequate  to  the 
relief  sought.  Such  a  construction  does  no  violence  to  the 
language  or  spirit  of  this  section. 

An  appeal  through  the  means  of  which  errors,  though  mani- 
feet,  cannot  be  corrected,  would  be  a  uselesa  ceremony.    The 
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law  does  not  require  .vain  things  to  be  done ;  it  does  not  limit 
a  suitor  to  a  process  that  is  fruitless  when  it  furnishes  one  that 
may  prove  available.  But  in  this  case  an  appeal  to  the  Pro- 
bate Court  would  not  only  be  ineflfectual,  but  would  not  lie,  in 
my  opinign. 

The  judgment  of  the  Justice  was  in  effect  a  judgment  by 
default.  Such  judgment  is  not  appealable.  (20  John.  Rep. 
282 ;  17  Id.,  469  ;  8  Wend.  219.) 

A  Court  of  appellate  jurisdiction  cannot  reverse  a  judg- 
ment produced  by  the  voluntary  act  of  a  party.  (18  Wend. 
169 ;  5  Denio,  385.)  The  Probate  Court  can  only  try  the 
issues  that  have  been  tried  in  the  Court  below.  (10  Cal.  19  ; 
llCal.  328;  6  Cal.  666.) 

In  this  cause  there  was  no  answer,  no  issue,  either  of  law  or 
fact — of  course  there  could  be  no  trial  in  the  Probate  Court. 
The  statute  says  that,  upon  an  appeal,  the  case  shall  be  tried 
de  novo  in  the  appellate  Court.  That  is,  as  I  understand  it, 
in  the  same  manner,  with  the  same  effect,  and  upon  the  issues 
tried  in  the  Court  below. 

The  Court  say  in  10  Cal.  Reports,  p.  19 :  "  The  issue  must 
be  made  in  the  Court  of  original  jurisdiction.  The  County 
Court  can  only  re-try  the  issue  tried  in  the  Court  below."  To 
the  same  effect  is  the  case  of  Adams  v.  Oakes^  20  Johns.  282, 
supra. 

The  case  before  the  Court  is  much  stronger  than  any  one  of 
those  cited* 

If,  as  contended  for  by  the  appellants'  counsel,  the  confes- 
sion by  Foster  is  a  confession  of  Armstrong  himself,  and  there- 
fore good,  most  clearly  Armstrong  is  thereby  concluded.  I 
am  therefore  satisfied  that,  upon  principle  as  weU  as  authority, 
the  writ  of  certiorai^i  was  appropriate  and  legally  issued.  It 
remains,  then,  to  be  ascertained  whether  the  judgment  of  the 
Justice  is  valid. 

Counsel  remind  us  that  the  examination  of  this  question, 
"shall  not  be  extended  further  than  to  determine  whether 
the  inferior  tribunal  has  regularly  pursued  its  authority,"  or 
(let  me  add),  has  had  any  authority. 

It  is  said  that  this  is  a  proceeding  under  section  651  of  the 
Practice  Act  (Laws  of  1861,  p.  424),  not  partaking  of  the  qvMi 
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criminal  character  of  the  preceding  sections  of  the  statute, 
and  consequently  should  not  be  construed  as  rigorously  as  a 
case  wherein  force  constitutes  the  ffravamen  of  the  action.  I 
agree  with  counsel  as  to  the  statement  of  fact,  but  not  in  his 
conclusion. 

In  a  similar  case  in  New  York,  on  certiorari,  the  Court  say : 
"  This  being  a  summarv'  proceeding  in  derogation  of  the  com- 
mon  law,  the  statute  should  be  strictly  pursued ;  and  that 
must  appear  affirmatively  on  the  return.  Summary  proceed- 
ings are  in  general  open  to  objections  for  technical  omissions, 
imperfections  or  defects  in  the  retnm,  and  proceedings  under 
the  Loffidlord  and  Tenant  Act  are  not  a/n  excqption.^'^  {Far- 
rington  v.  Morgan^  20  Wend.  208,  209.)  Where  a  statute  pre- 
scribes the  mode  of  acquiring  jurisdiction,  that  mode  must  be 
complied  with  or  the  proceedings  will  be  a  nullity. 

In  every  form  in  which  the  question  has  arisen,  it  has  been 
held  that  a  statute  authority  by  which  a  man  may  be  deprived 
of  his  property  or  estate  must  be  strictly  pursued.  Again,  it 
is  said  that  the  Justice  has  jurisdiction  of  the  subject  by  law, 
and  that  by  the  terras  of  the  lease,  and  the  confession,  he 
acquired  jurisdiction  of  the  person  of  the  defendant ;  and  that, 
in  such  case,  intendment^  may  be  indulged  to  support  the 
judgment  of  a  Court  of  limited,  as  of  a  Court  of  general  juris- 
diction. It  is  true  that  in  actions  of  this  nature  a  Justice  has 
jurisdiction  of  the  subject,  yet  only  in  a  qualified  sense.  He 
has  power  "  to  try,  hear  and  determine"  cases  arising  under 
the  statute ;  but  that  power  is  conditional.  It  flows  from  the 
provisions  of  the  statute  that  confers  it,  upon  the  existence  of 
conditions  precedent.  For  example :  the  conventional  relation 
of  landlord  and  tenant  must  exist  as  here — so  the  tenant  must 
be  holding  over  after  the  expiration  of  the  term,  or  contrary  to 
the  covenants  of  the  lease,  etc.  In  aU  such  cases  the  lessor 
may  proceed  to  dispossess  the  lessee ;  but  he  must  take  the 
steps  pointed  out  by  the  law.  In  the  case  before  the  Court  it 
is  alleged  that  the  tenant  has  failed. to  observe  or  perform  a 
covenant  in  the  lease,  to  wit :  By  failing  to  pay  a  month's  rent 
in  gold  or  silver.  This  is  the  only  ground  of  complaint.  Ad- 
mitting a  breach  of  covenant,  the  right  to  sue  does  not  arise 
€0  instamti  upon  the  breach.    The  oovenant  is  for  the  benefit 
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of  tlie  lessor,  and  he  may  waive  it.  If  he  does  not,  what  does 
the  law  iirst  require  to  be  done.  A  demand  in  writing  must 
be  made  upon  the  tenant  that  he  deliver  possession  of  the 
premises.  If  after  such  demand  he  refuse  to  surrender  the 
possession  for  three  days,  then,  not  before,  the  Justice  shall 
proceed  in  the  same  manner  as  in  cases  of  forcible  entry.  This 
demand  is  indispensable ;  it  is  as  necessary  to  be  made  before 
suit,  as  it  is  that  the  relation  of  landlord  and  tenant  should 
exist.  If  omitted,  the  cause  of  action  is  not  yet  ripe,  and  the 
magistrate  is  not  completely  clothed  with  autliority  ''to  hear, 
try  and  determine  it."     In  other  words,  the  subject  matter  is 

•  not  yet  hi  entte  upon  which  the  ])Ower  of  the  Justice  can  act  or  be 
exercised.  Being  thus  essential,  it  should  affirmatively  appear 
on  the  face  of  the  return  that  it  was  seasonably  made.  But  it 
does  not  anywhere  so  appear;  and  indeed  could  not  for  the 
reason  that  the  demand  was  never  made,  as  appellants'  counsel 
admits.  I  think  no  legal  process  can  issue  before  this  is  done. 
Acts  that  are  requisite  to  give  a  Court  or  Justice  jurisdiction 
are  distinguishable  from  the  acts  of  such  Court  or  Justice  after 
jurisdiction  han  been  already  acquired. 

The  authorities  say  that  when  fiK-ts  are  required  to  be  proved 
to  warrant  the  issuing  of  process  in  a  Court  of  special  and 
limited  jurisdiction  (whi('h  a  Justice's  Court  is — 8  C'al.  340 ; 
1:^  Id.  285 ;  15  Id.  301),  if  there  be  a  defect  of  jn^oof  as  to  an 
essential  point,  the  process  will  be  void.  (Vide  Miller  v. 
Brhikerhqf,  4  Denio,vllS.) 

AgaiUj  no  summons  was  served  or  issued.  The  defendant 
had  no  day  in  Court.  But  the  argument  in  answer  to  all  this 
is,  that  the  defendant  waived  the  demand  and  also  the  sum- 
mons, by  the  terms  of  the  lease ;  and  that  the  confession  of 
judgment  by  Foster  cured  all  defects,  jurisdictional  and  other- 
wise. 

The  language  of  the  lease,  in  its  common  acceptation,  is 

•  broad  enough  to  warrant  this  statement.  Indeed,  it  will  war- 
rant an  entry  of  judgment  before  there  is  any  infraction  of  the 
agreement.  But  the  argument  proves  too  much  if  it  proves 
anything,  because  it  leads  to  the  romantic  conclusion  that  Paul 
and  Bateraan  might,  at  any  time,  without  even  a  complaint, 
whether  any  covenant  was  or  was  not  broken,  dispossess  their 
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tenant.  All  that  is  necessary  is,  that  the  attorney  "  nomi- 
nated in  the  bond  "  confess  judgment,  and  the  work  is  accom- 
plished. 

Armstrong  first  learns  his  fate  when  the  officer  of  the  law 
appears  and  turns  him  out.  The  law  is  not  chargeable  with 
such  an  absurdity.  But  the  learned  counsel  of  the  appellants 
saw  the  dilemma  of  the  argument,  and  to  escape  it  admitted, 
in  answer  to  a  question  from  the  Bench,  that  it  was  necessary 
to  file  a  complaint.  If  so,  I  think  it  would  be  equally  neces- 
sary, certainly  commendable,  to  give  notice  of  some  kind  to 
the  defendant.  But  it  is  difficult  to  see  the  necessity  of  a  com- 
plaint, if,  as  contended  for,  the  confession  and  judgment  were 
authorized.  A  judgment  upon  confession  authorized  by  law, 
and  entered  pursuant  to  its  forms,  in  a  proper  Court,  imparts 
jm-isdiction  of  the  subject  matter  and  person,  and  concludes  a 
party  for  ever.  This  would  be  its  legal  effect.  Hence  we  may 
discard  in  this  case  all  questions  touching  waiver  of  demand, 
summons  and  notice,  about  which  much  has  been  said.  How- 
ever, to  recur  to  the  admission  of  the  learned  counsel,  if  a 
complaint  must  have  been  filed,  it  must  necessarily  be  a  good 
one,  and  to  be  such  must  contain  allegations  of  every  fact 
requisite  to  establish  a  right  to  immediate  possession.  The 
Justice  must  have  judicial  knowledge  by  proof  of  them  before 
he  can  act  as  has  been  before  stated,  in  arguing  the  necessity 
of  averring  a  written  demand  of  possession.  But  aside  from 
what  has  been  thus  far  advanced,  there  still  remains  a  grave 
question  to  be  answered. 

Is  a  judgment  on  confession  in  a  Justice's  Court  authorized 
by  law  in  actions  brought  under  the  Forcible  Entry  and  Un- 
lawful Detainer  •Act  ? 

So  far  as  I  recollect  and  as  my  reseai-ch  has  extended  (and  I 
have  examined  as  far  as  the  present  limited  means  allow),  I 
have  been  unable  to  find  this  precise  point  determined.  In 
the  absence,  therefore,  of  any  adjudication  on  the  question,  I 
can  only  resort  to  general  principles,  analogous  cases,  and  to 
the  statutes. 

It  is  an  acknowledged  rule  that  Cqiu'ts  of  Justices  of  the 
Peace  are  of  special  and  limited  jurisdiction.  They  can  take 
nothing  by  intendment  or  implication.    They  are  creatures  of 
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the  statute,  and  as  they  proceed  they  must  move  step  by  step 
with  its  requirements,  or  their  acts  will  be  void.  In  the 
statute  under  which  this  proceeding  was  instituted  there  is  no 
provision  made  for  entering  judgment  on  confession ;  but  there 
is  another  specific  mode  for  rendering  judgment  therein  pre- 
scribed. From  this  fact  it  would  seem  that  the  mode  so 
pointed  out  should  be  pursued.  However,  by  other  provi- 
sions of  law  to  which  the  attention  of  the  Court  has  been 
directed,  found  in  another  chapter  of  the  statutes,  Justices  of 
the  Peace  are  authorized  to  enter  judgment  on  confession  in 
certain  cases.  And  hence  it  is  claimed  that  the  power  must 
also  exist  in  the  Justice  as  regards  cases  of  the  same  character 
as  the  one  now  before  the  Court.  This  conclusion  or  infer- 
ence does  not  necessarily  or  legitimately  follow.  In  support 
of  this  view  counsel  for  appellants  cite  a  case  from  California, 
(9  Cal.  572).  This  case  holds  that  the  proper  construction  of 
the  Act  is  that  cases  under  it  must  be  governed  by  the  provi- 
sions of  the  Act  itself,  so  far  as  they  go,  "  and  as  to  matters 
not  embraced  by  tlie  words  of  the  Act,  that  the  general  rules 
governing  proceedings  in  other  Courts  will  apply."  Tlie  rea- 
sonableness of  this  rule  is  suflSciently  satisfactory,  but  I  appre- 
hend the  rule  does  not  bear  out  the  argument,  for  the  reason 
that  the  words  of  the  Act  of  themselves  are  sufficient  for  the 
case  under  consideration,  and  there  is  no  necessity  to  resort  to 
the  rules  or  practice  of  other  Courts. 

Again,  if  the  provisions  of  law  authorizing  judgments  by 
confession  be  invoked,  it  would  seem  necessary  to  follow  the 
forms  they  prescribe.  This  confession  ignores  all  forms.  But 
what  I  consider  conclusive  upon  this  point  is,  that  in  the  statute 
enumerating  the  subjects  of  which  Justices'  Qourts  shall  have 
jurisdiction,  the  only  authority  given  to  the  Justices  to  enter 
judgments  on  confession  is  in  the  following  words : 

''Eighth — To  take  and  enter  judgment  on  the  confession  of 
a  defendant  when  the  amount  confessed  does  not  exceed  one 
hundred  dollars."     (Laws  of  1861,  p.  419,  sec.  610,  sub.  8.) 

This  evidently  confines  the  jurisdiction  to  cases  of  money 
demands ;  else  why  omit  all  the  other  cases  enumerated  in  the 
section,  among  which  is  classed  and  specified  the  action  of 
forcible  entry  and  unlawful  detainer  ?    ^^Expre^eio  unhi^  est 
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exclu^io  aUeAuSy-  is  a  well  settled  and  recognized  rule  of  stat- 
utory interpretation ;  it  applies  here. 

This  being  the  law,  even  the  consent  of  j\rmstrong  could 
not  confer  jurisdiction.  Where  a  statute  does  not  give  juris- 
diction, consent  of  parties  cannot  give  it.  Tlie  case  of  Beaoh 
A'.  ^Uan  (5  Sclden*s  Rep.  35,  in  the  Court  of  Appeals  in  New 
York),  bears  a  strong  resemblance  to  this  case.  Like  this,  that 
was  a  case  of  landlord  and  tenant,  and  removed  by  rertio7'a^n. 
Tlie  lease,  after  stating  tiie  conditions,  had  this  clause : 

''  Lastly,  it  is  expressly  agreed  between  the  parties  aforesaid, 
that  in  case  of  tlie  non-fultillment  or  violation  of  any  or  either 
of  the  above  conditions,  tlie  said  hiring  and  the  relation  of 
landlord  and  tenant  shall  wholly  cease  and  determine;  and  it 
is  figreed  that  the  said  party  of  the  first  part,  or  his  agent, 
shall  be  entitled  to  and  recover  immediate  possession  of  said 
premises  under  the  statute,  for  holding  over  after  the  expira- 
tion of  the  term  without  any  notice  other  than  the  usual  sum- 
mons." 

The  tenant  was  removed  under  a  warrant  issued  under  the 
statiite.*  The  Court  say  to  this: 

"  The  point  is,  whether  the  covenant  contained  at  the  end 
of  the  lease  either  confers  jurisdiction  to  proceed  under  the 
statutes  in  respect  to  summary  proceedings,  or  precludes  the 
lessee  from  objecting  for  the  want  of  jurisdiction.  The  law,  and 
not  the  consent  of  parties,  confers  jurisdiction,  and  that  rule 
could  have  no  practical  force,  if  consent,  given  in  whatever 
form,  could  preclude  inquiry  as  to  the  lawfidness  of  the  juris- 
diction." 

In  New  York  an  affidavit  is  used  as  U  complaint  with  us. 
If  the  facts  be  denied  by  a  counter  affidavit  of  defendant,  the 
points  at  issue  shall  be  tried  by  a  jury,  and  if  the  landlord 
succeeds,  a  warrant  issues  to  remove  the  tenant.  (2  E.  S. 
614,  sec.  34.) 

In  Benjamin  v.  Benjcmdn  (1  Selden,  385),  a  case  under  the 
Act,  the  Court  say : 

"  This  statutory  remedy,  by  way  of  a  summary  proceeding, 
is  in  derogation  of  the  conunon  law  remedy  by  action,  and 
must  be  strictly  pursued.  A^peculiar  and  limited  jurisdiction 
is  thereby  conferred  on  certain  magistrates,  which  can  be 
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exercised  only  in  the  way  prescribed.  They  have  no  jurisdic- 
tion to  try  the  cause,  except  hy  the  mode  pointed  out.  The 
law  has  made  no  provision  for  dispensing  with  a  juiy  in  such 
cases,  even  hy  express  waiver  or  c&rise/iL'^ 

Under  the  general  law  in  Xew  York,  as  here,  parties  may 
dispense  with  juries,  but  cannot  do  so  in  special  proceedings 
unless  the  right  is  expressly  given  by  the  particular  statute 
under  which  the  proceedings  are  conducted.  In  a  special  case 
where  the  statute  provided  a  trial  by  a  jury  of  six  persons,  the 
parties  consented  to  a  trial  by  three,  it  was  held  to  be  error 
and  the  proceedings  void.     (1  Hill,  343.) 

In  a  case  where  the  Justice  had  a  written  authority  from  a 
defendant  to  enter  judgment  against  him,  and  the  Justice  did 
so,  the  authority  was  held  insuiiicient  and  the  judgment  re-. 
Aersed  because  the  party  had  not  a])peared  in  person  before 
the 'Justice.     (6  J.  K.  216.) 

In  Tenney  v.  Filer  (8  Wend.  5(19),  the  defendant  authorized 
the  Justice  to  enter  judgment  against  him,  but  did  not*appear 
before  the  Justice.  Judgment  was  entered,  but  it  was  re- 
versed.    The  Court  say : 

"  The  appearance  and  confession  of  the  defendant  was  not 
an  appearance  and  confession  within  the  meaning  of  the 
statute." 

These  were  cases  where  the  law  expressly  authorized  judg- 
ment by  confession,  but  required  an  appearance  in  person. 
(To  the  same  point,  15  J.  R.  244,  476 ;  4  J.  R.  243.) 

In  this  view  of  the  ciuse,  Foster's  asserted  authority  disap- 
pears. But  if  his  authority  were  competent,  it  would  not 
help  the  case,  for  tlie  reason  that  he  exceeded  its  scope.  It 
was  special,  particularly  so  under  the  circumstances  surround- 
ing this  case,  and  every  thing  done  under  it  must  be  consid- 
ered as  strictissiyni  juris.  He  was  bound  to  follow  it  to  the 
letter.  A  deviation  from  its  terms  rendered  his  acts  void. 
This  is  elementary  doctrine  and  does  not  require  the  citation 
of  authorities.  The  power  is  to  "  enter  the  appearance  and  to 
confess  judgment  in  behalf  of  the  parties  of  the  first  part 
therefor,^'^ 

It  is  not  exactly  stated  what  for  he  may  confess  judgment. 
Admit  it  means  for  the  possession  and  (and  this  is  a  liberal 
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construction)  he  coiild  not  go  beyond  that.  Yet  he  undertakes 
to  waive  not  only  Bummons  and  notice,  but  also  time.  Ann- 
strong  did  not  waive,  or  agree  to  waive  time,  nor  expressly 
authorize  Foster  so  to  do.  Admitting  he  would  and  could 
waive  summons  and  notice,  it  is  not  clear  he  would  consent  to 
waive  time.  At  any  rate,  he  did  not.  It  cannot  be  said  that 
time  was  of  no  importance.  It  was  of  the  greatest  moment 
to  Armstrong.  The  law  gave  him  three  days  before  summons 
and  ten  days  after.  As  appears,  he  did  not  get  an  hour.  In 
giving  his  assent  to  the  entry  of  judgment,  it  accords  with 
reason  and  justice  that  he  intended  it  to  be  entered  when,  by 
law,  it  could  have  been  if  the  legal  course  were  pursued. 
Those  ten  days,  which  the  law  in  its  indulgence  allowed  him, 
he  never  waived.  But  Foster,  perhaps  imderstanding  its  im- 
portance, gratuitously  waived  this  legal  privilege  for  the  defend- 
ant. Xot  iiione  tliat,  but  he  consents  to  a  judgment  according 
to  the  ])raver  of  the  complaint  a^d  coaU  of  suit.  There  was 
no  express  authority  to  confess  judgment  for  costs.  I  cannot 
see  why  Foster  may  not  with  equal  right  and  propriety  confess 
judgment  for  damages,  and  yet  his  having  done  so  could  not 
fail  to  shock  the  moral  sense  of  iix^vy  upright  man.  The 
record  does  not  even  show,  by  any  legal  proof,  that  the  J.  ( \ 
Foster  who  confessed  the  judgment  was  a  member  of  the  law 
tinn  of  Robinson  &  Foster.  This  should  affirmatively  appear. 
The  Justice  coukl  not  take  judicial  notice  of  the  fact. 

Other  points  have  been  made  and  discussed,  but  it  becomes 
unnecessary  to  review  them,  as  the  questions  already  passed 
upon  dispose  of  the  case.  The  opinion  of  the  (/ourt  is,  that 
the  Justice  had  not  acquired  jurisdiction  ;  that  the  judgment 
rendered  by  him,  and  all  proceedings  subsequent,  were  without 
sanction  of  law,  and  therefore  void.  It  is,  however,  insisted 
on,  that  the  Probate  Court  has  no  authority  to  issue  a  writ  of 
re-restitution,  because  the  statute  is  silent  on  the  subject,  and 
hence  that  the  order  for  the  writ  is  erroneous.  This  point  is 
not  tenable.  The  Probate  Court  has  jurisdiction  to  try  and 
determine  questions  arising  on  ceHioran^  "  and  to  issue  all 
writs  neces.4ary  and  proper  to  the  complete  exercise  of  the 
powers  conlerred  upon  it  by  tins  and  other  statutes,'' — (Laws 
of  1861,  p.  418,  sec,  608,) — *^  and  may  thereupon  give  judg- 
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ment,  either  affirming,  or  aniiuUing,  or  modifying  the  proceed- 
ings below.  (Laws  of  1861,  p.  385,  sec.  410),  vide  also  to  this 
point,  3  Pick.  31 ;  10  Johns.  Eep.  304-307.) 

This  power  w^ould  seem  to  attach  upon  principle,  as  the 
power  to  annul  would  be  barren  and  inefficient,  unless  the 
defendant  could  be  restored  to  that  of  which  he  had  been  ille- 
gally deprived.  But  the  very  point  has  been  judicially  set  at 
rest  in  our  sister  State.  In  the  case  of  Kennedy  v.  Hamer^  (19 
Cal.  Eep.  374,  386),  it  appears  the  County  Court,  after  setting 
aside  the  judgment  of  the  Justice,  ordered  a  writ  of  re-restitu- 
tion, and  the  Supreme  Court  sustained  the  action  of  the  Court 
below.  The  question  seems  too  plain  for  argument.  The 
right  results  from  the  principle  that  a  power  to  decide  litigated 
questions  is  accompanied  by  the  power  to  make  the  decision 
etfectual. 

Finally,  the  eip*ne8tness  and  ability  with  which  this  cause 
has  been  argued  by  coimsel  of  acknowledged  candor  and  learn- 
ing, have  enlisted  the  utmost  care  in  its  examination.  The 
result  of  which  is,  that  the  judgment  of  the  Probate  Court 
should  be,  in  our  opinion,  in  all  things  affirmed. 

Judgment  affirmed. 

Justice  Beatty,  having  been  counsel  for  the  appellants,  did 
not  participate  in  the  hearing. 

By  Lewis,  C.  J. 

I  concur  in  the  affirmance  of  the  judgment  below,  but  for 
reasons  different  from  those  given  by  Justice  BieosNAN. 


HALE  &  NORCEOSS  GOLD  AND  SILVER  MINING 
COMPANY,  Appellaot,  v.  STOREY  COUNTY  et  al., 
Respondents. 

Possessory  rights  to  miniiig  claims  are  property,  and  as  sadi,  taxable. 

Taxation  of  the  possessory  right  is  not  lb  yiolation  of  the  section  of  the  Organic  Act 

which  prohibits  the  Territorial  Legislatnre  from  taxing  the  property  of  the 

United  States. 
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The  objeot  of  that  section  was  to  protect  the  GoTemment  and  not  to  prerent  the 

taxation  of  settlers  on  public  lands. 
The  words  '*  mining  ground,'*  when  used  in  a  deed,  have  a  technical  meaning. 

They  refer  to  that  interest  which  a  mere  occupant  of  the  mine  has  in  the  same. 

They  are  not  the  words  used  when  a  fee  simple  or  leasehold  interest  in  real 

estate  is  to  be  conveyed. 
Tlie  words  used  by  the  Assessor  in  assessing  the  interest  of  plaintiffs,  sufficiently 

indicate  that  the  possessory  interest  only,  and  not  the  fee  in  the  land,  is  taxed. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Kevada,  Storey  County,  Hon.  Caleb 
BusBANK  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Baldwin  c&  HUlyer^  for  Appellants. 

DiqkUm  Corson^  for  Respondent. 

The  only  cases  cited  were  12  Cal.,  State  of  Calif omia  v. 
Moore^  p.  56 ;  and -22  Cal.,  People  v.  Morrison^  p.  78 ;  sec.  6 
of  Organic  Act;  sec.  1,  art.  X.  of 'Constitution,  and  the  vari- 
ous sections  of  the  Revenue  Act  bearing  on  the  points  in  the 
case. 


Opinion  by  BEAmrj  J.,  full  Bench  concurring. 

This  was  a  complaint  in  equity  filed  by  the  plaintiff  for  the 
purpose  of  restraining  the  ofBcers  of  Storey  County  jfrom  the 
collection  of  certain  taxes  which  are  alleged  to  be  illegally 


The  defendant*  demur  on  the  ground  that  the  complaint 
does  not  state  facts  aufiicient  to  constitute  a  cause  of  action. 

But  there  is  a  stipulation  in  the  transcript  that  the  sole 
question  to  be  raised  or  determined  in  the  case  is  the  "  legality 
of  the  tax  imposed  imder  the  revenue  laws  of  the  Territory  of 
Nevada." 

With  this  stipulation  on  the  record,  we  will  not  inquire 
into  the  propriety  or  legality  of  the  remedy  sought  in  this 
case,  but  will  confine  ourselves  to  the  question  of  the  legality 
of  this  tax  and  the  manner  of  its  levy. 

With  regard  to  the  legality  of  the  tax,  two  main  questions 


Digitized  by 


Googk 


106        SUPEEBfi:  COUET  OF  NEVADA,  1865. 

Hale  &  Noroross  Qold  and  Silrer  Mimng  Gompanj  v.  Storey  Gounty  et  al, 

■  ■  ' 1 

are  presented.  The  first  and  most  important  one  is,  can  the 
possessory  rights  of  miners  to  mining  ground  belonging  to 
the  United  States  be  taxed  ?  The  objections  to  tlie  taxation 
of  the  mines  are,  that  the  title  of  the  real  estate  is  in  the  Gov- 
ernment ;  that  the  Legislative  Assembly  was  by  express  enact- 
ment (see  sec.  6  of  Organic  Act)  prohibited  from  imposing 
taxes  on  property  of  the  United  States ;  and  that  the  interest 
of  the  miner  is  not  such  property  as  is,  in  its  nature,  taxable ; 
that  it  is  too  intangible  and  unsubstantial  to  be  the  subject  of 
taxation.  It  has  been  said  that  the  miner  is  a  naked  trespasser, 
without  claim  of  title,  a  licensee  or  else  a  strict  tenant  at  will — 
not  entitled  to  notice  to  quit,  and  therefore  having  no  valuable 
estate.  That  having  no  estate  which  is  under  his  own  control, 
but  being  as  it  were,  a  mere  occupant  by  sufferance  of  the 
Government  property,  he  has  no  property  therein,  and  there- 
fore his  interest  cannot  be  taxed  as  such. 

By  the  strict  rules  of  the  common  law,  as  it  foiinerly 
existed,  an  action  of  ejectment  could  not  be  maintained  upon 
the  demise  of  a  mere  tenant  at  will,  a  licensee,  or  a  trespasser 
oji  the  King's  Government  land.  But  the  common  law  is 
a  law  of  reason  and  common  sense.  It  adapts  itself  to  the 
circmnstances  and  necessities  of  the  conmiunity  where  it  is 
introduced.  Here  the  policy  of  our  Government  has  been 
peculiar ;  owning  vast  bodies  of  mineral  lands,  it  has  encour- 
aged the  working  of  those  mines  by  its  citizens,  but  has 
steadily  refused  to  make  a  grant  of  any  kuid  of  estate  to  the 
miner.  Individuals  have  made  large  investinents  in  mines 
and  improvements,  whilst  the  entire  estate  in  the  lands  re- 
mains in  the  Government.  The  Government  could  not,  like 
an  ordinary  proprietor,  protect  its  lic^ensees  by  tlie  institution 
of  suits  against  trespassers.  From  the  necessity  of  the  case, 
these  licensees  (we  think  they  come  nearer  licensees  than  ten- 
ants) must  have  legal  protection. 

The  Courts  and  the  laws  adapting  themselves  to  the  neces- 
sity of  the  case,  and  governed  by  rules  of  common  sense, 
reason  and  necessity,  have  universally  treated  the  po&sessoiy 
rights  of  the  miner  as  an  estate  in  fee.  Actions  for  possession, 
similar  to  the  action  of  ejectment,  actions  of  trespass,  bills  for 
partition,  etc.,  are  constantly  maintained. 
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Such  interests  are  held  to  descend  to  the  heir,  to  be  subject 
to  sale  and  execution,  and  to  be  assets  in  the  hands  of  execu- 
tors and  administrators  for  the  payment  of  debts.  This  gen- 
eral proposition  will  hardly  be  disputed,  that  a  Territorial 
Legislature  may  tax  any  s]>ecies  of  property,  whether  real, 
personal,  or  mixed,  corporeal  or  incorporeal,  so  far  as  they  are 
not  restrained  by  the  Organic  Act.  It  apj)ears  strange  to  us 
that  that  which  is  so  far  property  as  to  be  subject  of  litigation 
in  an  action  wherein  the  judgment,  if  for  plaintiff,  is  for 
restitution  of  possession,  is  so  intangible  when  you  come  to 
to  enforce  collection  of  revenue,  that  it  cannot  be  reached  by 
process  of  law. 

We  are  referred  to  the  language  of  the  learned  Justice  who 
wrote  the  opinion  in  the  case  of  T/i^  People  v.  Morriaon  (22- 
Cal.  p.  7S),  as  an  authority  for  the  proposition  that  Congress 
intended  to  exempt  possessory  claims  from  taxation  in  order 
to  encourage  the  settlement  of  the  public  lands,  to  bring  them 
into  market,  to  expedite  the  sale  thereof,  and  thereby  afford 
revenue  to  the  Government.  Such  a  law  (we  mean  one  ex- 
empting all  settlement  rights  from  taxation)  might  encourage 
the  settlement  of  public  lands,  but  w^e  are  not  so  sure  that 
it  would  Ikcilitate  their  sale.  If,  prior  to  sale  and  payment 
for  them,  the  settler  is  free  from  taxation,  and  liable  to  taxa- 
tion thereafter,  he  would,  unless  very  patriotic,  endeavor  to 
delay,  the  sale  of  the  land  he  was  occupying  and  avoid  the 
payment  as  long  as  possible  to  save  taxes.  The  Government 
did  at  one  time  attempt  to  protect  the  settlers  on  public  land 
from  taxation,  by  providing  that  no  State  should  levy  taxes  on 
land  sold  by  the  Govermnent  for  a  period  of  live  years  after 
sale.     Biit  that  policy  was  abandoned  many  years  since. 

We  think  of  late  years  the  Government  has  only  attempted 
to  protect  itself,  and  left  the  States  and  Territorial  Govern- 
ments to  regulate  the  subject  of  taxes  among  their  own  citizens 
according  to  their  own  views  of  justice  and  propriety. 

The  next  point  to  be  considered  is,  does  the  description  given 
by  the  Assessor  confonn  to  the  requirements  of  the  statute, 
and  more  especially  does  the  description  distinguish  between 
the  possessory  right,  which  is  liable  to  taxation,  and  the  ulti- 
mate right  to  the  land,  which  is  in  the  Government  ? 
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The  aesessment  is  in  this  form : 

"  Hale  and  Norcross  Mining  Company :  400  feet  of  mining 
ground,  situated,  etc." 

Here  follows  dcscri})tion,  by  metes  nud  bounds.    Then  comes : 

Value  of  real  estate $150,000 

Value  of  improvements i^5,00i) 

Value  of  i^ersonal  property 2,400 

Total * $177,400 

Here  is  a  description  of  the  property  which  we  believe  is 
not  claimed  to  be  seriously  defective,  except  that  it  does  not 
point  out  whether  the  real  title  to  tlie  land,  or  tlie  possessory 
title  only  has  been  assessed. 

The  statute  defines  what  real  estate  means,  and  wliere  the 
value  of  $150,000  is  attached  to  the  property,  we  have  only  to 
look  into  the  statutes  of  1864,  page  38,  section  3,  to  see  that 
real  estate  means  only  "  the  owmership  or  claim  to,  or  posses- 
sion of,  or  right  of  possession  to  any  lands  or  mines  in  the 
Territory."  As  the  property  is  described  as  mining  ground, 
then  the  real  estate  taxed  at  $150,000,  was  "ownership  or 
claim  to,  possession  of,  or  right  of  possession "  to  the  mine 
described. 

The  next  line  as  clearly  points  out  the  improvements  which 
are  situated  on  this  same  piece  of  mining  ground ;  and  shows 
the  Assessor  intended  to  assess  these  improvements  to  the  plain- 
tiffs, who  owned  or  claimed  the  mine. 

But  does  tliis  assessment  show  that  the  possessory  title  only 
is  assessed  ?  It  appears  to  us  it  does.  In  the  first  place,  we 
think  the  Court  must  take  judicial  notice  of  the  facts  w^iich 
are  known  to  all  intelligent  persons,  and  are  a  part  of  the  his- 
tory of  the  Territory — that  the  Government  originally  owiied 
all  the  land  in  the  Territory,  and  has  never  parted  with  tlm 
title  to  any  which  is  known  to  be  mineral  land.  Tlierefore  the 
legal  presumption  arises  that  a  mine  in  tlie  Territory  (now 
State)  of  Nevada,  belongs  to  tlie  Government,  and  the  occu- 
pants have  only  a  possessory  title.  Therefore  an  assessment  to 
an  individual  or  company  of  so  many  feet  of  mining  ground, 
clearly  conveys  the  idea  of  a  possessory  right.  The  language 
does  not  convey  to  any  one  having  a  knowledge  of  the  history 
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of  the  country  the  idea  of  an  ultimate  right  to  the  land  on 
which,  or  in  which  the  mine  is  located.     ^ 

Indeed  the  most  apt  and  fit  words  seem  to  have  been  used  by 
the  Assessor  to  convey  clearly  his  meaning.  In  all  ordinary 
conveyancing,  the  word  "  land  "  is  used  to  designate  a  certain 
portion  of  the  earth's  body  which  is  the  subject  of  sale.  And 
if  one  here  were  the  owner  of  a  body  of  land  containing  a 
mine,  or  ledge  of  silver-bearing  ore,  in  selling  it,  any  convey- 
ancer of  common  intelligence  would  use  the  word  Icmd  when 
describing  the  thing  granted.  But  here  all  conveyancers  use 
the  word  ground  when  making  deeds  for  possessory  claims. 
"  Possessory  claim  "  to  the  land  or  ground  is  hardly  ever  intro- 
duced into  mining  deeds.  So  many  "  feet  of  mining  ground," 
is  the  term  almost  always  used. 

This  phrase  is  familiar  to  everybody ;  we  ktiow  the  moment 
we  read  the  phrase,  that  it  means  the  right  of  the  occupant  on 
the  public  lands.  When  the  Assessor  avoided  the  term  ^'UrncP^ 
and  used  the  term  ^^ground^^  which  has  become  a  technical 
word  in  Nevada  deeds,  he  used  the  very  word  he  should  have 
used-in  describing  the  interest  to  be  taxed.  W^  are  told,  how- 
ever, this  view  of  the  case  is  in  conflict  with  the  decision  in 
22  Cal.,  to  which  we  have  before  referred.  There  the  term 
"  land  "  is  used,  and  in  that  State  a  large  amount  of  land  is 
owned  by  private  individuals  interspersed  among  the  public 
lands  in  every  part  of  the  State.  The  term  there  used  would 
indicate  that  the  value  of  the  land,  free  of  incumbrance,  was 
assessed.  Clearly,  the.  settler  was  not  bound  for  such  an 
amount.  The  utmost  value  of  his  interest  was  the  worth  of 
the  land,  le^s  what  he  would  have  to  pay  the  Government 
for  the  title  thereto. 

The  judgment  of  the  Court  below  is  aflirmed. 


THE  PEOPLE,  Appellants,  v.  T.  J.  TAYLOR,  Respondwt* 

Appeal  from  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Nevada,  Storey  County,  Hon.  R.  S.  Mesbiok 
presiding. 
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G.  A,  JVaurse  and  D.  Corson^  for  Appellants. 
Heardon  <&  Hereford^  for  Respondent. 

Opinion  by  Lewis,  C.  J.,  fall  Bench  concurring. 

The  questions  presented  by  the  record  in  this  case,  are  the 
same  as  those  raised  in  the  case  of  the  Haie  cfe  NorGro%%  Gold 
and  Silver  Mi7iing  Corrvpcmy  v.  The  County  of  Storey.  Upon 
the  argument  the  counsel  for  the  defendant  urged  that  the 
complaint  is  ambiguous,  unintelligible  and  uncertain ;  but  this 
point  is  not  taken  by  the  demurrer,  and  therefore  was  improp- 
erly before  us.  I  have  no  hesitation,  how^ever,  in  saying  that 
with  the  exception  of  a  few  verbal  inaccuracies,  the  complaint 
is  perfectly  good.  For  the  reason  given  in  the  opinion  in  the 
case  of  the  Hale  &  Nor  cross  Company  v.  TJie  People  of  Storey^ 
the  judgment  of  the  Court  below  in  this  case  must  be  reversed. 


THE  PEOPLE,   Appellant,  v.   ROBERT   LOGAN,   Re- 
spondent. 

An  appeal  in  criminal  cases  may  be  taken  from  an  order  of  the  District  Gonrt  allow- 
ing a  demurrer,  though  final  judgment  be  not  entered. 

An  indictment  should  charge  a  statutory  ofiense  in  the  words  of  the  statute  creating 
\%  or  in  words  of  similar  import. 

The  crime  must  be  directly  and  positirely  charged  and  not  argumentatirely. 

The  want  of  a  direct  allegation  of  anything  material  to  the  description  of  the  sub- 
stance, nature  or  manner  of  the  offense  cannot  be  supphed  by  any  intendment 
or  implication  whatever. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict of  the  Territory  of  Nevada,  Ormsby  County,  Hpn.  Geo. 
TuBNER  presiding. 

Thomas  E,  Haydon  and  Charles  E.  Flandreuu^  for  Appel- 
lant, made  the  following  points : 

We  contend  that  the  retaining  of  a  license  properly  issued 

in  the  first  place,  with  the  felonious  intent  of  putting  it  in  cir- 

t       culation,  is  precisely  the  same  in  effect  as  if  the  party  so  felo- 
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nionsly  retaining  it  had  abstracted  it  from  the  office  of  the 
Auditor  in  the  lirst  place  with  such  intent.  It  is  precisely  the 
same  in  principle  as  the  crime  of  larceny  by  a  servant  of  his 
master's  goods.     (2  Russell  on  Crimes,  ch.  16,  p.  162,  et  seq.) 

The  objection  that  the  bill  charges  more  than  one  oftense  is 
utterly  without  foundation.  It  is  merely  divided  into  para- 
graphs, which,  taken  together,  charge  one  otfense.  1st.  The 
receipt  and  felonious  retention  of  the  warrant  with  intent  to 
circulate,  which  is  necessarily  involved  in  the  crime  of  issuing. 
2d.  The  felonious  alteration,  and  3d,  the  issuing.  Defendant 
is  charged  with  a  felony,  not  several  felonies,  and  even  if  the 
bill  had  charged  three  several  offenses,  each  in  itself  complete 
in  a  difterent  manner,  stiU  it  would  have  been  good  imder  the 
statute  which  expressly  authorizes  such  a  statement  of  the 
offense.     (Laws  of  1861,  p.  460,  sec.  238.) 

There  is  another  rule  which  relieves  this  bill  of  even  the 
semblance  of  multifariousness.  It  is  tliis:  When  a  statute 
creates  an  offense  in  several  specifications,  either  of  which, 
when  ^-iolated,  is  a  distinct  offense,  a  charge  in  the  indictment 
of  a  violation  of  all  the  specifications  is  the  charging  of  a  single 
offense  only,  where  but  one  penalty  is  attached.  (Stat^  v. 
Myer^  1  Speers,  305;  Htate  v.  Helgen,  1  Speers,  310,  vol.  5  U. 
S.  Digest,  p.  151 ;  Sf>a.ie  v.  Palmar ^  4  Miss.  453  ;  United  States 
v.  Dickinmn^  2  ]\Icl^ean,  325 ;  Kane  v.  77te  People^  8  Wend. 
203 ;  People  v.  iiynder,  12  Wend.  425.) 

The  word  "  felon ioush',"  as  used  in  the  bill,  has  a  legal  sig- 
nification and  obviates  the  necessity  of  particularly  enlarging 
upon  the  facts  and  circumstances  of  the  ofiense.  (Russejl's 
Law  Diet.,  "Feloniously;"  State  v.  G'ConneU^  6  Minn.  E. 
279.) 

The  Court,  in  sustaining  the  demurrer  to  this  indictment, 
has  violated  the  whole  spirit  and  very  letter  of  the  law  regu- 
lating criminal  practice  in  this  State.  All  niceties  are  abol- 
ished. The  whole  purpose  of  an  indictment  now^is  to  convey 
to  the  defendant  the  particular  crime  with  which  he  is  charged. 
The  soul  arid  life  of  an  indictment  under  the  modern  and 
sensible  practice  is  defined  in  sec.  243  of  Laws  of  1861  (pp. 
460-1).  This  bill  contains  every  element  required  by  that 
section. 
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R.  W,  Clarke^  for  Respondent. 

Under  our  statute  the  essential  averments  of  an  indictment 
should  be  the  same  as  at  common  law.  (9  Cal.  55;  12 
Cal.  294.) 

The  offense  is  purely  statutory,  and  is  neither  charged  in 
the  language,  or  substantially  in  the  language,  of  the  statute. 

The  indictment  does  not  show  clearly  what  off'ense  has  been 
committed,  or  that  any  offense  has  been  committed,  and  as 
nothing  can  be  taken  by  intendment,  reference,  or  implication, 
and  as  it  must  appeal* — 

First — That  some  off'ense,  and 

Second — ^What  offense  has  been  committed,  the  indictment 
Is  bad.    (Wharton's  Am.  Crim.  Law,  p.  367,  sees.  365,  366.) 

The  name  of  the  defendant  must  be  pleaded  in  that  part  of 
the  indictment  charging  the  facts  of  the  crime,  and  should  be 
repeated  with  every  material  averment.  (Wharton's  Am. 
Crim.  Law,  sees.  233,  234.) 

The  venire  should  be  properly  laid  and  distinctly  pleaded. 
(Wharton,  sees.  277,  278,  279.) 

The  indictment  attempts  to  charge  three  distinct  offenses. 
Under  the  statutes  of  Nevada  but  one  offense  can  be  charged 
in  one  indictment. 

The  indictment  shows  the  license  to  have  been  properly 
issued  by  the  Auditor — Whence,  no  offense. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

The  defendant  was  indicted  by  the  .Grand  Jury  of  Ormsby 
County,  imder  section  85  of  the  Eevenue  Act  of  1862. 

The  indictment  sets  forth  that  the  defendant,  on  the  3d  day 
of  September,  A.  D.  1862,  was  elected  Tax  Collector  of  the 
County  of  Ormsby,  and  that  on  the  12th  day  of  the  same 
month  he  duly  qualified  and  entered  upon  the  duties  of  his 
office ;  that  prior  to  the  first  Monday  of  May,  A.  D.  1864, 
there  had  been  issued  to  the  defendant,  as  Tax  Collector,  by 
the  Auditor  of  the  County  of  Ormsby,  a  license,  authorizing 
the  licensee  to  retail  spirituous,  malt  and  f(^meiited  liquors, 
the  same  being  a  fifteen  dollar  license;  that  on  the  19tb  day 
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of  June,  A.  D.  1864,  at  said  County  of  Ormsby,  the  defend- 
ant, instead  of  returning  the  said  license  to  the  Auditor  on 
first  Monday  of  May,  A.  D.  1864,  as  required  by  law,  will- 
fdlly,  unlawfully  and  feloniously  retained,  and  had  in  his 
possession,  the  same  license,  with  intent  to  put  the  same  in 
circulation.  It  is  also  charged  that  on  the  19th  day  of  June, 
A.  D.  1864,  in  the  County  of  Ormsby  aforesaid,  the  defendant 
did  \iallfully,  unlawfully  and  feloniously  issue  the  sadd  license ; 
that  on  the  19th  day  of  June^  A.  D.  1864,  in  the  County  of 
Ormsby,  the  defendant  unlawfully,  willfully  and  feloniously 
altei-ed  the  license  aforesaid,  from  a  fifteen  dollar  to  a  forty- 
five  dollar  license,  and  willfully,  imla^'fully  and  feloniously 
issued  the  same  to  certain  parties  mentioned. 

To  this  indictment  defendant  intei'poses  a  demuiTer,  assign- 
ing several  grounds,  only  two  of  which  need  be  noticed. 

MrJit — That  the  indictment  does  not  state  facts  sufficient  to 
constitute  a  public  oflfense ;  and 

Second — That  it  does  not  substantially  confonn  to  sections 
234  and  235  of  the  Criminal  Practice  Act  of  the  State  of 
Nevada. 

This  demurrer  was  sustained  by  the  Court  below  and  an 
order  made  re-submitting  the  case  to  the  next  Grand  Jury  of 
the  county.  From  the  ruling  of  the  Court,,  sustaining  the 
demurrer,  the  people  appeal. 

A  preliminary  motion  was  made  by  defendant's  counsel  to 
dismiss  the  appeal,  upon  the  ground  that  the  final  judgment 
not  having  been  entered  no  appeal  could  be  taken ;  that  no 
appeal  will  lie  from  an  orde?^  sustaining  a  demurrer  to  an  in- 
dictment, an^  some  authonties  from  California  are  relied  on 
to  sustain  this  position. 

But  these  decisions  were  based  upon  a  statute  essentially 
diflferent  from  ours ;  and  I  do  not  think  it  necessary  to  look 
beyond  the  Practice  Act  itself  to  determine  this  question. 
Indeed,  section  469  seems  to  cover  this  case  exactly.  It  pro- 
vides "  that  the  party  aggrieved  in  a  criminal  action,  whether 
that  party  be  the  people  or  the  defendant,  may  appeal  a«  fol- 
lows :  First,  to  the  Probate  Court  of  the  county  from  a  final 
judgment  of  a  Justice's  Court ;  Second,  to  the  Supreme  Court 
from  a  final  judgment  of  the  District  Court,  in  all  criminal 
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cases ;  also,  from  an  order  of  the  DiJ»triet  Court  aUmdng  a 
deinurrer^  grarUhig  or  refusing  a  new  triaiy 

There  can  be  no  diversity  of  opinion  as  to  the  interpreta- 
tion to  be  put  upon  this  language.  The  last  clause  of  the  sec- 
tion allows  an  appeal  from  "  an  order  of  the  Distinct  Court 
aUowhig  a  demurrer,'*'^  But  it  is  claimed  by  defendant's 
counsel  that  as  it  is  the  duty  of  the  Court  under  section  289 
of  the  Criminal  Practice  Act,  to  "  give  judgment  either  allow- 
ing or  disallowing  "  the  demurrer,  it  could  not  have  been  in- 
tended to  allow  an  appeal  where  no  judgment  is  so  given  upon 
sustaining  the  demu^'er. 

I  can  see  no  reason  for  putting  so  restricted  an  interpreta- 
tion upon  these  general  words  of  the  statute ;  the  reason  is  all 
against  it.  If  the  appeal  is  to  be  confined  to  cases  where  final 
judgment  is  rendered,  tlie  latter  portion  of  subdivision  second 
of  section  469  is  utterly  nugatory  and  of  no  force  or  effect; 
because  an  appeal  from  a  final  judgment  is  expressly  provided 
for  by  the  first  portion  of  the  section.  Indeed,  such  an  inter- 
pretation can  only  be  adopted  by  disregarding  the  cardinal 
rule,  that  in  the  construction  of  a  statute  eftect  is  to  be  given, 
if  possible,  to  every  clause  and  section  of  it.  If  any  eftect  is 
to  be  given  to  the  words,  '*  Also,  from  an  order  of  the  District 
Court,  allowing  a  demurrer,"  we  must  hold  that  an  appeal 
wdll  lie  from  an  order  sustaining  the  demurrer,  regardless  of 
whether  judgment  is  entered  or  not. 

Again,  there  is  a  complete  answer  to  the  position  taken  by 
defendant's  coimsel  in  the  language  of  the  section  itself,  vrhich 
allows  an  appeal  from  an  order  ;  and  an  order  can  in  no  sense 
be  considered  a  judgment.  It  would  be  diflicult  to  find  words 
which  would  more  clearly  express  the  intention  of  the  Legis- 
lature than  those  employed  in  section  469.  The  first  clause  of 
subdivision  second  authorizes  appeals  from  final  judgments, 
and  the  second  clause  provides  for  an  appeal  from  an  order 
allowing  a  demurrer,  which  is  precisely  the  case  at  bar.  I 
think,  therefore,  tjiat  this  appeal  w^as  properly  taken. 

This  brings  us  to  the  consideration  of  the  suflSciency  of  the 
indictment  upon  which  the  defendant  was  arraigned. 

We  recognize  the  fact  that  the  tendency  of  all  modern  legis- 
lation and  judicial  decisions  is  to  ignore  the  correctness  of  form 
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which  was  required  at  common  law,  but  it  is  a  tendency  per- 
haps more  to  be  deplored  than  encouraged.  By  this  attempt 
to  ignore  the  formulae  of  the  cbmmon  law,  our  entire  system  of 
pleading  has  gradually  passed  from  the  extreme  of  technical 
exactness  into  the  opposite,  of  loose,  careless  and  slovenly 
inaccuracy,  which  is  more  fruitful  in  perplexing  and  annoying 
the  Courts  than  in  farthering  the  ends  of  justice. 

The  express  provisions  of  our  Practice  Act,  of  course,  can- 
not be  disr^arded,  but  Courts  should  not  go  beyonif  its  sjbrict 
^ptter  to  encourage  carelessness  in  pleading. 

The  indictment  in  this  case  I  think  radically  defective. 
That  section  of  the  Revenue  Act.  un^er  which  it  was  found, 
provides  that,  "if  either  the  Treasurer,  County  Auditor, 
Tax  Collector  or  any  person  shall  have  in  his  possession, 
with  intent  to  circulate,  or  put  in  circulation,  any  other  license 
than  those  properly  issued  to  the  Tax  Collector  under  tlie  pro- 
visions of  tliis  Act,  the  person  so  offending  shall  be  guilty  of 
felony,  and  on  conviction,  be  sentenced,"  etc. 

The  words  of  the  statute  creating  the  offense,  or  words  of 
similar  import,  should  be  used  in  the  indictment.  In  this  case 
the  having  in  possession  with  intent  to  circulate,  or  putting  in 
circulation  any  license  other  than  those  properly  issued,  is  what 
constitutes  the  offense ;  but  nowhere  in  this  indictment  are 
these  words,  or  words  of  a  similar  import  used,  but  on  the  con- 
trary it  is  expressly  charged  that  on  the  19th  day  of  June,  A.  D. 
1864,  the  defendant  did  "  willfully,  unlawfully,  and  feloniously 
issue  "  a  license  which  had  heen  properly  issued  on  the  part  of 
the  plaintiff  to  him.  This  surely  is  no  crime,  but  the  strict 
performance  of  his  duty.  But  it  is  urged  on  behalf  of  the  people, 
that  as  the  defendant  did  not  return  the  license  in  question  to 
the  Auditor  on  the  first  Monday  in  May,  as  required  by  law, 
therefore,  it  must  be  taken  to  be  a  license  other  than  one  prop- 
erly issued.  In  other  words,  that  the  failure  to  return  a  license 
properly  issued,  at  the  time  required  by  law,  -i/pso  facto,  makes 
it  a  license  improperly  issued.  I  do  not  think  this  position 
tenable.  How  the  mere  peglect  to  return  a  license  once  regu- 
lar and  properly  issued,  will  change  it  so  as  to  make  it  a  license 
other  than  one  properly  issued,  I  am  unable  to  see. 

There  is  a  further  answer  to  this  position  of  counsel,  how- 
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ever,  which  is  conclut^ive,  even  if  it  be  admitted  that  such  a 
h'cense  was  cue  improperly  issued :  that  is,  it  is  not  directly 
charged  in  the  indictment  to  be  sucli.  The  facts  are  stated  that 
the  defendant  issued  to  Fulston  &  Bro.  a  license  which,  by  law, 
he  should  have  returned  to  the  Auditor  a  month  prior  thereto ; 
argvAivdo  we  might  say,  that  it  was  therefore  a  license  improp- 
erly issued ;  but  this  ip  argumentative,  and  not  good  even  in 
civil  pleading,  much  less  so  in  an  indictment.  (Com.  Dig., 
pleading*) 

When  the  defendant  wa^  sued  for  taking  away  the  goods  of 
the  plaintiff,  he  pleaded  that  the  plaintiff  never  had  any  goods ; 
this  was  an  infallible  sygument,  but  it  ti'as  held  not  to  be  a 
good  plea.  The  charge  in  an  indictment  should  always  be  posi- 
tively laid,  and  not  inlerentially.  Archbold  says :  "  The  want 
cA'  a  direct  allegation  of  anyi;hing  material  in  the  description 
of  the  substance,  nature  or  manner  of  the  offense,  cannot  be 
supplied  by  any  intendment  or  implication  whatever."  (Arch- 
bold's  Criminal  Practice  and  Pleading,  87.)  So  strictly  obsers^ed 
is  this  rule,  that  "  in  an  indictment  for  murder  the  omission  of 
the  words  ex  niaUiia  jyropcogetata  is  not  supplied  by  the  words 
feJonice  munlravit^  although  the  latter  words  unply  them."   lb. 

Again,  counsel  contend  that  the  indictment  chai'ges  the  de- 
fendant with  having  changed  the  license  from  a  fifteen  to  a  forty-' 
five  dollar  license  before  issuing  it,  and  that  therefore  the  con- 
clusion is  in'esistible  that  it  was  a  license  other  than  one 
properly  issued.  True,  the  argument  is  infallible;  but  the 
point  is  subject  to  the  sanie  objection  as  the  other ;  it  is  argu- 
mentative. 

Numerous  other  objections  ate  urged  to  the  indictment,  but 
we  do  not  think  it  necessary  to  pass  upon  them.  The  ruling 
of  the  Court  below^  is  sustained. 


J.  C.  TRAVIS,  Respondent,  ^^  M.  EPSTEIN  et  al.,  Ap- 

PELLANTgj 

Parole  eyidence  cannot  be  admitted  to  supply,  contradict,  rarj  or  enlarge  the  viordt 
of  a  written  contract,  except  in  a  proper  proceeding  to  correct  a  mJ9fai«  in  the 
draftiiig  of  the  instramentt 
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But  {Murole  evidence  nutj  be  admissible  to  prove  tbe  making  of  a  separate  and  dis- 
tinct parole  contract  at  tbe  same  time  a  written  contract  is  made. 

Query:  Whether  the  evidence  offered  was  admissible  lyider  this  rule f 

If  a  mistake  in  fact  is  made  in  a  settlement,  and  the  party  against  whom  it  is  made 
pays  more  than  he  is  justly  bound  to  pay,  he  may  recover  it  back. 

Formerly  it  was  held  that  a  partial  failure  of  consideration  could  not  be  pleaded  as 
a  defense  pro  ianto  to  a  note.  Recently,  many  Courts  have  admitted  such 
defense,  and  it  is  held  to  be  a  good  defense  under  our  mixed  system  of  common 
law  and  chancery  proceedings. 

Evidence  that  defendants  had  found  what  they  tJumgJU  to  be  a  mistake  ip.  the  settle- 
ment wonld  not  invalidate  the  notes.  The  notes  (notwithstanding  the  upree- 
ment)  are  prima  faeU  evidence  of  the  debt.  The  burthen  of  proof  to  show  an 
*    actual  mistake  lies  on  defendants. 

The  agreement  between  the  parties,  and  the  circumstances  attending  the  settlement 
may  be  introduced,  vrith  other  facts  and  circumstances,  to  show  mistake. 

Appeal  from  the  District  Court  of  tlfe  Second  Judicial  Dis- 
trict  of  the  Territory  of  Nevada,  Douglas  County,  Hon.  (tko. 
TuKNEK  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Williams  dk  B icier ^  Counsel*  for  A4)pellants. 

KendulJ^  Quint  &  Hardy ^  C\:)unsel  for  Respondent. 

The  appellants  niad^  the  following  points : 

First — The  notes  being  taken  after  maturity,  are  subject  to 
all  the  equities. 

This  point  is  not  contested  by  respondent. 

Second — The  rule  that  written  instmnients  cannot  be  varied 
by  parole  evidence  is  subject  to  many  <|ualiiications. 

Parol  evidence  may  be  introduced  to  prove  the  instrument 
is  void  for  fraud,  etc.,  or  for  want  of  consideration.  (1  (Ireen- 
leaf  on  Evidence,  sec.  284;  Slcuh  v.  Hidstead,  7  Conn.  322; 
Schoolwcdcer  v.  Eoosa^  17  John.  304;  Dexter  v.  Clewana^  17 
Pick.  177 ;  Case  v.  Gerrishj  15  Pick.  4i^. )  So  partial  failure 
may  be  j)roved.  (Smith's  Mercantile  Law,  337 ;  Cliitty  on 
Contracts,  670 ;  Bond  v.  Fltzpatriek^  4  Gray,  89 ;  Htoddard 
V.  Kind>aU,  6  Gushing,  469;  FarUh  v.  /S'^^z/e^,'  14  Pick.  208.) 

For  the  purpose  of  showing  partial  failure,  contemporaneous 
parol  agreements  are  admissible.  {Slude  v.  Ilalstead^  \  Conn. ; 
Dexterr  v.  Clema/ns^  17  Pick,  1 77 ;  Cane  v.  GerruK  15  Pick, 
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49 ;  Bond  v.  Fitzpoitrick^  4  Gray,  89 ;  Pcmsh  v.  SUme^  14 
Pick.  208.)  -        " 

-The  evidence  was  admissible  to  show  a  mistake  in  the 
amount  of  the  notes.  {Palmer  \.  Varwe^  13  Cal.  555-6 ;  Prim 
V.  McCahiU^  21  Cal.  128  ;  Hathaway  \,  Brodie^  Cal.,  October 
Term,  1863.) 

The  evidence  was  admissible  to  avoid  circuity  of  action.  If 
defendants  had  paid  the  money  they  could  have  recovered  it 
back  to  the  extent  of  the  mistake  in  settlement.  {Barr  v. 
Veeder,  3  Wend.  412 ;  Tinder  v.  May,  8  Wend.  561 ;  Wimer 
wBidkley,  15  Wend.  321 ;  Broion  v.  WiUiams,  4  Wend.  360  ; 
Wheaton's  Selwin's  nidprim  title  assumpsit,  pp.  82-3-4.) 

Respondent  made  the  following  points : 

First — It  is  an  inflexible  rule  that  parole  evidence  is  not 
admissible  to  supply  or  contradict,  enlarge  or  vary  the  words 
of  a  contract  in  WTiting.  (Kent's  Commentaries,  vol.  2,  pp. 
731-2;  Chitty  on  Contracts,  p.  105;  Storey  on  Promissory 
Notes,  sees.  410  and  291  ;•  Chitty  on  Bills,  sec.  61 ;  Parsons  on 
Contracts,  p.  60  ;  U.  S.  Digest,  Vol.  12,  p.  502— vol.  13,  p.  538 
—vol.  5,' 647;  5  Wend.  p.  187,  9  Wend,  538,  17  Wend.  190 ; 
6  Cal.  38,  4  Cal.  204  and  258,  7  Cal.  285,  10  Cal.  106,  11 
Cal.  198,  12  Cal.  130,  13  Cal.  125, 16  fcal.  140 ;  Goldnum  v. 
Dome,  Oct.  Term  of  Cal.,  1863.) 

Second — If  mistake  in  making  ike  ti^^,  such  mistake  might 
be  shown  by  parole.  Here  is  no  pretence  that  there  was  a 
mistake  in  Tnaking  the  notes.  They  are  what  all  the  parties 
agreed  they  should  be. 

If  any  mistake,  it  was  in  a  settlement  made  some  time  pre- 
vious to  making  the  notes. 

A  mistake  in  this  settlement  cannot  be  introduced  to  impeach 
the  notes.^  (7  Cal.  205,  .8  Cal.  32,  13  Cal.  136.)  K  it  had 
turned  out  that  the  amount  due  was  greater  than  the  amount 
of  the  nates,  plaintiff's  assignee  could  not  have  enlarged  the 
notes  or  recovered  the  surplus.  {Belt  v.  Mehen,  2  Cal.  159  ; 
Story's  Eq.  Juris.,  sees.  146-9 ;  Monier  v.  Bo/rrett,  26  Wend. 
168 ;  Morenha/u/t  v.  Brown^  Cal. — not  yet  reported.) 

Parole  evidence  is  admissible  to  explain  and  apply  the  writ- 
ing, but  not  ^to  add  to  it  or  vary  its  terms,    (2  Phillips'  E.  C. 
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H.  and  Everts',  665,  and  note  494 ;  Ibid,  ii^e  ;  Story's  Equity, 
sec.  160;  Leonard  v.  Vischer^  2  Cal.  37;  Conner  v.  Clark^  12 
Cal.  168;  Stanley  v.  (rreen^  12  Cal.  148;  Johnson  v.Careyj^  2 
Cal.  36 ;  Kimj  v.  Norton^  4  Cal.  358 ;  Osbom  v.  Hcndrick- 
son,  7  Cal.  283,  8  Cal.  32,  10  Cal.  106-178.)      . 

Opinion  by  BEArrv,  J.,  full  Bench  concurring. 

This  was  a  suit  brought  on  two  promissory  notes  by«the 
plaintiif  as  assignee  of  one  Dryden.  The  defense  set  up  (so  far 
as  there  is  any  question  before  the  C^ourt)  was,  that  prior  to  the 
time  the  notes  were  executed  there  had  been  an  informal  settle- 
ment between  the  defendants  and  Dryden,  and  a  balance  found 
due  to  Dryden  of  $983,  but  this  settlement  was  made  in  the 
absence  of  defendants'  hooks,  and  with  an  imdei'standing  that 
if  any  error  was  discovered  when  they  had  access  to  their 
books,  it  was  to  be  rectified.  On  the  7th  day  of  January,  1862, 
defendants  executed  four  promissory  notes  of  different  sizes, 
amounting  in  the  aggi*egate  to  8983,  with,  as  the  defense 
alleges,  the  '*  express  undei*standing;  promise  and  stipulation, 
if  any  error  or  mistake  sliould  be  discovered  thereafter,  that 
the  same  should  be  rectified,  and  that  said  promissory  notes 
should  be  enlarged  or  diminished  in  amount  according  as  the 
mistake,  if  any  sliould  be  found,  in  favor  of  or  against  said 
Dryden.^' 

On  the  trial  of  the  case,  after  the  plaintiff  rested,  the  defense 
offered  the  following  testimony :  ^'  That  at  the  time  said  notes 
sued  upon  wer^  given  by  said  appellants,  to  the  assignor  of 
respondent,  it  was  the  express  understanding  and  stipulation 
between  the  said  assignor  (Dryden)  of  the  respondent  [and  these 
appellants],  that,  if  at  any  futm*e  period,  upon  examination  of 
their  books,  accounts,  vouchers,  etc.,  the  appellants  should  dis- 
cover any  mistake  or  error  in  the  amount  of  their  respective 
claims  against  each  other,  increasing  or  diminishing  the  amount 
informally  settled  upon,  and  for  which  the  notes  referred  to 
herein  were  given,  then  the  said  error,  upon  its  being  discoN- 
ered,  should  be  rectified,  and  the  amount  of  said  notes  should 
be  increased  or  diminished  in  accordance  therewith."  Also, 
appellants  offered  to  prove  that,  after  the  execution  of  said 
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notes,  tliey  did  make  an  examination  of  their  books  and  vouch- 
ers, according  to  said  stipulation,  and  found  that  the  said 
Dryden,  tlie  payee  of  said  notes,  had  claimed  more  than  was 
due  him,  and  that  there  was  an  eiTor  or  mistake  against  the 
rospondent  of  two  hundred  and  twenty  dollars  existing  at  the 
time  said  notes  were  given,  and  which  should  have  been 
deducted  from  said  notes  according  to  agreement ;  and  appel- 
lants further  offered  to  prove  that  when  they  executed  and 
delivered  these  notes  to  the  said  Dryden,  payee,  as  aforesaid, 
that  neither  these  appellants  nor  the  said  Dryden  had  present 
their  respective  l)ooks,  accounts  or  vouchers,  by  which  a  cor- 
rect settlement  of  their  business  affairs  could  be  ascertained. 

The  admission  of  this  testimony  was  objected  to  by  plaintiff, 
the  objection  sustained,  and  the  defendants  excepted.  The 
question  presented  to  this  C,\>urt  is,  did  the  Court  IkjIow  err  in 
rejecting  this  testimony  i  liespoiulents  rely  on  the  proposition 
that  "  parole  evidence  is  nut  admissible  to  su}>ply  or  contradict, 
to  enlarge  or  vary  the  words  of  a  contract  in  writing."  No 
proposition  can  be  better  established  than  the  one  laid  down. 
Yet  the  application  of  that  rule  in  practice  sometimes  presents 
questions  of  great  nicety.  It  is  not  contended  here  that  the 
contract  set  up  in  the  defendants'  answer  could  be  proved  by 
way  of  explaining  the  meaning  of  the  notes  given ;  that  is, 
''  to  supply,  contradict,  enlarge  or  .vary  the  words"  contained 
in  these  notes.  Such  proof  can  never  be  introduced  except  in  a 
proper  proceeding  where  there  has  been  a  mistake  in  drafting 
the  instrmnent.  But  if  we  understand  the  position  of  the 
appellants,  they  claim  the  right  to  prove  a  §ubstantive  and 
distinct  contract.  The  language  of  the  pleading  is  rather 
peculiar,  ''  that  said  promissory  notes  should  be  enlarged  or 
diminished  in  amount  according  as  the  mistake,  if  any  should 
be  found,"  etc.  We  are  hardly  to  suppose  if  the  parties  used 
this  exact  language,  that  it  was  tlieir  intention  that  if  Dryden 
found  a  mistake  in  the  accounts  in  his  favor  that  he  was  to 
alter  or  erase  and  rewrite  the  amounts  in  the  notes  he  held 
against  the  defendants,  to  correspond  A^'ith  the  corrected 
accounts ;  or  if  the  error  was  proved  the  other  way,  that  he 
was  to  allow  the  defendants  to  alter  the  notes  he  held.  But  if 
we  put  a  common  sense  interpretation  on  the  agreement,  it 
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simply  meant  that  this  settlement  was  not  to  be  considered 
final.  If  au  error  was  fomid,  it  was  to  be  corrected.  If  in 
favor  of  defendants,  Dryden  would  surrender  one  or  more  of 
the  notes,  or  enter  a  credit  on  them  to  tlie  extent  that  would 
be  necessary  to  correct  the  error.  If  against  the  defendants, 
they  would  execute  an  additional  note  for  the  amount  due. 

Putting  this  interpretation  on  the  agreement,  and  it  appears 
to  us  that  it  may  be  held  to  be  not  an  agreement  to  vary 
the  contract  as  expressed  in  the  notes  executed,  but  a  separate 
and  independent  agreement  that,  upon  the  happening  of  a 
certain  event  (the  finding  an  eiTor  or  mistake  in  the  settle- 
ment) they  would  coiTect  it.  We  are  not  satisfied  such  an 
agreement  would  be  invalid. 

It  would  appear  to  be  an  agreement  founded  on  a  good  con- 
sideration ;  hor  do  we  see  that  the  fact  that  the  agreement  was 
entered  into  simultaneously  with  the  execution  of  the  notes, 
renders  it  null  and  void,  or  affects  the  character  of  evidence  by 
which  it  is  to  be  sustained. 

But  admitting  our  views  on  this  point  are  en'oneous,  still  it 
appears  to  us  that  the  rights  of  the  parties  in  tliis  instance 
would  be  about  the  same  without  oral  agreement.  If,  in  the 
absence  of  their  books,  the  parties  had  njade  a  settlement,  and ' 
the  defendants  paid  an  apparent  balance  against  themselves, 
each  of  the  parties  acting  in  good  faith,  but  laboring  under  a 
mutual  mistake  of  fact,  there  can  be  no  doubt  the  defendants 
would,  on  discovering  a  mistake  against  themselves,  have  been 
entitled  to  recover  back  the  amoimt  paid  beyond  the  real  bal- 
ance against  them. 

If  they  possessed  this  right  without  agreement,  the  contract 
which  was  attempted  to  be  made  could  not  destroy  that  right. 

The  defendants  not  only  offered  to  prove  the  verbal  contract, 
but  the  existence  of  the  mistake.  If  the  notes  were  given  for 
$983,  and  there  was  only  due  from  defendants  $763,  there  was 
a  partial  failure  of  consideration,  and  if  a  paHial  failure  of 
consideration  can  be  set  up  as  defense  to  a  note,  tliat  part  of 
the  evidence  relating  to  the  mistake  in  the  accounts  was  admis- 
sible, for  the  purpose  of  showing  that  failure. 

It  has  not  been  many  years  since  it  was  almost  invariably 
held  by  the  Courts  of  England  and  the  various  States  of  this 
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Union,  that  partial  failure  of  the  consideration  could  not  be 
pleaded  at  law  as  a  defense  ^<?  tarUo  to  a  note. 

Of  late  years,  however,  to  avoid  circuity  of  action,  many 
common  law  Courts  have  held  that  partial  failure  of  consider- 
ation of  a  note  may  be  pleaded  at  law.  That  we  think  the 
better  rule,  and  especially  must  it  be  so  under  our  system,  where 
the  common  law  and  equity  systems  are  so  intimately  connected. 
The  notes  in  this  instance  were  assigned  after  maturity,  and  it 
is  a  well  settled  principle,  that  under  such  circumstances, 
whatever  would  have  been,  a  defense  to  the  notes  in  the  hands 
of  the  original  payee,  is  also  a  defense  against  the  assignee. 

The  answer  of  defendants  in  this  case,  seems  to  rely  princi- 
pally on  that  oral  contract  as  a  defense.  Nevertheless  it  states 
substantially  the  facts  that  would  have  to  be  stated  to  sustain 
the  plea  of  partial  failure  of  consideration. 

Under  our  very  liberal  system  in  regard  to  pleadings,  we 
think  it  may  be  held  as  a  good  answer  to  support  that  defense. 

The  authorities  as  to  the  introduction  of  evidence  to  prove 
oral  agreements  made  when  the  notes  were  executed,  as  to  the 
manner  of  paying  notes,  the  giving  of  credits,  etc.,  are,  it 
appears  to  us,  somewhat  conflicting  and  not  easily  reconciled. 

We  think  these  propositions  have  been  settled.  If  A  and  B 
settle  accounts,  A  gives  his  note  to  B,  and  B  agrees  if  A,  on 
examination  of  his  accounts,  is  dissatisfied,  he  ^^411  give  up  the 
note  or  enter  a  credit  on  it,  this  is  not  a  valid  agreement.  It 
is  a  verbal  agreement  to  make  that  dependent  on  tlie  ?r/K  of  A, 
which  by  the  writing  is  absolute.  So  if  B  says  to  A,  when  the 
note  is  executed,  if  you  will  procure  bank  notes  of  a  certain 
character,  I  will  take  them  in  discharge  of  this  note,  and  A 
executes  the  note  with  this  understanding ;  it  has  been  held  he 
cannot  discharge  the  note  with  such  bank  notes,  or  plead  the 
tender  of  them  in  defense,  because  this  would  be  varying  a 
written  contract  by  parole. 

Yet  when  B,  by  the  terms  of  a  contract,  was  bound  to  pay 
A  a  sum  of  money  at  a  future  day,  and  A  obtained  from  B  a 
smaller  sum,  and  executed  his  note  to  B  for  such  smaller  sum, 
with  the  oral  agreement  made  when  the  note  was  executed, 
that  the  note  was  not  to  be  paid,  but  the  note  and  accumulated 
interest  was  to  be  credited  on  the  larger  sum  when  it  became 
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due  on  B's  contract,  this  agreement  was  held  to  be  a  defense 
against  the  note.  A  case  which  seems  irreconcilable  with  the 
preceding  cases. 

The  case  of  Batterman  v.  Pierce  et  (d.^  3  Hill,  171,  is,  it 
appears  to  ns,  precisely  like  the  one  under  consideration,  so  far 
as  it  relates  to  the  admissibility  of  oral  testimony. 

In  next  to  last  paragraph  of  opinion,  page  478,  the  XDourt 
holds  the  oral  testimony  does  not  tend  to  vary  the  written  con- 
tract, but  proves  a  distinct  verbal  contract  entered  into  simul- 
taneously with  the  written  contract. 

Several  other  cases  we  have  examined,  seem  to  agree  in 
principle  with  these  latter  ones.  From  the  want  of  access  to 
a  good  library,  we  have  not  been  able  to  give  this  part  of  the 
subject  6uch  an  examination  as  we  could  have  desired.  But 
from  the  best  light  we  have  on  the  subject,  we  are  satisfied  the 
whole  of  the*  evidence  offered  by  the  defendants  should  have 
been  admitted.  The  settlement  having  been  made,  the  burthen 
of  proof  falls  on  defendants  to  prove  a  mistake.  And  that 
proof  must  be  reasonably  clear  and  satisfactory. 

The  fact  that  the  parties,  when  they  made  the  settlement, 
anticipated  that  probably  there  might  be  a  mistake,  may  be 
legitimately  introduced  with  other  testimony  to  explain  any 
mistake  tod  partial  failure  of  consideration.  The  proof  of  the 
agreement,  and  the  fact  that  defendants  thought  there  was  a 
mistake,  would  not  be  a  defense  to  this  action.  But  proof  that 
there  was  a  mistake  is  a  defense  j!>r<?  tcmto. 

The  order  of  the  Court  below,  refusing  to  grant  a  new  trial, 
must  be  set  aside,  the  judgment  reversed,  and  a  new  trial 
granted. 


RTJNKLE,  LICHTENSTEm  et  al..  Appellants,  v.  GAY- 
LOED,  Respondent. 

RESPONSE  TO  PETITION  FOR  REHEARING. 

▲  mortgagee  or  imstae  in  poBsesnon,  with  power  to  Bell,  most  sell  ilurlj  and  for 
the  best  price  he  can  obtain.  He  is  not  at  liberty  to  sell  to  the  first  person 
whom  he  finds  willing  to  pay  bis  debt  and  take  the  property  without  any  inquiry 
as  to  whether  the  property  it  worth  more  than  the  debt. 
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One  who  purohasee  from  a  mortgagee  in  poBsession,  with  power  to  sell,  and  who 
knowa  the  mortgagee  is  sacrificing  the  property,  sellisg  it  at  a  small  fractioii 
of  its  value,  and  that,  too,  when  he  could  collect  his  debt  out  of  the  rents  in 
from  two  to  five  months  without  sale,  is  not  an  innocent  vendee  and  will  not  be 
protected  in  his  purchase.  He  can  occupy  no  better  position  than  that  of  an 
assignee  of  the  mortgage  debt. 

If  he  gets  a  third  party,  who  is  ignorant  of  the  fact  that  the  vendee  is  merely  a 
mortgagee  or  tmstee,  to  make  the  purchase,  advance  the  money  for  him  and 
take  the  deed  to  himself  (the  third  party),  this  will  not  alter  the  efieot  of  the 
dee<f  after  the  nominal  purchaser  transfers  the  title  to  his  principal  for  whom 
he  made  the  purchase. 

The  deed  can  only  operate  as  a  secnrity  for  the  advance  made  by  the  nominal  pur- 
chaser. When  that  money  and  interest  is  paid  by  the  beneficial  purchaser,  then 
he  stands  just  as  if  he  had  made  the  purchase  himself  without  the  intervention 
of  a  third  party. 

The  nominal  purchaser,  after  getting  his  money  and  conveying  the  property  to  his 
principal  by  deed  of  bargain  and  sale,  would  not  be  liable  on  those  warrantees, 
which  are  by  statute  implied  in  every  deed  of  bargain  and  sale  upon  the  land, 
being  recovered  firom  his  vendee  by  the  original  mortgagor. 

Appeal  from  the  District  Court  of  the  First  Judical  Dis- 
trict of  the  Ten-itory  of  Nevada,  Hon.  J.  W.  Noeth  pre- 
siding. 

This  case  was  originally  brought  by  Gaylord  as  plaintiff,  in 
the  Territorial  Court  for  Storey  County.  The  judgment  was 
in  his  favor. 

The  defendants  brought  the  case  by  appeal  before  the  Su- 
preme Court  of  the  Territory.  In  that  Court  the  position  of 
the  parties  were  changed,  and  it  stood  on  Jhe  Calendar  a£ 
"  BunMe^  Lichtenstein  et  al.^  Plaintiffs  in  Error,  v.  GayUyrdy 
Defendant  in  Error." 

The  other  facts  of  the  case  are  sufficiently  shown  in  the 
opinion.    . 

AfidersoTi  &  Lmis^mg  and  J,  II,  Hardy,  for  Plaintiffs  in 
Error. 

Ralston  da  Oriffith,  for  Respondents. 

The  petition  for  rehearing  is  principally  an  argument  as  to 
the  facts  and  deductions  from  testimony ;  it  cannot  readily  be 
abridged  so  as  to  bring  it  within  a  proper  compass  for  this 
report.  The  principal  points  ai-e  noticed  in  the  opinion  of  the 
Court. 
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Opinion  by  Beatty  J.,  Brqsxan,  J*  concurring. 

This  cause  was  heard  and  determined  by  the  Supreme 
Court  of  the  Territory  of  Nevada,  and  after  its  determination 
a  petition  for  reliearing  was  presented  to  that  Court,  which 
was  never  acted  on.  It  now  comes  before  us  to  determine 
whether  thaj;  petition  shall  be  granted  or  refused.  The  opin- 
ion of  the  late  Court  is  not  to  be  foimd  among  the  files  of  the 
Court,  and  we  are  therefore  under  the  necessity  of  treating 
this  ease  almost  as  if  it  were  before  us  on  trial. 

The  principal  facts  of  the  case  are  these : 

.The  plaintiff,  Gaylord,  in  the  month  of  June,  1860,  was  the 
owner  of  a  certain  town  lot  in  Virginia,  and  being  indebted 
to  George  W.  Durgan  in  the  sum  of  two  hundred  and  forty 
dollars,  executed  his  note  to  Dtu-gan  for  that  amount,  and 
secured  the  noto  by  mortgage  on  his  city  lot. 

In  April,  1861,  plaintiff  was  in  bad  health,  and  fearing  a 
sudden  death  gave  an  absolute  deed  to  Durgan  for  the  lot — 
Durgan  accepting  the  deed  and  promising  to  sell  the  lot  and 
remit  the  proceeds  (after  deducting  the  amount  of  his  note) 
to  the  family  of  Gaylord  in  Illinois.  When  the  absolute  deed 
was  delivered,  Durgan  still  retained  the  note  and  mortgage. 
Durgan,  after  this,  left  the  Territorj^,  and  Gaylord  continued 
to  enjoy  tod  receive  the  rents  and  profits  of  tlie  property,  but 
in  so  doing  professed  to  act  as  the  attorney  of  Durgan.  In 
November,  1861,  Durgan  appointed  one  C.  H.  Fish  his  attor-, 
ney,  with  power  to  collect  debts  and  execute  conveyances  of 
real  estate. 

In  January  or  February,  1862,  Durgan  instructed  his  attor- 
ney. Fish,  "  to  raise  the  money  on  said  property  to  pay  the 
said  note  of  two  hundred  and  forty  dollars,  and  also  two  other 
notes  of  other  parties,  amounting  to  about  five  hundred  dollars, 
in  all  to  about  seven  hundred  and  fifty  dollars."  This  quota- 
tion is  from  the  finding  of  the  referee.  We  are  utterly  una- 
ble, from  the  pleadings,  from  the  findings  of  the  facts,  evidence, 
or  statement  of  facts  made  by  counsel,  to  tell  what  connection 
these  two  notes  for  "  about  five  hundred  dollars  "  had  with  the 
business  of  Gaylord  and  Durgan.  Sometimes  we  have  been 
inclined  to  believe  that  these  two  notes  were  notes  against 
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Gaylord,  which  Durgan  had  bought  and  got  assigned  to  him- 
self, and  was  desirous  of  having  tacked  on  to  his  mortgage. 
From  other  expressions,  especially  in  petition  for  rehearing, 
we  would  infer  that  these  were  notes  due  from  Durgan  to 
strangers  to  this  record. 

Fish  was  instructed  to  get  a  new  note  from  Gaylord  cover- 
ing the  whole  seven  hundred  and  fifty  dollars,  or  in  case  of 
refusal  to  sell  the  lot  for  that  amount,  Gaylord  refused  to 
execute  the  new  note  (for  what  reason  is  nowhere  stated),  and 
Fish  then  attempted  to  raise  the  seven  hundred  and  fifty  dol- 
lars on  the  property.  After  trying  in  other  quarters  he  ap- 
plies to  Lichtenstein,  who  was  then  a  tenant  in  possession  of 
the  lot,  papng  one  hundred  and  fifty  dollars  per  month. 
Lichtenstein's  lease  purported  to  be  madp  by  Durgan,  through 
his  attorney  in  fact,  Gaylord.  Lichtenstein  was  informed  by 
Fish  that  he  had  been  instructed  by  Durgan  "  to  raise  the  money 
on  the  plaintiff's  note  and  the  other  notes  as  before  stated, 
and  to  execute  a  deed  of  the  property  upon  receiving  the 
amount  due  on  said  notes.  He  showed  his  power  of  attorney 
and  plaintiff's  deed  to  Durgan.  He  also  showed  the  notes  to 
Lichtenstein,  and  figured  up  the  amount  due  on  them,  and 
stated  to  him  that  he  would  execute  a  deed  for  the  amoimt  so 
found  to  be  due  on  them." 

This  quotation  is  from  a  finding  of  the  referee.  Two  weeks 
after  this  conversation  between  Fish  and  Lichtenstein,  the  lat- 
ter came  with  Kunkle  to  see  Fish.  Eunkle  advanced  the 
seven  hundred  and  fifty  dollars,  took  the  deed  to  himself,  and 
gave  an  obligation, to  Lichtenstein  to  convey  the  lots  to  him 
on  the  payment  of  seven  hundred  and  fifty  dollars  within  six 
and  after  three  months  from  the  date  theieof,  he  (L.),  in  the 
meantime,  to  keep  the  property  and  pay  a  rent  of  sixty  doUars 
per  month  until  the  purchase  price  was  paid.  After  the  deed 
was  delivered  to  Rurikle,  Fish  then  offered  him-the  three  notes 
and  the  mortgage  of  Gaylord. 

At  first  he  appeared  surprised  at  the  offer,  and  was  disposed 
to  refuse  having  anything  to  do  with  them,  and  then  accepted 
them.  Subsequently  Lichtenstein  paid  the  seven  hundred 
and  fifty  doUars  to  Eunkle  and  took  the  deed.  Gaylord  ten- 
dered to  Bunkle  before  he  deeded  the  lot  to  Lichtenstein,  the  * 
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amount  of  the  two  hundred  and  forty  dollars,  note  and  interest, 
and  demanded  a  deed  for  the  property.  This  was  refused,  and 
a  suit  was  brought.  The  referee  finds  that  Lichtenstein  had 
notice  of  the  trust  between  Durgan  and  Gaylord,  and  that 
Runkle  was  not  the  real  purchaser  of  the  lot,  but  only  ad- 
vanced the  money  for  Lichtenstein,  and  took  his  security  on 
the  lot. 

The  referee  decrees  that  on  the  receipt  of  the  two  hundred 
and  forty  dollars  and  interest  by  Runkle,  he  should  convey 
the  lot  to  Gaylord.  This  decree  is  sustained  by  the  Court, 
and  counsel  for  defendants  ask  for  a  rehearing.  The  first  pro- 
position in  petition  is  in  general  terms  (no  particular  defect 
pointed  out),  that  the  complaint  is  defective.  The  complaint 
is  not  a  model  of  good  pleading,  but  we  think  states  facts  suffi- 
cient to  entitle  the  plaintiff  to  the  relief  sought,  if  sustained 
by  the  proof.  The  next  point  is  that  even  according  to  plain- 
tiff's theory,  Durgan  was  trustee,  wdth  power  to  sell,  and  if*  he 
sold  imder  the  power  his  failure  in  regard  to  the  application 
of  the  funds  could  not  invalidate  the  sale. 

This  is  true  if  the  sale  was  a  fair  one,  and  the  purchaser 
had  no  complicity  with  the  misapplication  of  the  funds. 

Another  point  made  by  the  petitioner  is,  that  if  Lichten- 
stein knew  the  facts  in  relation  to  Durgan's  holding  the  notes 
and  mortgage  against  Gaylord,  there  is  no  evidence  that  he 
knew  there  was  a  promise  or  trust  on  the  part  of  Durgan  to 
send  the  proceeds  of  the  sale  to  Gaylord's  family.  That  seems 
to  be  true ;  but  it  is  a  matter  of  no  importance  whether  he 
knew  anything  about  the  trust  or  not.  If  Durgan  merely 
held  the  deed  as  security  for  the  note  (and  once  a  mortgage 
always  a  mortgage,  is  a  maxim  of  the  law),  then  he  must  act 
fairly  toward  Gaylord.  He  had  no  more  right  to  commit  a 
fraud  on  Gaylord  than  on  his  family.  Whether  there  was  or 
was  not.a  trust  in  favor  of  Qaylord's  family,  was  immaterial  so 
far  as  Lichtenstein  was  concerned. 

The  fact  that  the  plaintiff  did  not  swear  liie  trustee,  cannot 
have  much  weight  in  this  case  when  we  consider, 

Fi/rst^  That  the  trustee  was  out  of  the  Territory ;  and 

Second^  That  if  any  fraud  was  committed,  he  was  the  main 
agent  in  the  fraud. 
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The  fact  tliat  Gaylord  was  asked  to  pay  liis  debt  before  the 
sale  was  made,  cannot  deprive  him  of  his  property. 

If,  as  the  referee  finds,  Lichtenstein  was  the  real  purchaser, 
and  Rmikle  only  advanced  the  money  for  him  and  took  secu- 
rity on  the  property,  then  Kunkle's  ignorance  of  tlie  circimi- 
stances  under  which  Durgan  took  the  deed  from  Gaylord 
could  not  protect  Lichtenstein.  Runkle  might  be  protected 
to  the  extent  of  securing  his  money  advanced,  but  that  is  all. 
This  money  he  had  received  from  Lichtenstein ;  he  could  not 
claim  it  of  Gaylord.  Neither  could  Lichtenstein,  unless  he 
were  an  innocent  purchaser.  The  fears  of  counsel  that  Run- 
kle, an  innocent  party  without  notice,  might,  if  this  decree 
stands,  be  answerable  over  to  Lichtenstein,  are,  we  think, 
entirely  without  foundation.  There  was  no  encumbrance  on 
this  land,  created  by  Runkle  or  any  one  claiming  under  him  ; 
but  if  there  was  an  incumbrance,  it  was  created  by  one  who 
held  the  land  prior  to  Runkle,  and  for  such  incumbrance 
Runkle  is  not  liable  under  the  49th  section  of  the  Act  concern- 
ing conveyances. 

Having  noticed  the  principal  points  made  in  the  applica- 
tion for  a  rehearing,  we  wall  now  give  our  views  of  the  case 
in  a  more  connected  fonn. 

The  referee  finds,  and  we  think  on  suflicient  evidence,  that 
Runkle  was  not  the  real  purchaser,  but  merely  the  mortgagee, 
in  effect,  of  Lichtenstein.  That  being  the  case,  and  he  having 
received  his  money  of  Lichtenstein  before  the  trial  and  judgi- 
ment,  the  case  may  be  treated  as  if  he  were  not  in  it.  It  is 
only  necessary  to  investigate  the  rights  of  Lichtenstein  and 
Gaylord.  When  Lichtenstein  was  negotiating  with  Fish  for 
the  lots,  he  knew  Fish  only  wanted  to  raise  the  amount  of  those 
notes.  Wliether  he  had  seen  the  mortgage  or  not,  he  must 
have  known  the  land  was  held  in  some  way  as  security  for 
Gaylord's  debts.  All  the  circumstances  pointed  to  this.  Fish 
wanted  to  raise  the  amount  of  these  notes,  not  to  sell  the  land 
for  the  highest  price  he  could  get.  Lichtenstein  must  have 
known  that  a  lot  renting  for  one  hundred  and  fifty  dollai'S  per 
month  was  worth  more  than  seven  hundred  and  fifty  dollars. 

If  he  was  in  any  doubt  about  the  transaction,  he  knew  Gay- 
lord ;  paid  his  rent  to  him  monthly,  and  could  have  inquired. 
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If  Durgan  held  the  land  as  security,  it  was  his  duty  to  sell  it 
for  the  best  price  he  could  get ;  not  to  sacrifice  it  for  the  amount 
of  his  debt. 

K  the  debt  secured  by  the  deed  only  amounted  to  two  hun- 
dred and  forty  dollars  and  interest,  say  two  hundred  and  eighty- 
five  in  all,  two  months'  rent  would  have  satisfied  it.  All  he 
had  to  do  was  to  require  Litchtenstein  to  pay  his  rent  to  Fish 
instead  of  Gaylord  foitwo  months,  and  there  was  an  end  of  the 
matter.  If  Gaylord  was  bound  for  the  other  two  notes,  and 
he  could  tack  them  to  his  mortgage,  the  same  course  for  five 
months  would  have  paid  the  whole.  Lichtenstein  having  pur- 
chased under  these  circtmistances  is  in  this  dilemma ; 

He*  must  stand  as  the  purchaser  in  good  faith  of  the  mort- 
gagee's interest,  or  he  must  stand  convicted  of  a  fraudulent 
contrivance  and  combination  with  tlie  mortgagee  to  attempt  to 
deprive  the  mortgagor  of  his  right  of  redemption. 

Durgan's  position  was  that  of  a  mortgagee  with  power  to 
sell.  To  say  that  a  mortgagee  with  power  to  sell,  who  has  an 
incumbrance  on  the  estate  of  less  than  one-third  its  value — an 
incumbrance  which  five  or  six  month's  rent  will  discharge — 
has  the  right  to  seU  the  estate  absolutely  to  the  first  man  he 
meets  ^ho  will  pay  the  amoimt  of  incumbrance,  without  any 
attempt  to  get  a  larger  price  for  it,  would  in  our  opinion,  be 
equivalent  to  saying  fraud  and  oppression  shall  be  protected 
and  encouraged. 

The  most  favorable  position  for  Lichtenstein  to  occupy,  is 
that  of  a  iona^de  assignee  of  the  mortgagee's  estate. 

The  findings  of  the  referee's  report;  perhaps,  entitles  him  to 
that  position.     There  is  no  finding  of  fraud. 

If  he  was  the  bona  fide  assignee  of  the  mortgaged  estate, 
what  then  should  have  been  the  degree?  Lichtenstein  was 
renting  the  premises  at  one  hundred  and  fifty  dollars  per  month. 
He  bought  up  the  mortgagee's  interest  and  stood  as  mortgagor 
in  possession.  As  soon  as  the  rents  extinguished  the  debt  of 
seven  hundred  and  fifty  dollars,  he  must  surrender  the  premises 
to  mortgagor  or  become  liable  for  the  rents.  Lichtenstein  held 
the  premises  from  the  15th  of  February,  when  Fish  made  the 
deed,  to  November  5th,  when  report  of  referee  was  filed — say 
for  eight  and  two-thirda  months.    The«rent  for  this  period  waa 

•  9 


Digitized  by 


Google 


130        SUPREME  COURT  OP  ICEVADA,  1865. 

CordieU  «.  FrizeU. 

one  thousand  three  hundred  dollars.  So  after  allowing  the 
most  liberal  interest  on  the  seven  hundred  and  fifty  dollars, 
and  admitting  Gaylord  to  be  bound  for  the  whole  amount,  it 
is  evident  there  was  a  considerable  balance  in  favor  of  Gaylord, 
for  which  he  is  entitled  to  a  decree. 

But  instead  of  this  the  referee  makes  him  pay  two  hundred 
and  eighty-live  dollars  to  get  his  lot.  This  was  evidently  error, 
but  it  was  error  in  favor  of,  and  not  agaiq^t  appellants.  There 
are  certainly  some  errors  and  irregularities  in  the  case,  and  per-i 
haps  a  want  of  proper  parties.  But  there  is  nothing  of  wliich 
appellants  have  a  right  to  complain.  The  decree  is  more  favor- 
able to  them  than  it  should  have  been.*   Rehearing  denied. 

Dissenting  opinipn  by  Lewis,  C.  J. 

I  dissent  from  the  opinion  in  this  case,  for  the  reasons  that 
I  do  not  think  that  the  transaction  between  Pish,  Runkle  and 
Lichtenstein,  constituted  an  assignment  of  the  mortgage  from 
Gaylord  to  Dm-gan,  and  also  that  there  was  no  such  fraud 
shown  ill  the  sale  from  Durgan  to  Lichtenstein  as  would 
authorize  it  to  be  set  aside. 


THOMAS  CORDIELL,  Respondent,  v.  LLOYD  FRIZELL, 

Appellant. 

County  officers,  as  used  in  the  18th  section  of  the  Schedule  to  the  Constitation, 
means  officers  who  may  be  exercising  the  functions  of  their  office  when  the 
Constitution  takes  effect.  It  does  not  include  officers  eUot  who  may  not  hare 
qualified  or  entered  on  the  performance  of  the  duties  of  their  office  before  the 
Constitution  took  effect. 

When  the  law  provides  an  officer  shall  be  elected  every  two  years,  but  does  not 
provide  when  the  incumbent  shall  go  out  or  the  newly  elected  come  into  office, 
the  newly  elected  may  qualify  and  enter  on  the  duties  of  his  office  as  soon  as  he 
receives  his  certificate  of  election.  * 

The  former  incumbent  will  hold  until  he  does  qualify. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Hon.  R.  S.  Mbbiok  presiding. 

The  facts  of  the  case  ^are  stated  in  the  opinion. 
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Reardon  cfe  Hereford^  Counsel  for  Appellant. 

Mitchell  cfe  Hundley^  CounBel  for  Kespondent. 

This  cause  was  argued  orally,  and  no  brief  is  on  file  on  the 
part  of  appellant.  The  brief  of  respondent  is  an  argument  as 
to  the  construction  of  the  several  secfions  of  the  State  Consti- 
tution and  Territorial  statutes  bearing  on  this  case,  and  cannot 
well  be  abridged  so  as  to  bring  it  witliin  such  reasonable  space 
as  to  allow  of  its  insertion  in  these  reports.  The  points  of  this 
brief  on  which  thfe  case  turns  are  noticed  in  the  opinion  of  the 
Court. 

Opinion  by  Beatty,  J.,  full  Bench  concurring. 

This  is  a  proceeding  instituted  by  plaintiff  or  relator  to 
establish  liis  right  to  the  oflSce,  of  Assessor  of  Storey  County. 
The  facts  are  these :  The  defendant,  at  the  September  election, 
1862,  was  elected  Assessor  of  Storey  County,  and  thereafter 
qualified  and  entered  on  the  duties  of  his  office.  He  was  elected 
under  the  provisions  of  the  Act  of  1861,  which  requires  an 
Assessor  to  be  elected  every  two  years,  and  that  they  shall  give 
bonds,  etc.,  before  entering  oti  the  duties  of  their  office.  This 
law  does  not  say,  in  direct  terms,  how  long  the  Assessor  shall 
hold  his  office.  *  But  it  is  only  necessary  to  read  sections  6,  7 
and  8  of  the  Act  in  connection  with  each  other  (see  page  147 
of  the  Statutes  of  1861),  to  see  it  was  the  intention  of  the  Legis- 
lature that  the  person  elected  should,  after  qualifying  and 
entering  on  the  duties  of  his  office,  continue  to  hold  it  until  his 
successor  was  elected  and  qualified,  which  might  be  a  little 
more  or  less  than  two  years. 

In  1862,  there  was  a  section  inserted  in  the  Revenue  Act, 
requiring  Assessors  to  be  elected  at  the  general  election  in 
1864,  and  every  two  years  thereafter.  (See  sec.  6,  Revenue 
Act  of  1862,  p.  133.)  In  1864,  this  section  was  amended  so  as 
to  require  the  Assessors  elected  in  1864,  and  every  two  years 
thereafter,  to  qualify  and  enter  upon  the  duties  of  their  office 
the  first  Monday  of  January  after  their  election.  There  is  also 
a  proviso  in  this  Act,  that  no  person  shall  be  eligible  to  this 
office  for  a  second  term.    (See  Acts  of  1864,  p.  39,  sec.  4.) 
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At  the  September  election,  1864,  relator  was  elected  to  the 
office  of  Assessor  for  Storey  County.  He  was  elected  under  the 
provisions  of  the  Act  of  1864,  which  provides  he  shall  enter  on 
the  duties  of  his  office  the  first  Monday  of  January  after  his 
election. 

Section  thirteen  of  the  Schedule  of  the  Constitution  pro- 
vides :  "  All  County  officers  under  the  laws  of  the  Territory  of 
Xevada,  at  the  time  when  the  Constitution  shall  take  effect, 
whose  offices  are  not  inconsistent  with  the  provisions  of  this 
Constitution,  shall  continue  in  office  until  the  first  Monday  of 
January,  1867,  and  until  their  successors  are  elected  and* 
qualified." 

The  only  question  for  us  to  determine  is,  was  the  relator,  on 
the  31st  day  of  October,  1864  (the  day  the  Constitution  took 
effect),  a  County  officer  under  the  laws  of  the  Territory  of 
Nevada  2  Counsel  for  relator  say  the  Constitution  applies  the 
term  "  officer,"  as  well  to  those  elected  as  to  those  who  are 
actually  in  office,  and  refer  us  to  several  sections  where  the 
word  ojficer  is  used  when  alluding,  not  to  those  in  office,  but  to 
those  elected  to  fill  an  office  at  a  future  day.  Those  who  have 
been  elected  but  not  inducted  into  office,  are,  properly  speaking, 
officers  elect — ^those  in  office  are  simply  officers — those  who  have 
been  in  office,  but  have  gone  out,  are  properly  ex-officers.  It 
is  very. proper,  in  either  conversation  or  writing,  when  speak- 
ing of  an  offixier  dect^  to  leave  off  the  suffix,  and  style  him  sim- 
ply an  officer,  if  the  context  of  the  sentence  shows  you  are 
speaking  of  one  not  yet  inducted  into  office,  but  who  is  to  be 
at  a  future  day ;  ^,  too,  in  speaking  of  an  ex-officer,  you  may- 
leave  off  the  prefix  under  like  circumstances.  But  if  the  terna 
"  officer"  is  used  in  a  sentence  where  there  is  nothing  to  qualify 
or  control  its  meaning,  everybody  understands  it  refers  to  an 
officei;  then  holding  and  enjoying  the  office. 

It  means  neither  an  ex-officer  nor  an  officer  elect.  In.  section 
thirteen  of  the  Schedule  the  term  "  officers"  means  those  per- 
sons who  may  be  actually  holding  the  office  referred  to  when 
the  Constitution  is  adopted,  and  not  to  ex-officers  who  may 
have  held  them  at  some  past  time,  nor  to  officers  elect  who 
might  exgect  to  hold  them  at  some  future  day.  The  Constitu- 
tion provides  for  "continuing"  the  acting  officers  in  office. 
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The  question  then  is,  was  the  relator  a  County  officer  on  tlie 
31st  day  of  October,  1864  i 

Respondent  goes  into  an  argument  to  prove  appellant's  term 
had  expired  before  the  3l6t  day  of  October,  and  therefore  he 
(respondent)  must  have  been  the  Assessor  on  that  day.  We 
are  unable  to  see  the  force  of  this  argument.  The  law  fixed 
with  precision  the  day  when  respondent  should  go  into  office, 
to  wit :  the  first  Monday  of  January,  1865.  Bfjfore  that  day 
he  had,  we  think,  no  pretence  of  claim  to  the  office. 

If  it  were  absolutely  necessary  that  an  office  should  always 
have  an  incumbent,  we  might  hold  that  an  officer  from  neces- 
sity would  hold  until  the  election  or  appointment  and  qualifi- 
cation of  his  successor. 

But  we  know  of  no  rule  of  law  by  which  this  Court  can 
create  an  officer,  or  say  that  one  shall  enter  into  the  office  in 
advance  of  tjie  time  fixed  by  law. 

But  we  do  not  read  the  laws  of  the  Territory  as  counsel  for 
respondent  do.  There  was  nothing  in  the  law  of  1^61,  as  we 
stated  in  the  beginning  of  this  opinion,  which  limits  the  term 
of  an  Assessor  strictly  to  two  years.  The  time  for  holding  the 
office,  under  the  law  of  1862,  is  nowhere  stated  in  direct  tei*ms, 
and  if  tlie  time  of  holding  were  not  limited  by  implication  it 
would  be  for  life,  or  good  behavior.  But  a  successor  is  author- 
ized to  be  elected  every  two  years,  and  the  statute  being  silent 
as  to  when  he  shall  qualify,  the  reasonable  inference  is,  he  may 
qualify  as  soon  as  he  gets  his  certificate. 

The  law  of  1864  pro\'ides,  in  express  terms,  that  the  Asses-' 
sors  elected  in  1864,  shall  not  qualify  until  January,  1865. 
Consequently,  the  former  Assessor  must  have  held  over  to 
January,  1865.  There  are  other  points  ma.de  in  relator's  brief, 
but  the  points  we  have  passed  on  settle  the  case,  and  it  is  not 
•  necessary  to  notice  the  others. 

The  judgment  is  reversed  and  the  Court  below  directed  to 
enter  judgment  for  the  defendant. 
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E.  J.  ARMSTRONG,  Appellant,  v.  A.  S.  PAUL  et  al., 
Respondents. 

Though  the  Constitntion  of  the  State  confers  the  jmisdiction  of  oaeos  of  forcibie 
entrj  and  unlawful  detainer  on  the  District  Courts,  the  Courts  of  Justices  of  the 
Peace  continue  their  Jurisdiction  of  such  cases  until  the  organisation  of  the 
District  Courts  under  the  State  anthorit  j. 

The  purpose  of  Section  6,  Article  YI.,  of  the  State  Constitution  was  not  to  suspend 
the  operation  of  the  laws  of  the  Territory.  The  former  judiciary  system  was 
intended  to  be,  and  ¥>a8  continued  in  existence  until  the  new  one  should  be  in 
a  condition  to  exercise  its  fiinctions. 

The  Organic  Act  of  the  Territory  limiting  the  jurisdiction  of  Justices  of  the  Peace  to 
cases  where  the  debt  or  sum  claimed  does  not  exceed  one  hundred  dollars  is 
applicable  to  an  action  in  tort  for  damages,  as  well  as  to  an  action  on  contract. 

Appeal  from  the  Civil  Probate  Court  of  Storey  County, 
Hon.  L.  W.  Ferris  presiding. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion; 

Perley  cfe  DeLong^  for  Appellant. 

The  appellant  will  rely  upon  the  following  points  and  au- 
thorities : 

First — The  Court  below  erred  in  dismissing  the  case,  for 
the  following  reasons : 

No  Kevenue  stamp  was  required  upon  the  summons,  under 
the  Act  of  1864.  (See  sees.  151,  152, 153, 158,  163  and  sched- 
ule B.) 

The  Act  referc  only  to  cases  involving  a  direct  money  de- 
mand. 

Here  no  demand  for  any  particular  amount  of  money  need 
to  have  been  stated  in  the  writ. 

The  damages  are  not  the  main  cause  of  action,  and  are  only 
incidental  to  the  general  relief  prayed  for.  {Holmes  v.  Hvher^ 
21  Cal.  55.) 

Second — There  is  no  clause  or  sentence  in  the  Act  render- 
ing any  document  invalid  and  of  no  effect,  except  section  158. 
This  section  does  not  declare  instruments  void  simply  because 
they  have  no  stamp.  The  stamp  must  have  been  irUervi/ioriaUy 
omitted,  with  intent  to  "  efoade  the  provisions  of  the  ActP 
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This  is  the  key  to  that  whole  section.  No  such  intent  ap- 
pears, and  it  is  negatived  by  the  fact  that  a  stamp  was  put  on 
at  the  earliest  moment.  • 

Third — The  Justice  bad  power  to  affix  a  stamp  to  the  sum- 
mons and  cancel  it  at  the  time  he  did,  and  this  made  it  good 
ab  initiOj  in  case  any  stamp  was  required. 

Fourth — The  objection  came  too  late.  It  should  have  been 
made  at  the  earliest  moment,  but  the  defendants  demurred 
several  days  before  the  objection  was  raised. 

Fifth — The  only  object  of  a  summons  is  to  bring  a  party 
into  Court.  Summons  may  be  waived,  and  an  appearance  to 
the  summons  is  a  waiver  of  all  antecedent  defects. 

Sixth — The  only  motion  which  defendants  could  have  made 
would  Tiave  been  to  set  aside  the  sunmions. 

This  was  not  a  jurisdictional  defect.  The  tiling  of  the  com- 
plaint gave  the  Court  jurisdiction,  and  a  motion  to  dismiss  the 
case  in  the  Justice's  Court  or  in  the  Probate  Court  upon  tliis 
ground,  was  irregular,  and  properly  overruled. 

Seventh — The  question  concerning  a  stamp  could  not  prop- 
erly be  raised  in  the  Probate  Court. 

The  case  was  then  to  be  tried  de  novo.  The  summons  had 
a  proper  stamp  on  it,  and  the  time  of  affixing  it  could  not 
properly  be  inquired^  into. 

Eighth — The  Constitution  of  tlie  State  did  not  oust  tlie 
Justice  of  jurisdiction  or  give  jurisdiction  to.  the  District 
Courts,  until  after  tlie  election  and  qualification  of  Judges 
under  it.     See  the  following  sections : 

Sees.  6,  7,  8  and  18,  art.  VI. ;  also,  see  sees.  2,  4,  13  and  23, 
art.  XVIII. 

Ninth — In  cases  of  forcible  entry  tlie  jurisdiction  of  the 
Justice  was  not  limited  to  the  sum  of  one  hundred  dollars. 
The  limitation  appMes  to  cases  of  mere  money  demjinds. 
(Organic  Act,  sec.  9 ;  Zander  v.  Coe^  5  Cal.  231 ;  O^  Callahan 
V.  Booth,  6  Cal.  63 ;  Iloward  v.  ValenU7i€,  20  Cal.  287.) 

liobin^on  cfe  Foster,  for  Respondents. 

In  this  case  there  was  no  stamp  to  the  summons  issued  by 
the  Justice  of  the  Peace. 
The  amount  of  damages  plaimed  by  appellant  in  the  suit  is 
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five  thousand  dollars.  By  the  Revenue  Act  of  1864,  Laws  of 
Congress,  p.  293,  it  is  provided  that  a  stamp  shall  be  attached 
to  every  summons  issued  by  a»y  Court  not  of  record,  when 
the  sum  in  demand  is  over  one  hundred  dollars,  and  if  this  is 
not  done  the  same  "  shall  be  held  invalid  and  of  no  efect.'^'* 
The  defendants  appeared  and  made  this  objection  in  limini 
litis. 

This  fact,  however,  says  the  appellant,  does  not  appear  from 
tlie  transcript,  and  it  is  contended  that  we  waived  our  excep- 
tions by  answering  over. 

It  does  not  appear  from  the  transcript,  when  the  motion  to 
dismiss  was  filed,  nor  when  any  of  the. other  proceedings  were 
filed — ^the  Justice  having  omitted  to  mai'k  them  "filed." 
But  by  examining  the  Justice's  minutes  in  the  transcript  it 
will  be  seen  that  this  motion  to  dismiss  was  first  made  and 
overruled,  then  the  demurrer  was  presented  and  overruled, 
and  then  the  answer  and  trial. 

It  will  also  appear  from  said  minutes  that  copies  of  the 
defendants'  pleadings  were  required  to  be  served  on  plaintiff 
sometime  before  the  case  was  set  for  trial.  Because  of  this 
order  these  copies,  service  of  which  is  acknowledged  by  Perley 
&  DeLong,  were  given  to  those  attorneys  for  their  informa- 
tion of  what  the  defendants  relied  on.  The  objection  to  .the 
validity  of  the  summons,  therefore,  was  not  waived,  but  was 
first  presented  and  acted  upon  by  the  Justice,  as  appears  from 
his  minutes.  With  regard  to  the  validity  of  this  objection, 
respondents  cannot  claim  to  be  able  to  add  anything  to  the 
clear  and  positive  mandate  of  tlie  law.  It  is  an  imperative 
injunction  by  the  sovereign  will  of  the  Federal  Congress  that  all 
summons,  to  have  any  effect  whatever,  shall  have  a  Eevenue 
stamp  on  the  same. 

Nothing  can  add  to  the  clearness  of  the  declaration  or  sub- 
stract  from  its  binding  and  most  imperious  obligation. 

The  second  point  is,  that  the  Justice  of  the  Peace  cannot 
entertain  jurisdiction  in  any  case  where  the  sum  in  contro- 
versy exjseeds  one  hundred  dollars.  The  authority  for  this 
objection  is  found  in  the  Act  organizing  the  Territory  of  Ne- 
vada. Its  provisions  are  likewise  too  plain  and  explicit  to 
derive  any  aid  from  argument  or  illustration  to  establish  them. 
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No  words  can  add  to  the  force  of  their  authority,  nor  can  any 
enbtract  from  their  binding  and  most  conclusive  obligation. 

It  is  said  by  appellants  that  the  magistrate  should  have  dis- 
missed the  objectional  demand,  so  as  to  be  clothed  with  power 
to  hear  and  determine  the  case.  *If  the  appellant  had  so 
moved  the  Court,  there  would  be  some  reason,  perhaps,  in  his 
objection.  But  as  he  himself  did  not  desire  it,  or  what  is  the 
same  thing,  did  not  require  it,  it  does  not  now  lie  in  his  mouth 
to  make  the  objection. 

That  question  was  never  submitted  to  the  Court  below,  and 
this  Court  only  reviews  the  acts  or  proceedings  of  other  Courts 
and  initiates  no  new  or  original  examinations. 

Opinion  by  Brosnan,  J.,  Lewis,  C.  J.,  concurring. 

The  facts  material  to  be  noticed  in  this  case  are  as  follows : 
Armstrong  instituted  suit  before  a  Justice  of  the  Peace 
against  the  respondents,  under  the  forcible  entry  and  unlawful 
detainer  Act,  to  recover  possession  of  the  "  International  Hotel,*' 
in  the  City  of  Virginia.  Summons  was  issued  on  the  3d,  return- 
able on  the  17th  day  of  October,  1864.  The  plaintiff  alleged 
the  monthly  rents  to  be  twelve  hundred  dollars,  and  in  his 
complaint  claimed  five  thousand  dollars  damages  to  be  trebled. 
On  the  return  day  of  the  summons,  the  parties  appeared,  and 
the  case  was  continued  until  the  22d  day  of  October.  On  that 
day  the  case  was  further  adjourned,  and  set  for  trial  on  the 
28th,  and  the  defendants  ordered  to  serve  and  file  an  answer 
on  the  24th  day  of  October,  1864.  On  the  day  of  the  trial, 
the  defendants  moved  to  dismiss  the  case  because  the  summons 
was  returnable  more  than  ten  days  after  it  was  issued,  and  for. 
the  -further  reason  that  it  did  not  have  on  a  revenue  stamp. 
The  Justice  thereupon  affixed  the  proper  revenue  stamp, 
and  overruled  the  motion.  A  motion  was  then  made  to  dis- 
miss the  case  on  the  ground  that  by  the  Constitution  of  the 
State,  jurisdiction  over  cases  of  this  description  was  vested  in 
the  District  Courts,  and  for  the  reason  that  the  amount  claimed 
was  over  three  hundred  dollars.  This  ^lotion  was  alao  denied 
by  the  Justice.  The  case  was  tried  by  a  jury,  a  verdict  ren- 
dered for  the  plaintiff,  and  a  judgment  for  four  thousand  four 
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hundred  and  fifty-nine  dollars  and  fifty  cents  was  entered  by 
the  Justice  on  the  2d  day  of  November,  1864. 

The  defendants  below  appealed  from  the  judgment  of  the 
Probate  Court  of  Storey  County,  and  that  Court  dismissed  the 
case  for  want  of  jurisdictfon  in  the  Justice.  From  this  judg- 
ment Armstrong  appeals  to  this  Court. 

It  is  not  necessary  to  inquire  in  this  case  what  may  be  the 
legal  effect  or  consequence  of  the  omission  to  place  a  revenue 
stamp  upon  the  summons,  or  whether  one  may  not  be  aflixed 
by  the  Justice,  as  was  done  in  this  instance ;  because  we  hold 
that  the  objection  tp  the  summons  on  that  ground  came  too 
late,  having  been  first  made  some  days  after  an  appearance  and 
answer  by  the  defendants.  We  proceed  therefore  to  determine 
whether  the  Justice  had  jurisdiction. 

It  is  argued  by  the  respondents'  counsel,  that  upon  the  adop- 
tion of  the  State  Constitution  in  the  month  of  September  last, 
or  if  not  then,  upon  the  date  of  the  President's  Proclamation 
admitting  Nevada  as  a  State,  which  was  on  the  31st  day  of 
October,  1864,  that  jurisdiction  in  actions  of  forcible  entry 
arid  unlawful  detainer  became  vested  in  the  District  Courts 
exclusively.  The  argument  is  based  upon  Art.  VI,  sec.  6  of 
the  Constitution.  This  section  is  imdoubtedly  intended  to 
confer  this  jurisdiction  upon  the  District  Courts ;  but,  of  course, 
it  could  not  attach  until  such  Courts  should  be  created  and 
operative.  Tlie  Constitution  must  be  so  interpreted  k&  to  give 
a  practical  meaning  and  efficacy  to  all  its  parts  if  possible.  It 
will  be  seen  upon  examination  of  section  18  in  tlie  same  article 
(Art.  VI,  sec.  18),  that  no  judicial  officer  was  superseded,  nor 
the  organization  of  any  Court  of  the  Territory  changed,  until 
the  several  officers  provided  for  in  tliat  article  should  be  elected 
and  qualified.  District  Judges  are  officers  therein  designated. 
They  were  tp  be  elected  at  the  General  election  in  November, 
1864,  and  those  then  elected  were  required  to  quality  and  enter 
upon  the  duties  of  office  on  the  first  Monday  of  December  suc- 
ceeding their  election.  (Con.,  Art.  VII,  schedule,  sec.  1.)  Cer- 
tainly they  had  no  power  or  authority  to  act  as  District  Judges 
before  Aeir  qualification  as  such.  Again,  the  Constitution 
provides  that  all  laws  of  the  Territory,  not  repugnant  thereto, 
should  remain  in  force,  etc.    (Con.,  Art.  XVII,  sec.  2,  schedule.) 
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By  these  proviBions,  Justices  of  the  Peace  and  their  Courts, 
and  the  statutes  hitherto  governing  them,  were  continued  until 
changed  or  superseded  by  the  new  order  of  things.  This  would 
leave  no  void  nor  delay  in  the  administration  of  justice.  But 
if  the  construction  of  responddhts'  coimsel  were  correct,  there 
would  be  no  Court  in  existence  from  October  31st  to  the  5th 
day  of  December  following,  to  take  cognizance  of  this  case,  or 
of  any  case  of  the  like  kind. 

This  is  not  reasonable.  In  whatever  else  the  framers  of  the 
Constitution  may  have  failed  to  provide  against  possible  exigen- 
cies, they  certainly  are  not  chargeable  with  so  great  an  over- 
sight. 

The  purpose  of  section  6,  Article  VI,  was  not  to  suspend 
the  operation  of  any  portion  of  the  laws  of  the  Territory  ;  the 
former  judiciary  system  was  intended  to  be,  and  was  continued 
in  existence  until  the  new  one  should  be  in  a  condition  to  exercise 
its  fimctions.  It  follows,  therefore,  that  the  Justice  did  not  lose 
jurisdiction  during  the  interval  above  mentioned,  as  counsel 
contend.' 

Aside  from  the  common  sense  view  thus  taken  by  the  Court, 
we  are  fuUy  supported  by  authority.  The  identical  question 
has  been  raised  and  decided  in  California  since  the  adoption  of 
the  recent  amendments  to  the  Constitution  of  that  State.  In 
the  matter  of  Carlos  Olwerez,  (21  Cal.  415),  the  point  is  dis- 
cussed and  determined. 

Had  the  case  rested  here,  the  judgment  of  the  Probate  Court 
should  be  reversed  without  farther  comment.  But  the  record, 
outside  of  the  transcript  from  the  docket  of  the  Justice,  shows 
that  a  further  objection  to  the  jurisdiction  was  raised,  viz  :  that 
the  Organic  Act  of  the  Territory  limited  the  jurisdiction  of 
Justices  to  demands  not  exceeding  one  hundred  dollars  ;  and 
that  the  demand  in  this  case  exceeded  that  amount.  As  this 
question  of  jurisdiction  is  one  that  may  be  raised  at  any  time, . 
we  cannot  overlook  this  objection,  notwithstanding  it  is  not 
mani|^t  at  what  stage  of  the  proceeding  it  was  made.  Not 
appearing  in  the  minutes  of  the  Justice,  we  assume  it  was  first 
advanced  before  the  Probate  Court. 

In  the  Act  of  Congress  organizing  the  Territory,  it  is  pro- 
vided that  Justices  of  the  Peace  shall  not  have  jurisdiction  in 
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any  case  where  the  title  to  land  may  be  in  dispute,  "  or  where 
the  debt  or  sum  claimed  shall  exceed  one  hundred  dollars." 

It  is  claimed  by  the  coimsel  of  appellant  that  this  limitation 
relates  only  to  matters  of  contract,  as  money  demands,  and 
not  to  actions  ex  delicto^  and  'consequently  that  the  present 
action  is  not  within  the  purview  of  the  Act.  To  sustain  this 
position,  we  are  referred  to  decisions  made  by  the  Supreme 
Court  of  California,  wherein  that  Court  has  held  that  in 
actions  of  this  character  J^istices  of  the  Peace  are  not  limited 
as  to  the  amount  of  damages  to  be  awarded,  notwithstanding 
they  are  so  limited  in  other  actions. 

It  is  unquestionably  true  that  the  Courts  of  that  State  have 
60  decided  in  several  instances ;  but  it  must  be  remembered 
that  there  was  no  Constitutional  restriction  imposed  in  Cali- 
fornia upon  the  Legislature  in  the  grant  of  jurisdiction  in  this 
action  to  Justices  of  the  Peace.  On  the  contrary,  the  action 
of  forcible  entry,  etc.,  was  held  in  California  as  belonging  to, 
that  class  of  "  special  ca^es  "  mentioned  in  the  Constitution  of 
that  State  which  the  Legislature  was  at  liberty  to  dispose  of  as 
its  wisdom  should  dictate.  Accordingly,  the  Legislature  did 
lodge  original  jurisdiction  over  this  "  special "  action  in  Courts 
of  Justices  of  the  Peace.  And  as  no  other  Court  had  origi- 
nal jurisdiction,  it  waa  necessary  to  the  administration  of  fiill 
and  complete  justice  tliat  such  Courts  should  possess  the  power 
to  award  damages  commensurate  with  the  degree  and  charac- 
ter of  the  injury  sustained  by  the  complainant,  although  the 
amount  might  exceed  the  limit  of  their  jurisdiction  in  other 
cases.    (Vide  Small  v.  Gwrnn^  6  Cal.  Rep.  449.) 

But  our  Organic  Act  had  not  entrusted  such  power  or  dis- 
cretion to  the  Territorial  Legislatui^e.  Therefore,  while  we 
entertain  great  respect  for  the  decisions  of  the  Supreme  Court 
of  the  State  of  California,  we  do  not  regard  them  upon  this 
question  as  controlling  authority. 

From  the  language  of  the  Act  there  1^  no  escape.  The  Jus- 
tice shall  not  have  jurisdiction  "  when  the  debt  or  sum  clf^imed 
shall  exceed  one  hundred  dollars."  Can  language  be  more 
explicit  ?  There  is  no  exception ;  it  embraces  all  cases  cog- 
nizable in  Justices'  Courts,  whether  they  arise  from  contract 
or  in  tart.    And  upon  reflection  I  am  unable  to  see  any  good 
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reason  for  the  distinction  claimed  by  counsel.  Actions  in  tort 
are  generally  more  complex  and  difficult  to  dispose  of  than 
actions  growing  out  of  sttch  contracts  as  usually  come  before 
a  Justice  of  the  Peace.  And  when  the  law  limits  the  juris- 
diction in  the  more  simple  action  to  a  certain  fixed  amount, 
it  would  reasonably  foUow  a  fortiori^  that  the  law  would 
equally  limit  it  in  the  more  complicated  case.  • 

i  conclude,  then,  that  as  to  the  amount  of  damages  claimed 
the  Justice  had  not  jurisdiction,  ifevertheless,  the  Probate 
Court,  in  my  judgmenf ,  erred  in  dismissing  the  case.  The 
action  was  for  the  possession  of  the  premises-rof  that  matter 
the  Justice  had  jurisdiction — and  the  plaintiff  should  «ot  have 
been  turned  out  of  Couit  without  a  trial.  The  prayer  for 
damages  might  well  have  been  disregarded  or  expunged  with- 
out prejudice  to  the  action  or  injuriously  affecting  any  right 
of  the  defendants.  The  complaint  set  up  a  good  cause  of 
action,  and  should  not  have  been  dismiseed  for  having  con- 
tained a  prayer  for  relief  not  within  the  jurisdiction  of  the 
Court.    No  damages  need  be  stated  or  claimed. 

The  authorities  so  declare,  as  will  appear  upon  examination. 
{Howard  v.  Valentine^  20  Cal.  K.  282 ;  Va/n  Ettem,  v.  JiUon^ 
6  Cal.  19,  413-449 ;  Holmes  v.  Horber,  21  Cal.  55.) 

The  judgment  of  the  Probate  Court  will  therefore  be 
reversed.    Ordered  accordingly. 

Justice  Beatty  having  been  of  counsel  did  not  participate 
in  the  decision. . 


ARMSTRONG,  Appellant,  v.  PAUL  et  al.,  Respobtdbnts. 
FORCIBLE  ENTRY,  Etc. 

Opinion  by  Brosnan,  J.,  Lewis,  C.  J.,  concurring. 

The  facts  of  this  case,  and  the  questions  of  law  involved 
therein,  are  in  aU  respects  like  to  those  in  another  case  be- 
tween the  same  parties,  decided  at  the  present  term  of  the 
Court*.  The  same  judgment  will  be  entered  in  this  case  as  in 
that  case.    Ordered  accordingly. 

Justice  BsATTT  did  not  sit  in  this  case. 
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VAN  VALKE]S:BTJRG  et  al.,  Appellants,  v.  HUFF  et  al., 
Respondents. 

When  a  Court  \b  laying  down  a  general  role  oi  law,  it  is  not  improper  to  notice 
exceptions  to  the  general  rule  or  snch  oiroomstances  as  will  prevent  its 
operation. 

When  A  first  locatefba  ledge  on  certain  croppings  extending  eight  hundred  feet 
northward  and  sonthward,  B  afterwards  locates  a  ledge  near  by  and  is  encoor- 
aged  to  go  to  work  by  A,  who  declares  it  to  be  his  opinion  that  there  are  two 
'  ledges  and  that  their  claims  will  not  interfere.  Afterwards,  it  turns  out  there 
are  in  fact  two  distinct  ledges  running  into  the  earth  at  different  angles  and 
widely  diverging  as  they  go  down,  but  both  mingling  their  croppings  together 
where  A  made  his  older  location,  the  declarations  of  A  are  evidence  he  located 
but  one  ledge  and  may  operate  as  an  estoppel  against  his  claiming  both. 

Until  there  is  some*  decisive  act  to  show  an  ouster  or  adverse  possession,  the  posses- 
sion of  one  joint  tenant,  or  tenant  in  common,  inures  to  the  benefit  of  all 
co-tenants. 

If  A  locates  a  mining  claim  in  the  name  of  B,  occupies  and  works  on  it,  but  uses 
B's  name,  and  does  all  acts  in  his  (Fs)  name,  he  cannot  maintain  any  action 
for  the  claim  in  his  own  name.  The  law  would  consider  his  possession  the 
possession  of  B.  He  could  only  acquire  an  independent  right  in  the  daim  by 
abandoning  the  first  location  and  re-locating  in  his  own  name.  His  rights  would 
date  from  second  location. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Territory  of  Nevada,  Hon.  H.  M.  Jones  presiding. 

Pitzer  cfe  Williams,  Counsel  for  Appellants. 

Stewart,  Baldwin  cfe  HUlyer,  for  Respondents.       ^ 

Appellants'  brief  assigns  as  error  the  several  instructions 
which  were  given  to  the  jury  in  the  Court  below,  all  of  which 
are  noticed  in  the  opinion  of  this  Court,  and  that  the  verdict 
was  not  sustained  by  the  evidence. 

The  respondents  filed  no  brief. 

Opinion  by  Beatty,  J.,  fiill  Bench  concurring. 

In  this  case  the  respondents  contend  there  is  no  statement 
on  motion  for  new  trial,  and  that  in  the  absence  of  such-  state- 
ment this  Court  cannot  review  the  action  of  the  Court  below 
in  refiising  a  new  trial.  The  verdict  was  rendered  and  judg- 
ment entered  by  the  Clerk  on  the  24th  day  of  March,  1863. 
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On*the  26th  day  of  March,  1863,  a  notice  of  motion  for 
new  trial  was  served.  This  notice  appears  to  ^e  formal  and 
correct. 

On  the  3d  day  of  April,  another  paper  is  served  on  respond- 
ents' counsel,  wliich  is  headed  "  motion  for  new  trial."  Then 
in  the  body  of  the  paper  follows  a  notice  that  a  new  trial  will 
be  moved  for,  on  a  specified  day ;  that  the  motion  will  be 
foimded  on  certain  grounds,  Viz :  That  the  evidence  is  insuffi- 
cient, etc.  Then  foUows  a  statement  that  certain  writings, 
notices,  etc.,  will  be  relied  on  in  support  of  the  motion. 

This  is  a  rather  informal  statement,  yet  it  is,  in  our  opinion, 
a  good  one.  If  the  papers  and  documents  referred  to  are  suf- 
ficient to  show  error  in  the  Court  below,  then  the  appellants 
should  have  a  new  trial.  But  whilst  this  statement  was  suffi- 
cient for^the  motion  in  the  Court  below,  there  seems  to  have 
been  no  steps  taken  to  identify  the  papers  used  in  that  Court. 

There  is  no  statement  on  appeal.  There  is  no  certificate  of 
either  Judge  or  Clerk  as  to  whether  the  papers  copied  in 
transcript  were  the  papers  used  or  referred  to  in  the  Court 
below  on  the  motion  for  a  new  trial.  Reference  is  made  in 
the  statement  to  the  testimony  as  taken  down  by  a  short-hand 
reporter  appointed  by  the  Com-t.  There  is  a  large  mass  of 
evidence  included  in  the  transcript,  but  there  is  nothing  to 
show  it  is  the  evidence  taken  down  by  the  reporter,  nor,  if 
taken  by  him,  whether  it  is  a  part  or  the  whole  of  the  evidence. 
Ko  certificate  of  either  Judge,  Clerk  or  reporter,  is  attached 
to  the  evidence.  The  Judge  certifies  to  the  instructions  given 
and  refused ;  and  the  exceptions  taken  to  his  rulings  in  regard 
to  instructions.  But  beyond  this  there  is  no  certificate  to  any- 
thing,^ unless  it  be  the  Clerk's  certificate  to  filing  a  paper,  or 
some  matter  of  that  sort.  Any  private  citizen  could  make 
out  such  a  transcript  and  put  in  it  any  evidence  he  saw  proper, 
and  violate  no  law  that  we  know  of  in  so  doing.  The  tran- 
script is  made  up  of  a  medley  of  different  kinds  of  paper  of 
various  sizes,  colors  and  shapes,  written,  much  of  it,  in  a  hand 
that  is  almost  illegible.  Had  such  a  transcript  been  filed,  at, 
or  just  before  the  present  term  of  the  Court,  we  would  cer- 
tainly have  required  the  appellant  to  file  a  proper  transcript 
duly  certified,  or  else  dismissed  the  appeal.    But  as  the  case 


Digitized  by 


Google 


144       SUPEEME  COURT  OF  NEVADA,  1865. 

Van  Ydkenbiiig  €t  td,  v.  Huff  a  <U> 

~  J  -       - 

came  to  ub  from  om*  predecessors  in  oflSce,  and  no  action  was 
taken  by  them  for  correcting  the  transcript  or  dismissing  the 
appeal,  we  have  waded  through  it  and  examined  all  the  evi- 
dence presented  therein. 

It  is  proper,  however,  to  say,  that  nearly  all  the  evidence 
appears  to  have  been  given  with  reference  to  certain  maps 
which  were  before  the  jury.  Those  maps  do  not  accompany 
the  transcript.  Therefore  much'  of  the  testimony  which  re- 
lates to  the  relative  locality  of  the  works  of  the  plaintiff  and 
defendants,  is  totally  unintelligible  to  the  Court. 

Looking,  then,  to  the  pleadings,  and  so  much  of  the  testi- 
mony as  is  intelligible,  the  facts  of  the  case  appear  to  be  as 
follows : 

In  June,  1860,  a  claim  was  located  by  certain  parties  known 
as  the  Comstock  Continuation^  Company,  near  the  Devil's 
Gate,  in  Lyon  County.  The  location  was  made  of  a  ledge, 
and  the  notice  placed  on  certain  croppings  of  quartz,  and 
claimed  eight  hundred  feet  northerly  and  southerly  therefrom. 
In  June,  1860,  defendants  made  a  location  on  a  ledge  in  the 
same  vicinity,  and  commenced  work  on  the  same. 

When  the  plaintiffs  and  their  predecessors  made  their  loca- 
tion of  the  Comstock  Continuation  Claim,  they  inserted  among 
the  names  of  the  locators,  H.  Mason,  T.  Stoneking  and  Wil- 
liam Miles.  These  were  the  names  of  certain  parties  living  in 
the  State  of  Illinois,  and  most  probably  never  heard  of  their 
names  being  used  in  the  location  of  this  claim.  These  names 
were  inserted  in  the  notice  at  the  instance  of  Moses  Driscol, 
Mark  Peters  and  Christian  Higgings.  Each  of  the  three  last 
named  parties  had  the  name  of  a  friend  in  Illinois  placed  in 
the  notice,  intending  the  location  to  be  for  their  own  benefit, 
but  using  a  friend's  name  either  to  conceal  their  own  connect- 
ion with  the  Company,  or  from  some  caprice  or  other  motive 
into  which  it  would  be  useless  to  inquire.  Both  companies 
went  to  work  and  continued  to  prosecute  their  works  with 
considerable  labor  and  expense  up  to  1862. 

There  is  some  evidence  to  show  that  from  1860  to  1862 
the  two  companies  worked  amicably  in  the  same  immediate 
vicinity,  supposing  that  they  had  separate  and  distinct  ledges. 
Inclines  and  shafts,  tunnels  and  drifts,  were  run  into  the  hill 
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where  the  ledge  or  ledges  are  situated,  by  both  parties,  and  in 
1862  the  works  of  the  two  companies  began  to  interfe^'e  with 
each  other.  This  interference  brought  on  a  quarrel,  and  finally 
a  personal  conflict  between  the  workriien  of  the  two  companies. 
The  plaintiffs  (the  Oomstock  Continuation  Company),  proving 
the  weakest  or  least  belligerent,  withdrew  from  the  conflict  ' 
and  brought  suit. 

The  evidence  would  seem  to  indicate  the  plaintiffs  were 
where  they  had  a  right  to  be  when  they  were  assaulted.  But 
this  action,  if  we  understand  it,  is  in  the  nature  of  eject- 
ment, and  even  if  plaintiffs  were  assaulted  on  their  own 
ground,  this  coul^  not  give  them  a  right  to  recover  ground  in 
qectment  which  belonged  to  detendants.  Although  there  may 
have  been  an  unjustifiable  assault  on  plaintiffs,  made  by  some 
of  the  defendants  or  some  of  their  servants,  it  does  not  affect 
the  question  in  this  case.  That  question  is,  who  is  entitled  to 
the  possession  of  the  groimd,  or  mining  claim,  or  ledge  of 
quartz,  described  in  the  complaint  ? 

The  plaintiffs  relied  oh  the  proof  of  their  prior  location, 
constant  work  of  their  claim,  and  the  opmion  of  divers  wit- 
nesses that  there  was  but  one  ledge  there,  and  all  the  works 
of  both  companies  were  on  that  ledge.  Also,  on  the  facts  that 
if  there  were  two  ledges,  still  the  croppings  were  all  mingled 
together,  and  their  location  of  a  claim  or  ledge  on  those  crop- 
pings would  give  them  a  right  to  all  ledges  which  outcrop- 
ped at  that  place. 

Defendants,  on  the  other  handj  introduced  some  evidence, 
and  the  opinion  of  many  witnesses,  to  show  that  there  were 
two  distinct  ledges ;  that  while  the  two  ledges  came  together 
and  mingled  their  croppings  on  the  surface,  that  under  ground 
they  were  distinct  ledges,  separated  by  bed  rock  and  con- 
Btantly  diverging.  The  one  being  nearly  perpendicular,  and 
the  other  having  a  much  greater  inclination.  That  their  loca- 
tion was  made  about  two  years  past  as  of  a  separate  ledge, 
since  which  time  they  had  continuously  worked  it.  That  the 
plaintiffs  knew  of  their  claim,  and  work  done  there,  for  a  long 
time  past,  and  made  no  objection  until  recently. 

With  this  general  view  of  the  facts,  the  question  to  be  de- 
termined by  this  Court  is,  were  the  instructions  given  by  the 
10 
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Court  below  correct,  or  were  they  erroneous  and  prejudicial  to 
the  plaintiffs  ? 

Before  examining  the  instructions  complained  of,  we  will 
say  that  the  foregoing  statement  embraces  all  the  facts  which 
appear  to  us  material,  so  far  as  we  are  able  to  understand  them 
from  the  transcript  before  us,  giving  full  weight  and  elFect  to 
an}i:liing  tlierein  contained.  If  we  had  had  the  maps,  a  copy 
of  the  notices  of  location,  etc.,  before  us,  possibly  some  other 
material  facts  might  have  been  shown.  But  we  can  only 
examine  this  case  as  far  as  it  is  made  intelligible  by  the  tran- 
script. 

The  first  assignment  of  error  is  this :  That  the  Court,  after 
stating  what  a  miner  acquires  by  posting  notices,  etc.,  goes 
on  to  say  those  rights  will  hold  good  against  subsequent  loca- 
tors, "  imless  there  should  be  an  abandonment  or  extinguish- 
ment in  some  form,  in  whole  or  in  part,  of  such  original  claim.  *" 
It  is  contended  that  the  qualification  expressed  by  the  words 
within  the  quotation  marks,  was  inapplicable  to  the  state  of 
the  evidence  and  pleadings  in  this  case,  and  calculated  to  mis- 
lead the  jury. 

It  is  not  pretended  that  the  principles  contained  in  that 
qualification  are  against  law,  but  that  there  is  nothing  in  the 
case  to  give  point  or  effect  to  the  qualification.  If  there  were 
nothing  in  the  case  to  give  point  or  effect  to  this  qualification, 
we  think  it  would  not  afford  the  appellants  any  grounds  of 
complaint.  .  , 

When  a  Judge  is  laying*  down  general  rules  in  regard  to 
established  principles  of  law,  it  is  not  improper  for  him  to 
allude  to  exceptions  to  the  rule,  or  to  notice  such  circumstances 
as  would  prevent  its  operation. 

But  we  are  of  opinion  that  the  qualification  in  this  case  was 
proper  and  necessary,  in  order  to  fairly  submit  the  case  to  the 
jury.  If  we  admit  that  the  location  of  the  plaintiffs  was 
sufficient  to  make  a  valid  claim  to  all  the  ledges  outcropping 
at  that  place,  still,  if  after  the  location,  they  went  to  work  on 
one  ledge,  and  the  defendants,  with  their  knowledge,  went  to 
work  on  another  led^e  along  side  of  them,  and  plaintiffs, 
instead  of  objecting,  encouraged'  the  defendants  to  go  on  by 
saying  they  thought  there  would  be  no  interference  between- 
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the  two  companies,  that  they  were  on  different  ledges,  this 
might  be  held  as  either  evidence  of  abandonment  of  the  ledge 
worked  by  defendants,  or  it  might  be  held  as  an  estoppel  against 
plaintiffs.  There  certainly  Tvas  some  such  evidence  as  this. 
We  therefore  think  the  qualification  was  proper. 

The  next  error  complained  of  is  that  the  Court  gave  the 
third  instruction  as  follows :  "  If  the  out-croppings  of  two 
quartz  ledges  be  mingled,  confused  and  blended,  upon  or  near 
the  surface  of  the  ground,  and  a  person  or  persons — supposing 
these  croppings  belong  to  and  be  connected  with  a  single 
ledge  or  lode — locate  claims  thereon  as  upon  a  single  ledge, 
they  do  not  thereby  become  entitled  to  claim  both  ledges, 
they  must  make  their  election  within  a  reasonable  time, 
which  of  said  ledges  they  will  take  by  virtue  of  their  location. 
If  they  should  fail  within  a  reasonable  time  to  elect  and 
choose  which  of  said  ledges  they  would  take  by  virtue  of  their 
location,  and  other  persons  should,  in  good  faith,  subsequently 
locate  claims  upon  one  of  said  ledges,  and  go  into  the  possession 
thereof,  the  right  of  election  of  such  prior  locators  would  be 
taken  away,  as  against  such  subsequent  locators,  and  they 
would  be  confined  to  their  claims  upon  the  other  of  two  ledges." 

This  instruction  seems  to  be  the  one  covering  the  most  im- 
portant ground  in  this  whole  controversy.  The  evidence  shows 
(if  we  can  consider  it  as  before  us)  that  the  plaintiffs  located 
a  claim  on  certain  croppings  extending  eight  hundred  feet  each 
way  northerly  and  southerly  from  where  the  notice  was  posted. 
The  notice  is  not  to  be  found  in  the  transcript,  and  we  cannot 
teU  what  its  language  is.  Whether  its  terms  are  suflSciently 
broad  to  include  several  ledges,  or  only  one,  we  cannot  tell. 

Neither  are  there  any  mining  laws  set  out  in  the  transcript 
whereby  we  might  determine  whether  a  company  locating  a 
claim  on  a  hill-side,,  would  be  entitled  to  locate  only  one  ledge, 
or  might  be  entitled  to  locate  aU  on  the.  hill-side  from  top  to 
bottom,  or  from  one  base  to  the  other  of  the  hill.  We  are  left 
in  the  dark  as-  to  many  things  which  might  be  important  in 
determining  the  propriety  of  this  instruction. 

"We  do  know,  however,  that  whilst  the  plaintiffs  were  the 
first  locators  (in  January,  1860),  the  defendants  located  shortly 
after  on  their  ledge,  and  there  appeared  to  be  no  objection  by 
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the  plaintiffs,  but  an  opinion  was  expressed  by  one  of  the  loca- 
tors of  plaintiffs'  claim,  and  one  who  was  actually  engaged  at 
work  on  it,  that  there  was  no  conflict  in  the  two  claims. 

This  would  indicate  that  plaintiffs  tacitly  admitted  that  if 
there  were  two  distinct  ledges  defendants  were  entitled  to  the 
one  on  which  they  were  at  work. 

It  would  seem  to  be  an  admission,  too,  that  they  (plaintiffs) 
located  but  one  ledge,  and  did  not  clauu  all  ledges  out-cropping 
at  the  place.  Under  these  circmnstances  we  are  inclined 
strongly  to  the  opinion  that  the  plaintiffs  were  entitled  to  only 
one  ledge.  If  so,  this  instruction  would  seem  to  be  perfectly 
fair,  and  to  present  the  case  to  the  jury  as  it  should  have  been 
presented.  If  there  were  two  ledges  (and  the  jury  certainly 
must  have  so  believed  to  find  for  defendants),  the  plaintiffs  were 
at  work  on  one,  and  the  defendants  on  the  other. .  The  work 
of  plaintiffs  on  one  ledge,  was  an  election  of  that  ledge.  There 
was  nothing  in  the  instruction  prejudicial  to  plaintiffs,  if  they 
only  had  right  to  one  ledge. 

The  third  assignment  of  eiTor  is,  that  the  Court  gave  a  cer- 
tain instruction  in  regard  to  the  possession  of  joint  tenants,  and 
tenants  in  common,  to  the  effect  that  the  possession  of  one  wa^ 
the  possession  of  all,  except  when  some  decisive  act  was  done 
by  the  one  in  possession,  amounting  to  an  ouster  of  his 
co-tenants. 

Our  answer  to  this  assignment  of  error  is,  that  we  see  nothing 
wrong  in  the  instruction,  and  if  there  is  anything  technically 
wrong  in  the  language  used,  we  cannot  see  how  it  could  inju- 
riously affect  the  appellants. 

The  fourth  assignment  of  error  is,  that  the  Court  gave  an 
instruction  in  these  words : 

"  No  person  can  claim  title  to  mining  ground  under  a  loca- 
tion made  .by  posting  and  recording  a  notice,  except  those 
whose  names  are  in  the  notice,  or  those  who  claim  by  derivation 
of  title  under  such  original  locators.  A  claim  made  in  the 
name  of  one  person,  does  not  innure  to  the  benefit  of  another, 
simply  because  of  an  intent  on  the  part  of  such  other,  at  the 
time  of  the  making  the  location,  that  it  should  innure  to  his 
own  benefit. 

"  Where  parties  claim  under  a  location  made  under  the  min- 
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ing  rules,  their  title  cannot  have  an  inception  prior  to  date  of  a 
notice  of  location  in  which  their  names,  or  those  of  their 
grantors,  appear. 

"  A  party  in  whose  name  a  location  of  a  mining  ckim  is 
made,  is  presumed,  lyriina  fdcie^  to  assent  to  the  same.  The 
possession  of  a  portion  of  tenants  in  common  of  a  mining 
claim  is,  in  law,  the  possession  of  their  co-tenents.  When  a 
location  is  made  in  the  name  of  certain  persons,  and  it  is 
desire(i  to  substitute  other  and  different  names  for  a  portion  of 
the  orignial  locators,  this  can  only  be  done  by  a  re-location  of 
the  claim.  If  such  re-location  be  made,  the  names  of  some 
of  the  original  locators  and  claimants  being  inserted  in  the 
notice  of  re-location,  together  with  other  and  new  names  sub- 
stituted in  the  place  of  one  or  more  of  such  original  locators, 
such  re-location  can  be  invoked  as  against  third  persons,  and 
in  behalf  of  such  subsequent  re-locators,  onh'  from  the  date  of 
such  re-location.  The  claim  of  those  parties  wliose  names  are 
in  the  original  notice,  and  also  in  the  notice  of  re-location, 
would,  it*  they  continued  in  possession  of  the  claim  without 
abandonment  up  to  the  date  of  re-location,  still  hold  good 
under  their  original  notice,  and  be  entitled  to  wliatever  prior- 
ity of  right  it  would  give  them,  unless,  at  the  time  of  making 
the  re-location  they  should  abandon  their  claim  *imder  the 
original  notice." 

It  will  be  recollected  that  when  the  plaintiffs'  claim  w^as 
IcK^ated,  that  three  of  the  parties  who  participated  in  having 
tlie  location  made,  to  wit:  Driscol,  "Peters  and  Higgins, 
instead  of  having  their  own  names  inserted  among  the  locators, 
each  selected  the  name  of  a  friend  living  in  Illinois,  and  had 
such  name  placed  on  the  notice.  Afterwards  a  request  was 
made  of  the  Recorder  of  the  mining  district  to  have  the  names 
of  Driscol,  Peters  and  Higgings  substituted  in  place  of  their 
absent  friends  whose  names  had  been  used  in  the  iirst  place. 

But  counsel  for  appellants  complains  that  there  was  no  evi- 
dence of  re-location  introduced.  We  think  there  was  some 
,  evidence  on  this  head.  But  if  there  was  none,  so  much  the 
worse  for  him.  If  there  was  no  re-location  Peters,  Driscol 
and  Higgings  had  no  title  whatever,  and  neither  tliey  nor 
t&ose  claiming  imder  thein,  could  recover  in  tliis  action.    The 
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appellants  cannot  complain  that  the  hypothetical  case  put  by 
the  Court  was  more  favorable  to  them  than  the  facts  of  the 
ease  would  justify. 

.  We  think  if  there  was  any  error  in  this  instruction  it  was 
not  against  appellants,  but  in  their  favor. 

We  are  of  the  opinion  that  if  Higgings,  Peters  and  Driscol 
had  any  rights  which  could  be  asserted  in  this  action,  they 
date  from  a  re-location  subsequent  to  defendants?  location. 

But,  say  counsel  for  appellants,  Higgings,  Peters  and  Dris- 
col were  in  actual  possession  of  the  mine  from  June,  1860.  If 
they  were  in  possession,  it  was  a  possession  giving  them  no 
right  of  action.  Their  position  was  that  of  servants  or  em- 
ployees of  their  owners. 

The  whole  claim  was  held  in  the  name  of  other  parties.  If 
they  chose  to  put  themselves  in  the  position  of  servants,  em- 
ployees or  representatives  of  Mason,  Stoneking  and  Miles,  the 
law  will  hold  that  whilst  they  occupied  that  position  their  prin- 
cipals and  not  themselves  w^ere  in  possession  of  the  mine. 
What  we  have  said  about  the  la^t  instruction  quoted  is  equally 
applicable  to  the  tenth  instruction  given  by  the  Court. 

We  can  see  no  error  in  it.  The  eleventh  and  last  instruc- 
tion embraces  the  same  principles  laid  down  in  the  third. 

As  in  o\&  opinion  that  instruction  was  not  erroneous,  neither 
is  there  any  error  in  the  eleventh  and  last  instruction. 

The  evidence  as  to  wdiether  there  are  one  or  two  ledges  we 
think  pretty  well  balanced. 

The  preponderance  seems  rather  to  have  been  in  favor  of, 
than  against  the  finding  of  the  jury.  Certainly  there  was 
nothing  in  the  evidence  to  justify  this  Court  or  the  Court 
below  in  interfering  with  the  verdict. 

The  judgment  of  the  Court  below  is  aflSrmed. 


10    411 
10    453 

%^  OALTFOENIA  STATE  TELEGEAPH  COMPANY,  Ap- 
PELLAOT,  V.  J.  C.  PATTEESON,  Kespondent. 

A  judgment  is  as  final  when  prononnced  by  the  Court  as  when  it  is  entered  and 
recorded  by  the  Clerk,  as  required  by  statute;  the  judgment  is  the  judicial  act 
of  the  Court;  the  ent^  is  the  ministerial  act  of  the  Clerk. 
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If  the  deciBion  of  thtf  Court  flnallj  disposes  of  the  action,  and  nothing  further  is 
to  be  done  bj  it  to  complete  that  disposition,  it  is  a  final  jud|;ment  from  which 
an  appeal  wUl  lie  under  our  statute,  whether  it  be  perfected  by  entry  in  the 
judgment  book  or  not. 

The  decision  of  th*e  Court  is  the  judgment ;  the  entry  by  the  Clerk  is  the  evidence 
of  it  merely. 

The  right  of  appeal  under  our  Practice  Act  does  not  depend  upon  the  entry  or  per- 
fection of  the  judgment  of  the  lower  Court,  but  upon  the  rendition  of  it. 

The  allegation  that  defendant  became  indebted  to  plaintiff  is  simply  a  statement  of  a 
conclusion  of  law ;  the  facts  out  of  which  the  indebtedness  arose  should  be  stated. 

If,  instead  of  demurring,  advantage  be  taken  of  a  defective  pleading  by  motion  for 
judgment,  the  Court  should  permit  an  amendment  of  the  pleading  where  an 
amendment  will  cover  the  defect  the  same  as  if  a  demurrer  had  been  interposed. 

A  judgment  may  bo  final,  although  it  is  not  recorded  in  a  judgment  book  or  entered 
in  a  judgment  docket. 

When  a  Jydge  orders  a  judgment  in  a  cause,  and  that  order  is  entered  on  the 
'  journal  or  minutes  of  the  Court,  and  no  further  facts  are  to  be  ascertained  to 
determine  the  extent,  amount  and  character  of  that  judgment,  but  there  simply 
remains  the  clerical  duty  of  entering  in  the  judgment  book  that  which  the  Court 
has  determined  and  ordered  to  be  entered,  this  is  a  final  judgment  firom  which 
an  appeal  lies. 
• 
Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict of  the  State  of  Nevada,  Hon.  S.  11.  Wright  presiding. 

This  was  an  action  for  money  had  and  received.  The  defend- 
ant answered  the  complaint,  but  upon  the  trial  objected  to  any 
evidence  by  plaintiff,  because,  as  claimed,  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  Court  sustaining  the  objection,  ordered  judgment  to 
be  entered  in  favor  of  defendant,  the  plaintiff's  counsel  ex- 
cepting. The  next  day  application  was  made  for  permission 
to  amend  the  complaint,  which  was  refused.  The  judgment 
of  the  Court  had  not  been  entered  up  by  the  Clerk,  but  in 
the  minutes  of  the  Court  the  ruling  ordering  judgment  for 
defendant  was  noted.  In  this  Court  a  preliminary  motion  was 
made  by  defendant's  counsel  to  dismiss  the  appeal  for  the  rea- 
fion  that  no  final  judgment  had  been  entered  from  whioli  an 
appeal  could  be  taken. 

EUu  cfe  Sav>y&r^  for  Appellant. 

I. 

The  Court  below  erred  in  entertaining  the  objection  to  the 
admisflion  of  any  testimony  and  in  dismissing  the  action. 
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1.  A  dismissal  is  tantamount  to  a  non-suit  under  the  code. 
(Civil  Practice  Act,  sec.  148.) 

2.  A  plaintiff  cannot  be  non-suited  on  account  of  a  defect  in 
his  complaint.  (Civil  Practice  Act,  sfec.  148 ;  Graham's  Prac- 
tice, p.  271 ;  Vecion  v.  Graves^  4  John.  403 ;  Smith  v.  EldeVy 
3  John.  105 ;  3  Blackstone's  Com.  394r-5.) 

3.  Sec.  45  Civil  Practice  Act  (1861)  is  in  violation  of  ^ 
common  law  rule  of  pleading  and  should  be  strictly  construed ; 
it  is  not  good  practice  to  dismiss^  an  action  after  issue  joined 
upon  motion  of  defendant.  To  do  so  is  to  violate  sec.  148  of 
same  Act,  as  also  the  common  law  rule.  (See  sees,  145  and 
148  Civil  Practice  Act,  1861 ;  3  Blackstone  394r-95 ;  Stephens' 
PI.  150 ;  Chitty's  Pleadings,  197.) 

4.  The  proper  method  of  taking  advantage  of  defects  in  a 
complaint  amounting  to  an  insufficient  cause  of  action  is  by 
demurrer.  A  motion  in  arrest  of  judgment  or  ^it  of  error, 
the  ends  of  which  in  our  practice  are  attained  by  an  appeal, 
and  Section  45,  together  with  Section  148  Civil  Practice  Act, 
1861,  can  only  be  construed  to  allow  a  motion  m  a/rre8t  of 

judgment  where  the  defect  after  proof  cannot  be  cured  iy  ver- 
dict. (3  Blackstone,  394-95 ;  Stephens'  PL  150 ;  Chitty'a 
PI.  197. 

II. 

The  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.  ♦ 

1.  The  common  law  declaration  for  money  hud  and  received 
is  sufficient  as  a  complaint  under  the  code.  (1  Monell's  Prac, 
p.  473 ;  2  Monell's  Prac,  p.  380  et  seq ;  Nash.  Prac  and  PI., 
p.  143  et  seq ;  Fredon  et  al  v.  Glazier^  10  Cal.  338  ;  Alien  v. 
Carpmte7\  3  Seld.  476.) 

2.  Thfe  code  in  tliis  respect  (in  what  shall  constitute  a  com- 
plaint) is  only  declaratory  of  the  common  law.  {Godwin  v. 
Stehbins,  2  Cal.  105.) 

3.  The  complaint  in  this  action  is  sufficient  notwithstanding 
the  omission  of  the  words  "  to  the  use  of  plaintiff."  The  com- 
plaint must  state  the  cause  of  action  in  ordinary  and  concise 
language.  (Civil  Practice  Act,  sec.  39  ;  JfiUiken  v.  JSaU^  5 
Cal.  246,  and  10  Cal.  338 ;  Civil  Practice  Act  (1861),  sec.  56 ; 
3  Blackstone,  162.) 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1866.       138 

Califi>niu  State  Telegraph  Gompan7  «.  Pattenoou 

4.  The  allegation  of  indebtedness  and  refasal  to  pay  (in  the 
complaint),  alone  is  sufficient,  and  the  promise  to  pay  (if  defi- 
nitely set  forth),  might  have  been  regarded  as  surplitsage;  the 
law  implies  the  promise,  (Graham's  Practice,  177-180  ;  3 
Blackfetone,  p.  162.) 

5.  Probative  facts  must  not  be  stated,  but  only  those  that 
are  substantive.  {Godwin  v.  Stebbvns^  2  Cal.  105  ;  6rreen  v. 
Pahmer^  15- Cal.  414  ;  Paine  v.  Dewey  db  Treadmell^  16  Cal. 
243  ;  Oatrrison  v.  Lampson^  15  Cal.  95.) 

6.  Where  words  are  employed  capable  of  different  meanings 
the  one  must  be  taken  which  will  support  the  pleading.  (Allen 
v.  Patterson,  3  Selden,  470.) 

m. 

The  Court  below  erred  in  not  allowing  plaintiff  to  amend 
complaint  if  it  were  insufficient,  either  with  or*without  terms. 
(1  Cal.  478  ;  7  Cal.  130 ;  9  Cal.  58 ;  10  Cal.  410 ;  7  Cal.  209 ; 
12  Cal.  178;  Graham,  530.) 

Atwater  ds  Plandra^,  Attorneys  for  Eespondent. 

^irst — This  appeal  must  be  dismissed,  because  no  judgment 
had  been  rendered  upon  the  decision  of  the  Court  at  the  time 
the  appeal  was  taken. 

There  is  no  judgment  or  order  in  the  ca|e  that  is  appeala- 
ble. Statutes  1861,  363,  section  285 ;  what  may  be  appealed 
from,  {Cmmnings  v.  Hewrdj  2  Minn.  K.  34;  Case  v.  Young ^ 
3  Minn.  E.  209 ;  Ames  v.  Miss.  Bomfh  Co,^  8  Minn.  E.  467  ; 
9  Cal.  175;  4  Cal.  263;  4  Cal.  308;  6  Cal.  92;  5  Cal.  155  ;• 
Howard  N.  Y.  Code^  528 ;  Note  to  sec.  348  and  cases ;  Raili- 
hwm  V.  Moody,  4  Minn.  E.  364 — no  jurisdiction.) 

Second — Our  statutes  establish  the  fact,  that  such  a  decision 
as  the  one  appealed  from  in  this  case,  dismissing  the  action,  is 
not  a  judgment,  in  the  most  unmistakeable  manner.  (Defini- 
tion of  Judgment,  Stats.  1861,  p.  338,  sec.  144.)' 

When  action  is  dismissed  judgment  must  be  entered  on  the 
decision.  (Stats.  161,  p.  338,  sec.  148 ;  Judgment  on  Verdict, 
Stats.  1861,  pp.  343, 175, 178 ;  Judgment  on  trial  by  Court, 
Stat.  1861,  pp.  343, 180 ;  Jud^ent  on  trial  by  Eeferees,  Stat. 
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1861,  pp.  345, 187 ;  Manner  of  entering  Judgment,  Stat.  1861, 
pp.  347, 197,  201,  202.) 

Third — It  is  not  such  an  order  as  may  be  appealed  from. 
(Stats.  1861,  p.  368,  sec.  285.) 

It  is  not  an  order  at  all,  but  merely  a  decision  upon  which 
a  judgment  may  be  entered. 

Fourth — The  order  refusing  leave  to  amend  the  complaint 
is  not  an  appealable^order.  All  such  matters  are  addressed  to 
the  discretion  of  the  Court  to  which  the  application  fis  made, 
and  their  decisions  will  never  be  reviewed,  unless  in  cases  of 
gross  abuse  of  such  discretion. 

It  is  not  a  right  which  is  asked,  but  a  favor ;  and  a  Court 
to  whom  such  an  application  is  made  must  be  the  best  judge 
of  the  propriety  of  granting  it.  (5  Minn.  R.  505 ;  8  Cal.  26 ; 
8  Minn.  K.  324 ;  16  Cal.  81 ;  5  Minn.  65 ;  6  Minn.  R.  550,  558 ; 
1  Selden,  547;- 3  Comstock,  334;  7  Minn.  E.  315;  7  Minn. 
R.  493.) 

Fifth — The  motion  to  amend  was  too  late.  It  was  the  day 
after  the  action  had  been  dismissed. 

Sixth — The  decision  of  the  Court  was  strictly  correct.  The 
complaint  was  fatally  defective.  It  stated  no  cause  of  action 
against  any  one,  and  certainly  not  against  the  defendant. 
(4  Sandford's  (N.  T.)  Superior  Court  R.  665 ;  2  Minn.  R.  210.) 

It  was  defective  in  a  manner,  that  could  not  be  waived,  and 
could  be  raised  al^  any  time.     (Sti^jts.  1861,  p.  321,  sec.  45.) 

It  could  not  have  been  amended  without  supplying  every 
essential  fact  necessary  to  constitute  a  good  complaint,  and 
that  instead  of  an  amendment  would  have  been  a  creatimi. 
The  Court  was  clearly  right  in  not  permitting  it  after  the  trial 
had  begun. 

If  the  appeal  is  not  dismissed  upon  the  grounds  above  men- 
tioned, the  thing  appealed  from,  whatever  it  is,  i^ust  be 
affirmed,  because  the  record  discloses  no  error. 

Opinion  by  Lewis,  C.  J.,- full  Bench  concurring. 

Two  questions  are  presented  for  our  consideration  in  this 
case: 
First — ^Was  the  appeal  to  this  Court  prematurely  taken ;  and 
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Second-rDoeB  the  complaint  Btate  facts  sufficient  to  consti- 
tute ,a  cause  of  action  ? 

On  behalf  of  the  respondent  it  is  claimed  upon  the  motion 
to  dismiss  the  appeal,  that  at  the  time  it  was  taken  no  final 
judgment  had  been  rendered  by  the  Court  below,  and  that 
therefore  the  appeal  was  premature,  and  should  be  dismissed. 
If  the  record  substantiates  this  position,  the  motion  most  cer- 
tainly should  be  sustained,  but  if  our  vi^  of  what  constitutes 
a  final  judgment  be  correct,  the  comisel's  premise  is  false,  and 
his  conclusions  erroneous.  This  motion  seems  to  be  based 
upon  a  misapprehension  of  what  constitutes  a  judgment,  and 
counsel  seem  to  have  confounded  the  judgment  itself  with  the 
entry  or  record  thereof.  The  judgment  is  a  judicial  act  of 
the  Court,  the  entry  is  the  ministerial  act  of  th^  Clerk.  The 
judgment  is  as  final  when  pronounced  by  the  Court  as  when 
it  is  entered  and  recorded  by  the  Clerk,  as  required  by  statute. 
If  the  record  discloses  that  the  decision  of  the  Court  finally 
disposed  of  the  action,  and  nothing  further  was  to  be  done  by 
it  to  complete  that  disposition,  that  surely  was  a  final  judg- 
ment from  which  an  appeal  would  lie,  whether  it  were  per- 
fected by  entry  in  the  judgment  book  and  docket,  or  not.  It 
is  the  act  of  the  Court  which  renders  the  judgment  final,  and 
not  that  of  the  Clerk  whose  only  office  in  this  respect  is  to 
put  in  form  and  record  what  the  Court  has  previously  declared. 
The  decision  of  the  Court  is  the  judgment,  the  entry  by  the 
Clerk  is  the  evidence  of  it  merely.  {Fleet  v.  Young^  11 
Wend.  522 ;  Lee  v.  TiUoUon,  4  Hill,  27.) 

Tracy,  Senator  in  the  case  of  Fleet  v.  Toimg^  »upra^  says : 

"But  it  strikes  me  that  the  more  obvious  and  natural 
import  of  the  expression,  '  rendering  of  such  judgment,'  is  the 
annunciation  or  declaring  the  decision  of  the  Court,  indicated 
by  the  rule  for  judgment."  In  Lee  v.  TiUotson^  Justice  Bron- 
8on  uses  the  following  language  upon  a  question  analogous  to 
that  made  upon  this  motion :  "  The  question  then  is,  whether 
the  limitation  dates  from  tlie  final  determination  of  the  Court, 
which  was  made  in  July  term,  1840,  or  from  the  subsequent 
filing  of  the  judgment  record  in  January,  1841.  The  statute 
provides  that  all  writs  of  error  upon  any  judgment  or  final 
determination  rendered  in  any  cause,  shall  be  brought  within 
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two  years  after  the  rendering  of  such  judgment  or  final  deter- 
mination, and  not  after.  The  judgment  or  final  determination 
in  this  cause  was  rendered  in  July  term,  1840,  when  the  mo- 
tion which  had  been  made  to  set  aside  the  report  of  the  referee 
was  denied.  The  record  which  was  afterwards  filed  was  not 
the  judgment,  but  only  a  written  memorial  of  the  judgment 
which  had  been  previously  rendered." 

These  authorities  clearly  support  the  proposition  that  the 
decision  of  the  Court,  and  not  the  act  of  the  Clerk,  is  what 
constitutes  the  judgment.  The  statute,  section  285,  page  363, 
provides  that — 

"  An  appeal  may  be  taken  to  the  Supreme  Court  from  a 
final  judgment  rendered  in  an  action  on  special  proceeding 
conmienced  in  those  District  Courts,  or  brought  into  those 
Courts  from  another  Court." 

The  only  question  to  be  determined  then,  is  whether  there  is 
a  final  judgment  in  this  case  or  not,  and  not  whether  the  judg- 
ment is  properly  entered  on  the  records  of  the  Court.  The  right 
of  appeal  under  our  practice  does  not  depend  upon  the  entry  or 
perfection  of  the  judgment  of  the  lower  Court,  but  upon  the 
rendition  of  it.  In  New  York,  under  the  Code,  when  an 
appeal  was  authorized  only  from  "  a  judgment  entered^'^  a  dif- 
ferent rule  prevailed,  and  it  was  held  that  an  appeal  would 
not  lie  until  the  judgment  was  entered  and  perfected.  But 
the  distinction  between  the  language  of  the  Code  and  the 
Practice  Act  of  this  State,  is  obvious.  The  Code  only  author- 
ized an  appeal  from  a  "judgment  entered^'^ ;  the  Practice  Act 
of  this  State  allows  it  from  a  final  judgment.  True,  the 
record  must  show  that  the  Court  rendered  tlie  judgment,  and 
the  entries  should  be  sufficiently  ample  to  enable  the  appellate 
tribunal  to  ascertain  its  nature  and  extent. 

If  these  facts  sufficiently  appear  by  the  record,  the  appeal 
should  not  be  dismissed  for  any  detect  in  the  entry  of  the* 
judgment,  nor  indeed  where  no  entry  at  all  is  made  upon  the 
judgment  book.  Sandford,  Senator  in  the  case  of  Glas(m-  v. 
ShoinjydL^  12  Johnson's  R.  63,  in  which  this  exact  point  wae 
made,  says :  "  The  question  is,  therefore,  not  to  be  determined 
by  technical  definitions  and  verbal  criticism,  or  by  the  terms 
and  phrases  in  which  judgments  have  been  or  may  be  expressed. 
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The  true  inquiry  is  whether  the  judicial  proceeding  conBtitutes 
a  cause  by  itself,  and  has  received  its  final  decision  in  the 
Supreme  Court." 

In  the  case  mider  consideration  the  following  facts  appear 
in  the  settled  statement.  On  the  19th  day  of  December,  A.  D. 
1864,  the  case  having  been  called,  the  defendant's  counsel 
objected  to  the  introduction  of  any  testimony  on  behalf  of 
plaintiff,  for  the  reason  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  that  after  the  argu-. 
ment  of  the  objection,  it  was  sustained  and  the  action  dismissed. 
Here  is  sufficient  to  show  the  judgment  of  the  Court  finally 
disposing  of  the  action,  and  enough,  we  think,  to  sustain  the 
appeal.  It  would  have  been  better  practice,  however,  to  have 
had  the  judgment  fully  entered  and  perfected  before  the  appeal 
was  taken. 

The  second  point  arises  upon  the  sufficiency  of  the  com- 
plaint upon  which  this  action  is  brought,  and  we  have  no  hesi- 
tation in  saying  at  once  that  it  is  radically  defective.  The  most 
material  allegations  necessary  to  support  the  action  are  omit- 
ted, and  the  facts  alleged  are  stated  in  so  general  and  vague  a 
manner  everything  is  left  to  conjecture  and  inference.  It 
alleges  that  "  on  the  17th  day  of  October,  A.  D.  1864,  at  Car- 
son City  in  said  County  of  Ormsby,  the  said  defendant  became 
indebted  to  the  said  plaintiff  in  the  sum  of  four  hundred  dol- 
lars, for  so  much  money,  at  or  before  that  time,  had  and 
received,  and  in  consideration  thereof,  then  and  there  promised 
to  pay  the  said  sum  when  thereunto  requested.'*  Then 
follows  the  allegation  that  though  requested  the  delend- 
dant  had  refused  to  pay,  etc.  A  complaint  so  general,  un- 
certain and  inartistic,  we  think,  would  not,  even  in  the  most 
liberal  practice  observed  under  ^  the  code,  be  held  good  on 
general  demurrer.  The  allegation  that  defendant  became 
indebted  to  the  plaintiff,  is  simply  a  statement  of  a  conclusion 
of  law ;  the  facts  out  of  which  the  indebtedness  arose  should 
have  been  stated.  This  is  attempted  to  be  done  by  the  state- 
ment which  follows :  "  For  so  much  money  had  and  received." 
But  this  is  too  general  and  uncertain.  From  whom  was  the 
money  had  and  received?  For  whose  use  and  benefit?  It 
would  be  as  consistent  to  the  language  to  say  that  defendant 
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received  the  money  from  a  stranger  as  from  plaintiflF;  and  for 
his  own  use  and  benefit  as  for  plaintiff's.  If  the  rule  that  in 
the  construction  of  pleadings  that  most  unfavorable  to  the 
pleader  is  to  be  adopted,  should  be  followed  in  this  case,  the 
plaintiff  would  not  be  considered  to  have  stated  any  cause  of 
action  whatever  against  the  defendant. 

Whilst  we  think  this  coruplaint  utterly  insufficient,  we  think 
also,  that  the  Court  should  have  allowed  an  amendment,  and 
.  permitted  the  cause  to  proceed.  The  practice  of  taking  advan- 
tage of  a  defective  pleading  by  motion  for  judgment,  or  by 
objection  to  the  evidence,  instead  of  by  demurrer  (where  a 
demurrer  will  lie),  should  not  be  encouraged  by  the  Courts. 
The  Practice  Act  directs  how  advantage  may  be  taken  of 
defective  pleading,  and  that  course  should  be  pursued  if  possible, 
in  preference  to  any  other.  In  that  case,  if  a  demurrer  be  sus- 
tained, the  pleading  may  be.  amended  and  the  cause  proceed 
to  trial  upon  its  merits,  usually  witliout  injury  to  either  party. 
If  counsel,  instead  of  demurring,  answer  to  the  merits,  and 
then  move  for  judgment,  or  demur  to  the  evidence,  the  Court 
should  permit  an  amendment  of  the  pleading,  where  an  amend- 
ment will  cover  the  defect.  Parties  should  not  be  allowed  to 
secure  any  greater  advantage  by  such  practice,  than  they  would 
gain  .by  demurring  at  the  proper  time.  The  objection  inter- 
posed to  the  evidence  in  this  case,  was  in  fact  nothing  more 
nor  less  than  a  demurrer,  and  we  presume  the  counsel  for 
plaintiff  was  taken  by  surprise,  and  the  Court  probably  induced 
to  render  a  judgment,  which,  upon  reflection,  would  not  have 
been  given.  Leave  to  amend  having  been  promptly  asked,  we 
think  it  should  have  been  allowed. 

The  judgment  of  the  Court  below  is  reversed,  with  leave 
granted  plaintiff  to  amend  his  complaint.  The  costs  of  this 
appeal  to  abide  the  event  of  the  suit. 

Opinion  by  Beattt,  J.,  full  Bench  concurring. 

RESPONSE  TO  PETITION  FOR  REHEARING. 
In  this  c^se  a  petition  for  rehearing  has  been  filed,  and  we 
are  requested,  not  only  to  examine  the  petition,  but  to  examine 
the  authorities  referred  to  in  the  original  brief  of  respondents. 
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After  a  careful  examination  of  all  the  points,  both  in  petition 
and  original  brief,  we  are  unable  to  see  any  error  or  mistake 
in  the  opinion  already  filed  in  the  ease.  There  is  some  force 
in  the  remarks  of  counsel  as  to  the  term  "  rendered."  We 
can  see  the  word  may  have  been  used  rather  in  connection  with 
the  designation  of  the  Courts,  from  the  judgment  of  which  an 
appeal  might  be  taken,  than  as  indicating  the  kind  of  judg- 
ment subject  to  review  in  this  Court.  But  if  we  read  the  stat- 
ute, omitting  the  word  "  rendered,"  it  reads  thus :  "  An  appeal 
may  be  taken,  etc.,  from  a  final  judgment,  in  an  action,"  etc. 

Here  there  is  a  general  authority  to  appeal  from  a  "  final 
judgment."  Our  opinion  is  that  a  judgment  may  be  final, 
although  it  is  not  recorded  in  a  judgment  book  or  entered  in  a 
judgment  docket.  Every  Court  keeps  a  journal  or  nmiute  of 
its  proceedings. 

When  a  Judge  orders  a  judgment  in  a  cause,  and  that  order 
is  entered  on  the  journal  or  minutes  of  the  Court,  and  no  fur- 
ther facts  are  to  be  ascertained  to  determine  the  exact  amount 
and  character  of  that  judgment,  but  there  simply  remains  the 
clerical  duty  of  entering  in  the  judgment  book  that  which  the 
Court  has  determined  and  ordered  to  be  entered,  this,  in  our 
opinion,  is  a  final  judgment,  from  which  an  appeal  lies.  It  is 
final  because  the  Court  has  nothing  more  to  do  with  it,  unless 
it  be  to  compel  the  Clerk  to  perform  his  duty  in  entering  it  up. 
The  law  might  require  that  no  appeal  should  be  taken  before 
.  the  judgment  was  regularly  entered  in  the  judgment  book,  and 
the  judgment  roll  made  up  and  filed.  But  our  law  has  made 
no  such  provision,  and  therefore  an  appeal  may  be  taken  when- 
ever a  judgment  is  jmal.  In  this  case  we  think  there  was  a 
Jmal  jvdgment  before  the  appeal  was  taken. 

We  are  of  opinion  none  of  the  authorities  cited  by  respond- 
ent conflict  with  this  view  of  the  case,  and  many  of  them  fiilly 
sustain  our  opinign  as  to  what  constitutes  a  final  judgment. 

The  144:th  section  of  our  Practice  Act  reads  thus :  "  A  judg- 
ment is  the  final  determination  of  the  rights  of  the  parties  in 
the  action  or  proceeding,  and  may  be  entered  in  term  or 
vacation."  There  is  nothing  in  this  definition  of  judgment 
conflicting  with  our  views. 

When  the  draftsman  of  the  Practice  Act,  in  referring  to  the 
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tiling  of  the  nndertaking  on  appeal,  says,  it  shall  be  filed  with 
the  "  Clerk  with  whom  the  judgment  or  order  was  entered," 
he  certainly  did  not  use  that  expression  to  point  ont  the  char- 
acter of  judgments  and  orders  from  which  an  appeal  should 
lie,  but  simply  to  designate  the  officer  with  whom  the  under- 
taking should  be  filed.  It  is  the  duty  of  a  Clerk,  after  a  judg- 
ment has  been  rendered  by  theConrt,  to  enter  that  judpnent 
in  the  judgment  book.  The  draftsman  of  section  286  assumed 
that  Clerks  would  do  their  duty,  and  used  the  phrase  quoted 
as  the  most  convenient  one  to  designate  the  officer  with  whom 
the  nndertaking  should  be  deposited. 

The  Court  did  not  fail  to  observe  the  fifth  point  made  by 
counsel  for  respondent  in  his  original  brief.  Our  views  on 
that  point  are  not  very  fully  expressed  in  the  original  Opinion, 
and  we  will  now  endeavor  go  to  express  them  as  to  make  a  rule 
of  practice  for  the  future. 

The  plaintiff  filed  an  insufficient  complaint ;  the  defendant, 
instead  of  demurring  (which  would  have  be^n  the  proper  and 
legitimate  practice),  answered  the  complaint,  and  so  answered 
it  as  to  induce  the  plaintiff  to  believe  that  there  was  merely  an 
issue  of  fact  between  the  parties.  When  the  case  was  called 
for  trial,  the  defendant  objected  to  the  plaintiff's  introducing 
(my  evidence  because  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

This  was  not  in  the  nature  of  a  demurrer  to  the  evidence 
offered  because  of  its  insufficiency  to  support  the  complaint, 
but  was  in  effect  a  demurrer  to  the  comprint,  improperly  and 
irregularly  interposed.  It  should  have  been  filed  in  writing, 
and  before,  or  at  the  time  of  filing  the  answer,  if,  indeed,  it 
was  proper  to  file  any  answer  before  the  demurrer  was  disposed 
of.  This  demurrer  to  the  complaint  (for  we  can  consider  it  as 
nothing  else)  was  sustained.  Upon  the  sustaining  of  a  demurrer 
to  a  complaint,  there  can  be  no  doubt  what  is  the  proper  prac- 
tice, and  that  is  for  the  Court  to  give  time  to  the  plaintiff  to 
amend.  This  practice  should  tmdoubtedly  be  pursued  in  all 
cases  except  where  the  facts  stated  in  the  complaint  show  that 
the  plaintiff  has  mistaken  the  law;  that  he  has  no  cause. of 
complaint,  and  upon  his  own  showing,  the  facts  are  such  that 
he  can  not  so  amend  his  complaint  as  to  give  him  a  cause  of 
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action.  This  is  not  a  case  of  that  sort.  We  can  readily  see 
how  the  complaint  might  be  amended  so  as  to  make  it  a  good 
one.  Had  the  demnrrer  been  regularly  interposed,  we  have  no 
doubt  the  Court  would,  in  sustaining  it,  have  given  plaintiff 
time  to  amend,  instead  of  entering  final  judgment.  But  the 
Court  and  counsel  for  plaintiff  both  seem  to  have  been  surprised 
by  the  irregular  manner  of  bringing  up  this  demurrer.  Under 
the  effects  of  that  surprise,  the  Court  made  an  improvident 
order  for  final  judgment.  The  counsel  for  plaintiff  failed  for 
the  moment  to  perceive  the  proper  course  for  him  to  take,  and 
omitted  to  ask  leave  to  amend.  The  next  day',  upon  recover- 
ing from  his  surprise,  he  did  ask  leave  to  amtod,butthe  Court 
refused  to  allow  the  amendment.  We  think  the  Court  should 
not  have  made  the  order  for  final  judgment  of  non-suit  when 
it  was  made ;  that  on  the  following  day,  when  the  plaintiff 
came  in  and  asked  to  amend,  he  should  have  been  allowed  to 
do  so,  and  the  judgment  of  non-suit  should  have  beep  set  aside. . 
We  are  of  opinion  that  a  party  should  not  be  allowed  to  obtain 
a  greater  advantage  by  irregular  and  improper  practice,  than 
he  would  haver  acquired  by  the  regular  and  legitimate  course 
pointed  out  by  the  Practice  Act. 

Rehearing  denied.  i  lei 

®  8    207 


E.  R.  COX  V.  T.  G.  SMITH,  et  al..  Both  Pasties  Appealino. 

It  18  a  settled  rule  in  Courts  of  equity-  that  a  coatract  for  fhture  compound  interest 
will  not  be  enforced.  The  rule  in  Courts  of  law  is  not  so  well  settled  in  regard 
to  such  contracts. 

Our  statute  does  not  sanction  compound  interest.  Contracts,  therefore,  in  regsrd 
to  compound  interest,  must  stand  or  fall  bj  the  established  rules  of  equity  and 
eommon  law  Courts.  It  is  held  in  this  State  that  contracts  for  compound 
interest  cannot  be  enforced. 

If  A  borrows  fifteen  hundred  dollars  in  gold  firom  B  when  that  gold  would  be  worth 
twenty-five  hundred  dollars  in  Govemment  paper  currency,  and  gives  his  note 
for  twenty-five  hundred  dollars,  the  note  is  a  valid  note  with  sujfioient  consider* 
ation.    There  is  neither  a  want  of  consideration  nor  a  failure  of  consideration. 

When  a  note  is  made  payable  at  a  given  day,  with  interest  at  the  rate  of  tax  per 
cent  per  month  until -paid,  it  continues  to  draw  six  per  cent,  interest  after 
maturity  and  after  judgment. 

The  moftgaf(or  may  contract  to  pay  a  counsel  fee  for  the  expense  of  enforcing  the 
Hen  on  the  property  mortgaged  in  case  legal  proceedings  have  to  be  takem 
And  sach  contract  win  be  enforced  to  the  extent  of  allowing  a  reatont^k  ooon* 
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sel  fee  beyond  the  costs  allowed  bj  law.  The  Courts  will  believe  that  to  be 
reasonable  for  which  the  parties  themselves  contract^  unless  it  be  extravagantly 
large  and  apparently  so  made  as  to  hold  in  ttrrintm  over  the  mortgagor. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict of  the  State  of  Nevada,  Ormsby  County,  Hon.  S.  H. 
Wright  presiding. 

The  facts  are  stated  in  the  opinion. 

R.  W,  Clarke^  Counsel  for  Cox. 

Atioater  cfe  Flomdreau^  for  Smith  &  Garrett. 

Points  and  authorities  of  Cox's  counsel : 

First — Any  rate  of  interest  the  parties  may  agree  on  in 
writing  is  lawful.     (Statutes  of  1861,  p.  100.) 

There  being  no  legal  restriction  on  contracts  for  interest, 
contracts  for  compound  interest  must  be  lawful.  (2  Parsons 
on  C.  384-5.) 

Such  contracts  are  not  against  public  policy.  (Chitty  on 
Contracts,  9th  Am.  edition,  671 ;  4  Bouvier,  177.) 

The  statute  forbidding  compoimd  interest  after  judgment 
by  implication,  admits  it  before.  The  weight  of  modern 
authority  is  in  favor  of  sustaining  contracts  for  compound 
interest,  even  where  the  rate  of  interest  is  limited.  (Parsons 
on  Contracts,  pp.  428-9-30 ;  2  Nott  &  McC.  38 ;  2  Hill  S.  C. 
408 ;  3  Kich.  125 ;  1  K  H.  179 ;  1  Am.  Leading  Cases,  533 ; 
3  N.  H.  40  ;  4  Yates,  220 ;  11  Conn.  488,  496 ;  1  Strobhart, 
115,  116 ;  4  Hammond,  373 ;  9  Dana,  331 ;  6  Paige,  98 ;  23 
Pick.  167;  17  Conn.  244,  247.) 

Second — Fifteen  hundred  dollars,  in  the  absence  of  usury 
laws^  is  sufficient  consideration  to  support  note  for  twenty-five 
hundred  dollars.  (Parsons  on  Contracts,  362-3,  and  notes 
P  and  G.) 

The  note  was  a  currency  note ;  the  laws  of  Congress,  of  the 
State,  and  the  business  community,  all  recognize  the  difference 
between  gold  and  currency.  Fifteen  hundred  dollars  in  gold 
was  sufficient  consideration  for  a  twenty-five  hundred  dollar 
currency  note. 
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A  Court  of  equity  will  not  grant  any  relief  to  Smith  & 
Garrett  nntil  they  see  that  Cox  is  paid  in  the  same  kind  of 
money  he  advanced,  or  its  equivalent  in  value,  with  interest. 
(WiUard's  Equity,  46 ;  3  Sand.  671 ;  7  Hill,  391 ;  3  Paige,  ^33 ; 
11  Wend.  329 ;  I  Bouvier,  178, 179.) 

Interest  at  stipulated  rate  continues  after  breach.  (Statutes 
1861,  p.  100,  sees.  4,  5;  2  Cal.  597;  5  Cal.  417;  6  Cal.  155; 
9  Cal.  247-297.) 

Parties  may  liquidate  their  damages.  (2  Parsons  on  Con- 
tracts, 433 ;  Sedgwick  on  Damages,  417,  440,  and  notes.) 

A  stipulation  for  a  reasonable  counsel  fee  will  be  enforced. 
(2  Parsons  on  Contracts,  441  to  446 ;  5  Cal.  436.) 

Points  made  by  counsel  for  Smith  &  Garrett : 

Mrst — Smith  &  Garrett,  as  second  mortgagees,  the  prop- 
erty being  insufficient  for  both  debts,  may  insist  that  first 
mortgagee  shall  only  be  paid  what  is  actually  due  to  him. 
The  actual  consideration  paid  for  the  note  was  fifteen  hundred 
dollars.    The  laws  know  no  difference  between  dollars. 

Second — Interest  only  exists  by  and  is  the  creature  of  a  con- 
tract. {Sen^,  Glass  Factory  v.  Reid^  5  Cow.  E.  587 — opinion 
of  Senator  l^encer,  at  page  60^,  where  he  gives  the  history 
of  interest;  Colton  v.  Bragg ^  15  East.  R..226;  Macomber  v. 
Dvmhomi^  8  Wend.  552-3— Opinion  of  Nelson,  Justice ;  TJ,  S. 
Bank  v.  Chapm^  9  Wend.  471 ;  Lloyd  v.  Scatty  4  Peters,  226 
— opinion ;  Ma^on  <&  Craig  v.  Calendar ^  Flint  cfe  Cb.,  2  Minn. 
350 ;  TalcoU  v.  Marston,  3  Minn.  339.) 

Third — The  note  and  interest  was  payable  one  year  after 
the  date  by  the  contract.  At  the  end  of  one  year  there  was 
a  breach  of  the  contract. 

For  the  continued  failure  to  pay  after  breach  the  mort- 
gagor was  liable  to  damages.    The  law  in  such  cases  does  not 
allow  parties  to  contract  for  -liquidated  damages.    The  law 
itself  fixes  the  compensation  for  such  breach.    {U.  S.  Bank  v.* 
Chmwpum,  9  Wend.  471.) 

Fourth — The  law  fixing  the  rate  of  damages  for  non-per- 
formance of  contract  to  pay  money  is  fixed  and  unchangeable. 
It  is  the  legal  rate  of  interest  in  the  country  where  the  con- 
tract is  made.    (Sedgwick  on  Measure  of  Damages,  p.  285 ; 
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I  Am.  Leading  Cases,  498;  6  Howard  TJ.  S.  154;  2  Minn. 
363  ;  3  Minn.  339.) 

Fifth — That  rule  of  damages  cannot  be  altered  by  the  par- 
ties. {Bagley  v.  Piddle^  5  Sand.  194 ;  3  John.  Cases,  297, 
notes  A  and  B ;  5  Cowen,  144,  note  B ;  1  Denio,  464 ;  22  Wend. 
163;  Adams'  Equity,  304-5  ;  2  Minn.  369.) 

Stipulated  damages  must  be  in  lieu  of  performance.  (18 
John.  209;  7  John.  72.) 

Sixth — Our  statute  fixes  a  legal  rate  of  interest.  (Statutes 
1861,  p.  100 ;  TalcoU  v.  Ma/rston,  3  Minn.  346.) 

Sei)enth — The  counsel  fee  is  on  its  face  unreasonable  and 
inequitable,  and  should  not  be  allowed.  {Griswoldy.  Taylor ^ 
6  Minn.  342 ;  Talman  v.  Tmesdale,  3  Wis.  443.) 

Eighth — The  fact  that  our  law  is  a  copy  of  the  California 
law  as  to  interest^  but  does  not  copy  the  section  in  regard  to 
comjpound  interest^  is  conclusive  that  jt  was  not  intended  to 
allow  compound  interest. 

Ninth — Compound  interest  was  never  allowed  in  any  civil- 
ized country.  {State  of  Corm.  v.  Johnson,^  1  John.  Ch.  13 ; 
Van  Benschooteti  v.  Lawson^  6  John.  Ch.  313 ;  Toll  v.  HiUer^ 

II  Paige,  228 ;  Mowry  v.  Bishop^  6  Paige,  98 ;  Boyer  v.  Pack^ 
3  Denio,  107.) 

Kecovered  back^  (Kelly  on  Usury,  35 ;  8  Blackf.  158 ; 
8  Mass.  455 ;  7  Greenleaf,  48 ;  19  Maine,  31-^0 ;  3  Wash.  C. 
C.  E.  401 ;  17  Mass.  417 ;  4  Eand.  406-8 ;  13  Metcalf,  65 ; 
10  Leigh.  481 ;  1  Ark.  410  ;  9  Ves.  271 ;  2  Minn.  350.) 

Opinion  by  Beatiy,  J.,  full  Bench  concurring. 

In  August,  1863,  Eobert  Logan  and  Wellington  Stewart 
executed  to  plaintiff  the  following  note : 

"  $2,500.  Cabson  Cnr,  Nevada  TBBRrroET, ) 

August  25, 1863.  j 

"  For  value  received,  we,  or  either  of  us,  promise  to  pay  E. 
E.  Cox  or  order,  in  twelve  months  from  datej  without  grace, 
the  sum  of  twenty-five  hundred  dollars  ($2,500),  with  interest 
thereon,  at  the  rate  of  six  (6)  per  cent,  per  month,  payable 
monthly  in  advance,  on  that  day  of  each'  and  every  month 
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corresponding  with  the  date  of  this  obligation  until  paid ;  and 
if  any  part  of  the  interest  herein  provided  shall  not  be  paid 
when  the  same  becomes  due,  then  the  holder  hereof  may  add 
the  same  to  the  principal  sum,  and  it  shall  thereupon  become 
a  part  of  said  principal  and  bear  monthly  interest  at  the  same 
rate,  and  so  on  from  month  to  month,  adding  all  interest  in 
arrear  to  such  principal,  and  compounding  interest  on  interest 
at  the  same  rate,  and  making  monthly  rests  on  that  day  of  each 
month,  corresponding  to  the  date  of  thi^i  obligation,  and  in  case 
a  cause  of  action  shall  accrue  on  this  obligation,  and  the  payee 
or  holder  hereof  shall  commence  a  suit  to  enforce  the  same, 
then  it  shall  be  lawful  for  the  said  payee  or  the  holder  hereof 
to  have  and  demand  upon  the  same  ten  (10)  per  cent,  upon 
the  amount  which  shall  be  recovered  thereon  as  a  reasonable 
indemnity  for  attorney  and  counsel  fees,  in  addition  to  the 
taxable  costs  of  suit,  and  in  case  of  judgment  or  decree,  said 
percentage  shall  be  included  therein  and  bear  interest  at  the 
same  rate  and  in  the  same  manner  as  the  principal  debt. 

"  ROBERT  LOGAN, 
"WELL.  STEWART." 

This  note  was  secured  by  a  mortgage  on  certain  real  estate. 
^n  March,  1864,  Wellington  Stewart  executed  several  notes  to 
Robert  Logan,  and  to  secure  the  payment  of  the  same  executed 
a  mortgage  on  certain  reaikand  personal  property. 

The  most  valuable  part  of  the  property  embraced  in  the 
mortgage  from  Stewart  to  Logan  was  also  embraced  in  the 
joint  mortgage  of  Stewart  and  Logan  to  Cox ;  so  that  Logan, 
as  to  the  principal  part  of  his  security,  stood  in  the  position  of 
second  mortgagee.  Logan  assigned  his  notes  and  mortgage  to 
J.  E.  Garrett  and  T.  G.  Smith. 

The  property  mortgaged  is  insufficient  to  pay  all  the  incum- 
brances, and  the  coi^troversy  in  the  case  is  between  the  first 
mortgagee,  E.  R.  Cox,  and  Garrett  &  Smith,  who  are  the 
succeesoi^s  in  interest  to  the  second  mortgagee.  When  Cox 
took  the  note  which  is  set  out  in  the  beginning  of  this  opinion, 
he  advanced  6r  loaned  to  Stewart  and  Logan  only  fifteen  hun- 
dred dollars  in  gold  coin,  but  that  fifteen  hundred  dollars  was 
Vorth,  and  would  have  purchased  in  currency,  the  sum  of 
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twenty-five  hundred  dollars.  There  was  a  verbal  agreement 
made  when  the  note  was  executed,  that  fifteen  hundred  dollars 
in  gold  coin  would  be  accepted  if  offered  in  lieu  of  the  twenty- 
five  hundred  dollars. 

Upon  the  foreclosure  of  the  mortgage  the  parties  holding 
the  second  mortgage  raised  these  points :  1st,  The  plaintiff  was 
not  under  our  statutes  entitled  to  compound  interest  on  his 
claim.  2d^  He  could  only  recover  the  actual  amount  loaned, 
fifteen  hundred  dollars,  and  interest.  3d,  The  demand  after 
maturity  only  bore  interest  at  ten  per  cent,  per  annum.  4th, 
The  counsel  fee  as  stipulated  in  the  note  was  exorbitant,  and 
would  not  be  enforced  m  a  Court  of  equity — ^but  only  an  allow- 
-ance  of  a  reasonable  coimsel  fee. 

The  Court  below  held  with  the  second  mortgagees  as  to  the 
first  point,  only  allowing  simple  interest.  On  the  other  three 
points  that  Court  held  with  the  first  mortgagee.  Both  parties 
appeal.  The  plaintiff  from  that  part  of  the  decree  adopting 
simple  interest  as  the  rule  of  computation,  and  refusing  comr- 
pound  interest ;  Garret  &  Smith,  from  those  portions  of  the 
decree  having  reference  to  the  other  three  points  just  men- 
tioned. We  shall  first  examine  the  point  raised  by  plaintiff's 
appeal. 

In  the  statutes  of  California,  from  which  ours  have  generally 
been  copied,  two  Acts  are  to  be  found,  one  entitled  "  An  Act 
in  relation  to  the  money  of  accounts  of  this  State,"  the  other 
.  entitled,  "  An  Act  to  regulate  the  interest  of  money."  In  our 
statutes  these  two  Acts  have  been  blended  into  one,  entitled, 
"  An  Act  in  relation  to  money  of  account  and  interest." 

Sections  1st,  2d  and  3d  of  our  Act  are  in  the  same  language 
precisely  as  the  three  sections  of  the  first  named  California 
Act,  with  the  exception,  the  word  "  Territory  "  is  substituted 
for  "  State  "  in  the  first  section.  The  phraseology  of  both  stat- 
utes are  in  some  particulars  a  little  peculiar,  and  it  is  evident 
ours  was  copied  from  the  California  Act.  The  fourth  section 
of  our  Act,  which  fixes  the  legal  rate  of  interest  (in  the  absence 
of  an  express  written  contract),  is  identical  with  the  first  sec- 
tion of  the  second  named  California  Act,  with,  tlie  exception 
of  two  words.  Our  statute  contains  the  word  "  or  "  in  one 
part  o^a  sentence  where  it  ought  not  to  be*    This  is  evidently* 
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a  mistake  in  the  printer  or  some  copyist,  but  does  not  in  the 
slightest  degree  alter  or  obscure  the  meaning  of  the  sentence. 
'  The  word  "  Territory  "  is  substituted  for  "  State."     This  sec- 
tion is  evidently  copied  from  the  California  statute. 

The  5th  and  last  section  of  the  Nevada  Act  is  in  these 
words : 

"  Sec.  5.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest  whatever  on  money  due,  or  to  become  due 
on  any  contract.  Any  judgment  rendered  on  such  contract 
shall  conform  thereto,  and  shall  bear  the  interest  agreed  upon 
by  the  parties,  and  which  shall  be  specified  in  the  judgment, 
provided  only  the^  amount  of  the  original  clain:^  or  demand 
shall  draw  interest  after  judgment." 

This  fifth  section  is  an  exact  copy  of  the  second  section  of 
the  last  named  California  Act,  do\\Ti  to  the  proviso.  Nothing 
like  the  proviso  is  found  in  the  California  Act. 

Whilst  our  Act  eilds  with  this  proviso  to  tha  fifth  section 
(2d  of  the  Cal.  Act),  the  California  Act  from  which  it  is  copied 
contains  a  third  section  which  is  in  these  words :  "  Sec.  3. 
The  parties  may  in  any  contract  in  writing  whereby  any  debt 
is  secured  to  be  paid,  agree  that  if  the  interest  on  such  debt  is 
not  punctually  paid  it  shall  become  a  part  of  the  principal, 
and  thereafter  bear  the  same  rate  of  interest  as  the  principal 
debt." 

The  copying  of  tvo  sections  of  the  California  Act  and  omit- 
ting the  other,  indicates  that  the  omission  was  made  ex  indue- ' 
tria  and  for  a  purpose.  The  journals  of  the  Legislative 
Assembly  show,  too,  that  this  third  section  of  the  California 
Act  was  at  one  stage  of  the  proceedings  before  that  body, 
embraced  in  the  bill  and  afterwards  stricken  out.         •    . 

To  our  mind  this  is  conclusive  that  the  Legislature  did  not 
intend  by  their  action  to  sanction  or  encourage  compound 
interest.  Li  the  proviso  above  referred  to  they  expressly  pro- 
hibit compound  interest  in  judgments. 

If  we  are  correct  in  the  foregoing  views  as  to  the  effect  and 
proper  constrjiction  of  our  statute,  the  only  remaining  ground 
on  wRich  the  plaintiff  can  claim  to  support  his  theory  is,  that  the 
Legislature  failing  to  sanction  compound  interest  by  express  en- 
actment, cannot  operate  as  a  prohibition,  but  leaves  the  question 
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juBt  wh'jBre  it  stood  at  common  law.  It  may  not  then  be  improper 
to  inquire,  what  was  the  rule  of  common  law  ?  We  find  that 
there  is  great  contrariety  of  opinion  as  to  what  was  the  rule 
of  the  common  law  before  the  statute  of  .37,  of  Henry  VIII. 
According  to  the  opinion  of  some  authors  all  interest  on  money 
was  usurious  and  unlawful  before  that  time.  On  the  other 
hand,  Chief  Justice  Hale  held  that  the  common  law  only  prohib- 
ited as  usurious  and  unlawful  interest  which  amounted  to  forty 
per  cent,  per  annum  or  more. 

On  this  subject  Bacon's  Abridgment  Title  Usury  may  be 
consulted  by  those  who  are  curious  as  to  the  ancient  law.  Also 
the  opinion  of  Senator  Spencer  in  the  C|^e  oi.Rene.  Glass 
Factory  v.  Reid^  5  Cowen's  Keport,  609.  Perhaps  the  discrep- 
ancies of  opinion  on  tliis  subject  may  be  accounted  for  in  this 
way*  At  an  early  period  in  England  the  Chancellors  were 
generally  churchmen,  and  not  lawyers.  As  the  Catholic  church 
has  always  set  its  face  against  usury,  and  been  disposed  to  con- 
demn the  practice  of  exacting  interest  as  immoral,  and  more 
especially  as  the  Jews  at  that  early  day  were  almost  the  only 
money  lenders,  it  is  probable  that  the  Chancellors  held  all 
interest  usurious  and  illegal ;  whilst  the  common  law  Courts, 
presided  over  by  lawyers,  better  acquainted  with  the  commercial 
necessities  of  the  country  and  less  prejudiced  against  the  Jews, 
may  have  held  that  reasonable  interest  was  not  unlawful. 

It  is  more  profitable,  however,  to  inquii^  what  was  the  state 
of  the  law  on  this  subject,  as  established  by  the  Courts  of  equity 
and  common  law  at  the  time  our  statute  was  passed.  In  Amer- 
ican Leading  Cases,  vol.  1,  pp.  533-4,  the  principal  Ameri- 
can cases  on  the  subject  of  compound  interest  have  been  cited 
and  commented  on. 

The  general  conclusion  at  which  the  author  arrives  is  that 
the  "  better  opinion  is  that  at  law  such  an  agreement  made, 
either  at  or  after  the  time  of  the  original  contract,  will  be 
enforced."  In  support  of  this  proposition  the  commentator 
cites  several  cases.  On  the  other  hand,  on  the  same  page,  a 
large  number  of  cases  are  cited  holding  an  opposite  doctrine. 
In  chancery  this  commentator  admits  the  rule  has  been  fliffer- 
ent,  and  Courts  of  equity  have  uniformly  discountenanced  all 
attempts  to  collect  compoimd  interest  except  in  those  cases 
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where  the  contract  to  pay  the  same  was  made  after  the  fiimple 
interest  fell  due. 

80  far  as  the  reports  referred  to  were  accessible  to  us,  we 
have  only  found  two  cases  where  actions  at  law  have  been  sus- 
tained on  a  contract  for  payment  of  comfpovmd  interest,  with 
the  exception  of  cases  where  the  agreement  to  pay  the  com- 
pound interest  was  made  after  the  simple  interest  became  due. 
One  of  these  cases  was  OrBenhoffv.  Kellogg^  2  Mass.  568,  after- 
wards overruled  in  Hasina  v.  WisneU^  8  Mass.  456,  and  Hermf 
V.  Flagg^  13  Metcalf,  66.  The  other  case  is  TaUiaf  errors  Est. 
V.  Jimgs,  Adm'r.,  9  Dana,  331. 

The  New  York,  English  and  Massachusetts  decisions  (except 
tiie  one  overrulea  case  in  Massachusetts)  seem  to  be  all  the 
other  way. 

The  opinion  of  Chancellor  Kent  in  1  Johnson's  Chancery 
Reports,  p.  13,  against  the  policy  of  allowing  compound  inter- 
est is,  we  think,  exhaustive  of  the  subject,  and  settles  conclu- 
sively what  is  the  rule  of  equity. 

Then,  when  the  Nevada  statute  was  passed,  it  was  the  set- 
tled rule  of  Courts  of,  equity  to  reftise  to  allow  compound 
interest  when  their  aid  was  invoked  to  collect  a  debt.  In 
Courts  of  law  the  rule  was  not  so  well  settled,  but  we  think  a 
majority  of  the  States  of  this  Union,  and  the  EngKsh  Courts 
of  law,  had  reftised  to  enforce  that  portion  of  contracts  which 
provided  for  the  collection  of  compound  interest. 

None  of  these  rulings  were  founded  on  the  statutes  against 
usury,  but  the  general  principles  of  the  common  law  as  it 
existed  without  reference  to  the  usury  law.  Our  conclusion 
then  is,  that  the  Court  below  did  not  err  in  refusing  to  allow 
compound  interest,  and  the  judgment  of  that  Court  »b  to  the 
part  thereof  appealed  from  by  the  plaintiff  must  be  affirmed. 

Having  disposed  of  the  plaintiff's  appeal,  .we  will  now  con- 
sider those  portions  of  the  decree  from  which  defendants 
appeal.  The  first  objection  on  the  part  of  defendants  to  the 
decree  is  that  plaintiff  is  allowed  to  recover  twenty-five  hundred 
dollars,  when  he  only  loaned  fifteen  hundred  dollars.  The 
loan  was  made  in  coin,  and  it  is  admitted  the  fifteen  hundred 
dollars  would  have  purchased  twenty-five  hundred  dollars  in 
Govemijient  currency.    If  the  plaintiff  had  bought  twenty- 


Digitized  by 


Google 


.  170       SUPREME  COUET  OF  NEVADA,  1866. 

Cox  «.  Smith  d  al, 

five  hundred  dollars  with  his  fifteen  hundred  dollars  in  gold, 
and  loaned  the  twenty-five  hundred  dollars  in  paper,  no 
one  would  have  claimed  that  the  note  for  twenty-five  hundred 
dollars,  was  not  a  valid  note,  founded  on  a  good  and  sufficient 
consideration. 

Why  then  is  it  less  adequate  when  the  borrower  gets  that 
for  which  he  could  have  purchased  or  procured  twenty-five 
hundred  dollars.  The  Courts  must  recognize  the  fact  that  there 
are  two  kinds  of  currency  of  unequal  value,  and  they  must 
presume  that  a  debtor  will  pay  in  that  kind  of  currency  which 
is  least  onerous  to  himself.  Therefore  when  a  man  borrows 
the  more  valuable  kind  of  currency,  and  gives  his  note  for  a 
larger  sum,  payable  in  dollars,  generally  the  presumption  is  he 
intends  to  pay  in  those  dollars  which  are  least  valuable.  We 
can  see  nothing  illegal  or  immoral  in  such  a  transaction.  If 
there  is  nothing  morally  wrong  in  the  transaction,  on  what 
principal  can  it  be  claimed  that  a  part  of  the  note  is  not  recover- 
able. It  cannot  be  said  that  such  a  note  is  without  consideration, 
or  that  there  has  been  buj  failure  of  consideration.  The  party 
borrowing  has  received  all  he  expected  to  receive,  all  he  con- 
tracted to  receive,  and  has  received  that  which  in  value  .was 
equal  to  twenty-five  hundred  dollars  in  currency. 

The  Court  will  presume  he  did  not  intend  to  pay  it  in  any 
better  money  than  currency,  and  that  it  could  not  be  enforced 
in  any  other  kind  of  money. 

We  therefore  hold  that  the  Court  below  ruled  correctly  in 
allowing  the  plaintiff  to  recover  to  the  amount  of  twenty-five 
hundred  dollars  and  interest. 

Before  leaving  this  branch  of  the  case  we  will  say,  no  ques- 
tion as  to  the  constitutionality  of  the  Act  of  Congress  making 
treasury  notes  a  legal  tender  for  debts  was  raised. 

We  therefore  have  not  examined  that  question  in  con- 
nection with  the  subject,  but  assumed  the  law  to  be  constitu- 
tional. 

But  even  if  it  were  otherwise,  we  cannot  see  that  it  would 

vary  our  decision  on  this  point.     If  we  had  a  uniform  metaUie 

currency,  and  a  borrower  were,  on  the  receipt  of  fifteen  hun- 

•  dred  dollars,  to  give  his  note  for  twenty-five  hundr^  dollars, 

payable  one  month  after  date,  we  do  not  see  on  what  principle 
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the  Court  could  relieve  him  from  the  note,  if  there  was  no 
fintud,  or  mistake,  or  imposition  in  the  transaction. 

The  next  ground  of  complaint  on  the  part  of  defendants  is, 
that  the  plaintiff  is  allowed  to  recover  six  per  cent,  per  month 
on  his  demand  after  the  note  fell  due.  It  is  contended  that  our 
statute  only  allows  parties  to  contract  for  stipulated  rates  of 
interest  during  such  time  as  the  contract  is  unbroken.  That 
upon  the  breach  of  the  contract  the  law  steps  in  and  fixes  arbi- 
trarily what  shall  be  the  measure  of  damages  fRr  the  breach 
of  the  contract,  and  that  measure  is  interest  at  the  rate  of  ten 
per  cent,  per  annum.  The  rule  is  well  established  that  in 
actions  for  the  breach  of  a  contract  for  the  payment  of  money, 
the  measure  of  damages  shall  be  the  legal  interest  on  the  money 
for  the  time  it  is  withheld,  and  no  special  damage  can  be 
proven  or  shown.  But  what  is  the  legal  rate  of  interest  under 
our  statute  ?  If  the  contract  is  in  writing,  whatever  rate  of 
interest  is  established  by  that  contract  is  the  legal  rate  so  far 
as  that  controversy  is  concerned. 

The  law  allows  the  parties  themselves,  by  due  formalities,  to 
fix  the  legal  rat^.  The  law  provide^  that  when  the  judgment 
is  entered  up,  the  debt  shall  bear  that  rate  of  interest  which 
the  parties  have  contracted  shall  be  the  legal  rate  for  that  par- 
ticular transaction.  It  is  what  the  parties  have  agreed  is  the 
.  value  of  the  use  of  the  money  before  breach.  It  is  the  inter- 
est or  damages  which  the  law  gives  after  judgment.  It  would 
be  strange  if,  between  breach  and  judgment,  the  measure  of 
interest  or  damages  should  be  different. 

It  seems  to  us  the  intention  of  the  Legislature  was  clear 
that  parties  might  contract  for  any  rate  of  simple  interest 
(but  not  compound),  and  that  interest  should  continue  to  run 
on  the  principal  sum  until  paid. 

Th^  parties  have  contracted  it  should  so  run  in  this  case, 
and  we  can  see  no  principle  of  law  upon  which  they  can  escape 
their  contract.  The  principle  claimed  is  that  they  can  escape 
the  consequences  of  a  contract  (which  the  law  allows  them  to 
make)  by  refusing  to  comply,  and  throwing  obstacles  in  the 
way  of  a  prompt  ji^plgment.  No  doubt  the  law  might  prohibit 
the  collection  of  a  greater  rate  of  interest  than  ten  per  cent. 
on  a  debt  past  due.    But  we  think  the  Kevada  Legislature 
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neither  did  nor  intend  any  thing  of  the  kind.  Upon  this 
point  we  think  the  judgment  of  the  Court  below  correct.      • 

The  only  remaining  question  is  as  to  the  allowance  of  five 
hundred  and  five  dollars  for  counsel  fee.  On  this  point  we  feel 
some  embarrassment  in  coming  to  a  conclusion.  We  are  satis- 
fied that  the  amount  is  more  than  a  reasonable  fee  for  the^for^ 
closure  of  the  mortgage.  But  the  amount  is  clearly  fixed  by 
the  agreement  of  the  parties^  and  we  cannot  say  it  is  so  unrea- 
sonably large*  so  extravagant  in  amount  as  to  induce  a  Court 
of  Chancery  to  disr^ard  the  plain  meaning  and  intent  of  the 
parties.  We  doubt  extremely  the  policy  of  enforcing  cmy 
contract  whereby  the  mortgagor  makes  himself  responsible  for 
counsel  feds. 

We  think  it  has  a  tendency'to  encourage  extortionate  and 
oppressive  contracts,  and  is  at  war  with  the  best  interests  of 
society.  But  all  the  cases  we  find  reported  on  this  subject 
hold  that  a  reasonable  counsel  fee  may  be  contracted  for  in 
such  cases,  and  a  Court  of  equity  will  enforce  the  agreement. 

In  all  l^e  cases  called  to  our  attention  in  which  this  point 
has  arisen,  the  Courts  ha^e  allowed  the  counsel  fee  charged, 
but  have  generally  used  some  expression  indicating  that  the 
charges  allowed  were  reasonable,  and  that  if  unreasonable 
counsel  fees  were  allowed,  the  Court  would  interpose  its  author- 
ity to  protect  the  mortgagor. 

Ko  rules,  however,  as  to  what  are  reasonable  fees  and  what 
are  not,  are  established.  AH  that  iB  said  about  reasonable 
fees,  amounts  to  mere  dicta  or  surmises. 

In  this  case  the  counsel  fee  is  certainly  very  liberal^  to  say 
the  least  of  it,  but  not  more  extravagant  than  the  rate  of 
interest  contracted  for.  Not  finding  any  adjudicated  cases 
authorizing  such  interference,  and  the  amount  not  being  so 
extravagant  as  to  show  that  it  was  intended  as  a  penalty ^to  be 
held  in,  terrorum  over  the  mortgagor,  this  Court  will  not  in- 
terfere with  the  judgment  of  the  Court  below. 

The  judgment  of  the  Court  below  is  in  aU  things  affirmed. 
Each  party  will  pay  their  own  costs. 
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THE  PEOPLE,  Eespondent,  v.  THOMAS  L:  GLEASON, 

Appellant. 

Bills  of  exception  mast  be  signed  by  fhe  Judge  who  tried  the  oanse.  The  signatore 
of  one  who  does  not  appear  as  counsel  of  record  in  the  Court  below— -when  it 
does  not  appear  whether  sn^  signatarft  was  obtained  to  witness  the  fact  that 
the  statement  was  correoti  or  merely  to  admit  sernce  of  statement--oannot  be 
reoeired  as  a  substitnte  for  bill  of  exceptions. 

Instructions  whioh  are  filed  with  the  indorsement  of  the  Judge  tharson  as  to  his 
action  in  giving  or  refusing  them,  are  a  part  of  thereoord,  and  the  action  of  the 
Court  thereon  may  be  reviewed  without  any  formal  bill  of  exceptions. 

An  instruction  that  the  jury  shall  only  consider  the  good  character  of  the  defendsnt 
when  they  have  a  reasonable  doubt  of  his  gmh,  is  not  an  erroneons  instmotion. 
It  does  not  preclude  them  from  considering  the  character  of  defendant  in 
arriving  at  that  state  of  doubt,  but  only  amounts  to  an  instruction  that  they 
must  not  acquit  one  clearly  guilty  because  of  his  good  character. 

It  was  not  error  in  the  Court  below,  after  defining  involnntaryinanslaQghter,  to  add : 
''The  drawing  of  a  deadly  weapon,  in  a  rude,  angry  and  threatening  manner, 
not  in  necessary  self-defense,  is  an  nnlawfiil  act  within  the  meaning  of  our 
statute." 

To  oonyict  one  on  trial  for  murder,  it  is  necessary  not  only  to  prove  the  prisoner 
committed  the  offense  charged,  but  committed  it  within  the  territorial  Jurisdic- 
tion of  the  Court  and  Grand  Jury  where  the  indictment  is  found.  The  defend- 
ant, under  all  circumstances  is  entitled  to  an  instruction  embodying  this  prin- 
ciple of  law. 

In  a  trial  for  murder,  the  good  character  of  the  defendant  may  be  proved  to  explain 
the  motive  when  the  fact  of  the  killing  is  not  denied. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict of  the  Territory  of  Nevada,  Lander  County,  Hon.  P.  B. 
Locke  presiding. 

The  facts  are  stated  in  opinion. 

GoArber  &  Hujpp^  Counsel  for  Appellant. 

Geo.  A,  Nourse,  Attorney  GenercH^  for  Eespondent. 

Points  and  authorities  of  appellant : 

The  instruction  in  regard  to  character  is  bad,  for  two  rea- 
sons. Ist.  The  jury  are  instructed  only  to  regard  evidence  as 
to  character,  where  there  is  a  reasonable  doubt  of  guilt,  which 
is  equivalent  to  instructing  the  jury  they  must  only  consider 
defendant's  character  in  those  cases  where  they  would  bo 
bound  to  acquit  without  considering  it.  2d.  It  was  error  to 
confine  the  effect  of  evidence  as  to  character  to  those  cases  in 
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which  there  was  a  question  as  to  the  identity  of  the  person 
who  committed  the  act  charged.  It  should  ako  have  been 
admitted  to  explain  the  motive  of  the  act  charged.  In  regard 
to  these  points  the  following  authorities  were  cited :  Rex  v. 
Steward^  7  C.  and  P.  6Y3 ;  Wharton's  American  Criminal 
Law,  sec.  643-4 ;  Greenleaf  on  Evidence,  vol.  3,  sec.  25  ;  2 
Kussell  on  Crimes,  p.  785-6  ;  Mte  v.  State,  2  Serg.  357 ;  Wes- 
ley V.  State,  37  Miss.  352 ;  State  v.  Henry,  5  Jones'  Law  (N. 
C.)  65  ;  Dams  v.  State,  10  Georgia,  101. 

Second — The  Comi;  erred  in  giving  the  instruction  in  regard 
to  involuntary  manslaughter,  followed  by  the  statement  as  to 
the  illegality  of  drawing  a  deadly  weapon,  etc.  The  con- 
nection oi  the  two  part5  of  this  instruction  were  such  as  was 
calculated  to  mfslead  the  jury  into  the  belief  that  the  drawing 
of  a  weapon  in  a  rude,  angry  manner,  etc.,  was  doing  an  act 
which  by  statute  is  declared  to  be  an  unlawful  act,  which 
in  its  consequences  naturally  tends  to  destroy  life. 

Third — The  Court  erred  in  refusing  to  give  the  instruction, 
in  regard  to  the  necessity  of  proving  the  place  where  the  crime, 
if  any,  was  committed.     The  following  authorities  were  cited 
on  this  point :    Brown  v.  State,  27  Ala.  47 ;   Riggs  v.  StaUy 
26  Miss.  (4  Cush)  51 ;  State  v.  Cotton,  4  Foster  (K".  H.)  145 
Manly  v.  People,  3  Selden  (K".  Y.)  300 ;  The  People  v.  Hahey, 
3  Hill  (N.  Y.)  318 ;   Greenleaf  on  Evidence,  vol.  3,  sec.  143 
Starkie  on  Evidence,  vol.  3, 1,230  and  460 ;  Eussell  on  Crimes, 
vol.  3,  p.  800 ;  Starkie  on  Evidence,  vol.  2,  847 ;  9  East.  296 
Phillips  on  Evidence,  vol.  1,  p.  515  ;    Chitty's  Criminal  Law, 
177 ;   Rex  v.    WhiU,  East.  P.  C.  780 ;   Rex  v.    Woodward, 
East.  P.  C. ;  State  v.  Martin,  3  Murphy ;  Rex  v.  Owen,  Ky. 
and  Wood.  Cr.  C.  118 ;  2  Mass.  14 ;  Moody  v.  StaU,  7  Black 
ford  (Ind.)  424  ;  Sea/rcy  v.  State,  4  Texas  451 ;  7  Cal.  395, 

Fourth— '^\\^  Court  erred  in  commenting  orally  on  the 
instruction  as  to  character.  (Statutes  of  1861,  p.  472 ;  7  Cal. 
246;  8  Cal.  341-344;  8  Cal.  433-4.) 

The  Attorney  General  filed  no  brief  in  this  case. 
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Opinion  by  Beatty,  J.,  full  Bench  concurring. 

This  was  an  indictment  for  murder,  tried  in  Lander  County  ' 
about  one  year  since,  and  recently  appealed  to  this  Court. 

Several  points  are  raised  by  the  appellant,  and  a  bill  of 
exceptions  in  the  case  is  referred  to  in  support  or  explanation 
of  each  of  the  points. 

What  counsel  refer  to  as  a  bill  of  exceptions  cannot  be  recog- 
nised as  such  by  this  Court. 

A  bill  of  exceptions  is  a  statement  in  writing  of  something 
which  occurs  during  the  progress  of  a  cause  which,  to  become 
a  part  of  the  record,  must  be  settled  and  signed  by  the  Judge. 
We  cannot  conceive  that  anything  can  be  trfeated  as  a  bill  of 
exceptions  which  has  not  received  the  sanction  of  the  Court 

The  Judge's  signature  is  absoltftely  indispensable.  What 
purports  to  be  a  bill  of  exceptions  here  is  signed  by  the  coun- 
sel for  the  prisoner  and  John  V.  Watson,  late  deputy  District 
Attorney  for  Lander  Coxmty. 

The  case  seems  to  have  been  tried  in  the  Court  below  on  the 
part  of  the  people  by  a  Mr.  Jones,  prosecuting  Attorney. 
Why  the  signature  of  Mr.  Watson  appears*  to  this  paper  we  ' 
are  not  aware.  Whether  he  intended  by  signing  the  paper 
to  acknowledge  service  thereof,  or  to  admit  that  the  State- 
ments therein  contained  were  true,  we  are  imable  to  say.  But 
in  either  event  we  cannot  accept  the  signature  of  Mr.  Watson 
in  lieu  of  the  Judge's. 

The  statute  is  imperative  that  the  bill  of  exceptions  must  be 
signed  by  the  Judge.  (See  sec.  423  .of  the  Criminal  Practice 
Act.)  Section  426  in  the  same  Act  provides  that  instructions 
given  and  refused  need  not  be  excepted  to,  or  embraced  in  any 
bill  of  exceptions,  but  shall  be  filed  with  an  indorsement 
thereon  of  the  action  of  the  Court  in  giving  or  refusing  the 
same,  and  become  a  part  of  the  record.  It  also  provides  that 
on  appeal  the  action  of  the  Court  on  these  instructions  may 
be  reviewed. 

Whilst,  therefore,  we  cannot  pass  on  all  the  points  raised  by 
appellant,  there  are  several  upon  which  we  must  pass. 

The  first  point  raised  is,  that  the  Court  erred  in  giving  this 
instruction : 
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"  The  good  character  of  the  defendant  can  only  be  taken 
into  consideration  when  the  jury  have  a  reasonable  doubt  as  to 
whether  the  defendant  is  the  person  who  committed  the  offense 
with  which  he  is  charged." 

There  are  two  points  of  objection  made  to  this  instruction. 
The  first  is,  that  the  jury  being  instructed  in  substance  that 
the  good  character  of  the  defendant  can  only  be  taken  into 
consideration  when  they  have  a  reasonable  doubt  of  his  guilt, 
is  equivalent  to  saying,  you  can  only  consider  the  good  char- 
acter of  the  defendant  when  the  evidence,  exclusive  of  that  m 
regofrd  to  character^  leaves  such  a  reasonable  doubt  on  your 
minds  as  will  entitle  the  defendant  to  an  acquittal. 

We  do  not  think  that  is  the  proper  construction  to  put  op 
that  sentence. 

In  our  estimation  it  rsCther  means  to  inform  the  jury  that 
however  good  a  man's  character  may  be,  that  alone  will  not 
entitle  him  to  an  acquittal. 

That  they  can  only  acquit  when,  a  due  consideration  of  all 
the  testimony  in  the  case,  including  that  in  regard  to  defend- 
ant's character,  eithei;  convinces  them  that  defendant  is  inno- 
cent, or  raises  in  their  minds  a  reasonable  doubt  of  his  guilt. 
The  next  objection  is,  that  the  Court  concludes  the  sentence  in 
these  words :  "  As  to  whether  the  defendant  is  the  person 
who  committed  the  offense,  etc." 

The  complaint  as  to  this  part  of  the  instruction  is,  that 
under  the  proof  and  character  of  the  defense  in  this  case,  there 
was  no  question  as  to  the  person  who  corimiitted  the  offense, 
if  any  was  committed ;  the  only  question  was  s&  to  the  charac- 
ter of  the  offense ;  whether  the  killing  of  deceased  was  acci- 
dental or  intentional,  and  if  criminal,  what  was  the  grade  of 
crime  committed  ? 

It  is  contended  that  the  defendant's  character  as  a  peace- 
able and  quiet  citizen,  should  have  been  considered  by  the  jury 
in  coming  to  a  conclusion  as  to  whether  the  shot  fired  was  the 
result  of  intention  or  mere  accident. 

There  is  some  conflict  of  authorities  as  to  whether  proof  of 
a  defendant's  character  can  be  produced  under  an  indictment 
for  murder  to  explain  the  motives  of  the  killing,  where  the 
killing  itself  is  not  denied.    We  thiilk  that  reason  and  justice 
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alike  require  that  a  defendant,  with  an  established  character  as 
a  peaceful,  quiet  and  law  aljiding  citizen,  should  have  the 
benefit  of  that  character,  and  all  reasonable  inferences  to  be 
drawn  therefrom^  when  he  is  called  on  in  a  Court  of  justice  to 
account  for  the  killing  of  a  linman  being. 

But  in  this  case  the  authenticated  record  does  not  disclose 
the  circumstances  of  the  case,  the  nature  of  the  proof  intro- 
duced, or  the  character  of  the  defense.  We  therefore  cannot 
Bay  this  was  error.  The  next  instruction  complained  of  is 
one  in  which  the  Court,  after  defining  involuntary  manslaugh- 
ter, adds : 

"  The  drawing  of  a  deadly  weapon  in  a  rude,  angry  and 
threatening  manner,  not  in  necessary  self*-4efense,  is  an  unlaw- 
ful act  within  the  meaning  of  our  statute." 

It  is  not  contended  that  the  definition  of  involuntary  man- 
slaughter,* as  contained  in  the  instruction,  is  not  correct,  nor 
IB  it  contended  that  the  sentence  we  have  quoted  contains  any- 
thing which  is  not  law,  but  that  the  addition  of  the  latter 
sentence  to  the  definition  of  the  crime  was  calculated  to  preju- 
dice and  mislead  the  jury;  that  it  was  equivalent  to  an 
intimation  of  opinion  by  the  Court  that  a  drawing  of  a  pistol 
in  a  rude,  angry  and  threatening  manner,  not  in  self-defense, 
was  by  statute  the  commission  of  an  unlawful  act,  which  in 
its  consequences  tends  to  destroy  life,  etc.  We  think  no  such 
inference  could  be  drawn  from  the  instruction.  The  only 
inference  we  think  to  be  drawn  from  the  instruction  is,  that  • 
the  Court  thought  such  an  act  would  be  unlawfol.  We  see 
no  intimation  that  it  would  be  not  only  unlawful,  but  of  a 
character  to  endanger  human  life.  K  there  was  proof  in  the 
ease  that  defendant  had  drawn  a  pistol  in  a  rude,  angry  and 
threatening  manner,  that  a  pistol  had  been  discharged  and  a 
homicide  conmiitted,  it  was  eminently  proper  to  give  that 
instruction  to  the  jury.  The  commission  of  a  homicide  while 
in  the  performance  of  an  unlawfiil  act,  is  some  offense  against 
the  law,  and  is  one  of  which  a  defendant  may  be  found  guilty 
imder  an  indictment  for  murder.  Therefore  the  instruction 
was  proper.  The  jury  paying  due  regard  to  this  instruction 
might  &id  that  the  act  of  drawing  the  pistol  under  all  the 
drcum^tances  proved  was  a  lawful  act,  simply  an  unlawful  act. 
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or  that  it  was  an  unlawful  act  tending  to  destroy  human  life. 
In  the  latter  case,  finding  the  prisoner  guilty  of  murder ;  other- 
wise, of  a  lower  grade  of  offense,  or  not  guilty. 

The  next  error  complained  of  in  regard  to  instructions  is, 
that  the  Court  refused  to  give  the  following  instructions : 

"  Counsel  for  the  defendant  ask  the  Court  to  instruct  the 
jury,  that  in  order  to  convict  the  defendant  in  this  case,  it  iB 
necessary  for  the  people  to  prove  that  the  alleged  offense  was 
committed  within  the  limits  of  Lander  County,  and  that  unless 
they  believe  from  the  testimony  that  such  alleged  offense  was* 
committed  in  said  coxmty,  they  must  find  the  defendant  not 
guilty." 

It  is  well  settled  that  the  allegation  of  venue  in  a  criminal 
case  is  a  material  allegation  and  must  be  proved  A  Grand 
Jury  of  Lander  County  can  have  no  jurisdiction  of 'a  case  ia 
Storey  County.  If  a  Prosecuting  Attorney  submits  his  case 
to  a  jury,  without  having  proved  the  offense  was  committed  in 
the  county  where  it  is  alleged  to  have  been,  we  cannot  see  any* 
thing  for  the  jury  to  do  but  to  acquit. 

Before  a  conviction  can  be  had  in  any  case  three  propositions 
must  be  affirmatively  made  out  by  the  prosecution.  First —  . 
that  the  offense  charged  in  the  indictment  has  been  committed. 
Second — that  it  was  committed  within  the  territorial  jurisdic- 
tion of  the  Court  and  Grand  Jury  where  the  indictment  was 
found.    Third — that  the  party  on  trial  was  the  offender. 

A  failure  to  introduce  satisfactory  evidence  on  either  of  these 
points,  before  the  case  is  finally  submitted  to  the  jury,  is  fatal 
to  the  prosecution. 

We  express  no  opinion  here  as  to  what  should  be  the  proper 
practice  in  case  the  Court  discovers,  before  the  case  is  finally 
submitted  to  the  jury,  that  there  has  been  an  oversight  or 
omission  in  failing  to  prove  where  the  offense  was  committed, 
but  merely  what  must  be  the  effect  of  submission  without  such 
proof. 

This  being  the  well  settled  law,  we  see  no  reason  why  this 
instruction  was  refused.  The  phraseology  seems  to  be  unexcep- 
tional. There  is  no  other  instruction  covering  the  same  ground, 
and  no  apparent  reason  why  it  should  not  have  been  given. 
If  the  venue  was  proved  satisfactorily,  the  instruction  would 
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do  no  harm.  If  it  was  not  proved  clearly  and  beyond  all 
donbt,  the  defendant  had  a  right  to  argne  the  point  to  the  jury 
of  the  insufficiency  of  the  proof,  and  have  it  passed  on  by  them. 

In  no  case  should  the  Court  have  assumed  to  judge  of  its 
sufficiency  or  insufficiency.  If,  in  this  case,  the  pro6f  of  venue 
was  circumstantial,  and  not  positive — in  other  words,  if  the 
proof  of  the  offense  having  been  committed  in  Lander  County 
was  sufficiently  shown  by  a  number  of  facts  proven  in  the  case, 
whilst  no  witness  said  in  so  many  words  it  was  in  Lander 
County,  and  the  Court  was  afraid  the  instruction  asked  would 
mislead  the  jury  into  the  belief  that  venue  must  be  proved  by 
direct  and  not  circumstantial  evidence,  the  instruction  asked 
should  have  been  given ;  and  fiirther  instructions  given  that 
venue,  like  anything  else,  might  be  proved  by  circumstantial 
evidence. 

The  simple  refusal  of  this  instruction  seems  to  us  to  have 
been  error,  and  however  reluctant  we  may  be  to  reverse  cases  on 
mere  technicalities,  which  probably  had  nothing  to  do  with  the 
real  merits  of  the  case,  we  cannot,  without  a  violation  of  all 
legal  principles,  refuse  relief  in  such  cases  as  this. 

The  judgment  of  the  Court  below  must  be  set  aside,  and  a 
new  trial  granted. 


JACOB  HTMAN*  et  al.,  Appellant,  v.  J.  W.  KELLY 
Br  AL.,  Sespokdents. 

laadeqnMj  of  property  to  satisfy  lien,  and  insolrenoj  of  mortgigor  nsnallj  held  in 
Ckrarte  of  equity,  as  toffieient  reasons  for  appofnting  a  receiyer. 

A  speoifio  pledge  of  rents  and  profltfly  to  keep  down  interest,  whieh  wer^  efterwarda 
diyerted,  ftimiehed  an  additional  reason  for  granting  the  appointment  ot  a 
reeeiTer. 

Other  eironmstanees  enumerated  vhioh  onght  properly  to  induce  the  appointment 
ofareoeiyer.       «     . 

An  agreement  describing  suffleiently  the  parties  thereto,  the  property  to  be  aifected 
thereby,  and  proyiding  that  one  party  shall  inprasteiUi  enter  into  possession  of 
the  property  described,  and  hold  it  until  a  certain  debt  is  paid  out  of  the  rents 
and  profits  of  the  property,  is  not  yoid  for  uncertainty. 

A  seal  imports  consideration.  There  is  nothing  in  the  instrument  under  considera- 
tion contradicting  that  presumption  arising  from  the  aeaU 

tetrument  under  consideration  conyeyed  to  Hyers  a  subsisting  present  right  to 
hdd  and  ei^oy  the  property  des4ribed»  as  trustee  ibr  others. 
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If  ft  trastee  tarns  OTer  the  inist  property  to  the  enatody  of  one  vho  negleeti  to  care 
for  it  properly,  a  Court  of  equity  will  interfere  to  protect  Hie  property  from 
wftite. 

Under  the  English  Uw  ft  mortgagee  might  simoltaneoMly  commence  three  proceed- 
ings to  collect  his  debt  or  enforce  his  lien— «n  ftction  of  debt^  an  action  of 
ejectment  and  a  biU  to  fiweolose. 

Oar  statute  confines  the-mortgagee  to  the  pvsnit  of  one  remedy  only.  The  aetioB 
of  ejectment  is  entirely  forbidden.  Kor  can  the  action  of  debt  be  resorted  to 
unless  the  mortgage  lien  be  entirely  abandoned.  The  remedy  against  fbm 
property  is  confined  to  the  remedy  of  fhreoiomre  and  sale. 

Onr  statnte  does  not  depriTe  the  mortgagee  of  any  portion  of  the  relief  which  is 
nsnally  granted  in  foreclosure  suits  where  the  sale  of  the  property  is  sought. 

BeceiTerB  will  be  appointed  in  forecloflore  suits  where  it  is  necessary  to  prefenfc 
firandy  iijustioe  or  loss  of  secuily. 

Appeax  from  tfie  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Storey  County,  Hon.  Eiohabd 
Rising  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

Qnmt  &  H(wdy^  of  counsel  for  Appellants. 

Taylor  &  Campbell^  for  BeepiHidents. 

Points  of  Appellants. 

There  are  two  reasons  why  the  Court  should  have  appointed 
a  receiver. 

First — To  collect  the  rents. 

Second — To  make  repairs  and  prevent  waste. 

The  purchaser  at  Sheriff's  sale  is  entitled  to  the  rents  and 
profits.  A  bill  in  equity  in  such  case  as  this,  is  the  only  proper 
method  of  enforcing  his  rights.  (See  Harris  v.  Reynolds^  13 
Cal.  514;  see  also  MoDevitt  Y.JSuilivany  8  CaL  592;  jSo^  </ 
Ogden^rwrg  v.  Arnold^  5  Paige  C3i.  8 ;  Howell  v.  Hipley,  10 
Paige  Ch.  43 ;  Astor  v.  Turner  <&  Skidmore^  11  Paige,  436.) 
A  receiver  should  be  appointed  to  repair  the  premises*  Waste 
Ib  either  voluntary  or  p^missiye.  (Burreffs  Law  Dictionary, 
part  1,  p.  1061 ;  3  Black.  Com.  223 ;  2  Id.  281.)  Here  was 
permissive  waste. 

Points  and  authorities  of  Respondent : 
Under  our  law  the  mortgagee  aequireo  no  legal  estate,  nor 
right  of  possession  by  virtue  of  the  mortgage.    (4  Kent,  IST, 
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169 ;  Bwnyan  v.  Mercera/as^  11  John,  534 ;  Jackson  v.  WiUard^ 
4  John.  41 ;  Qodeffroy  v.  Caldwell^  2  Cal.  492 ;  Johnson  v.  Sher- 
man^  15  Cal.  293.)  ^e  mortgagor  may  exercise  the  rights  of 
an  owner,  provided  he  does  nothing  to  impair  the  security. 
(4  Kent,  161.) 

A  mortgagee  out  of  possession  is  not  entitled  to  rents  and 
profits  before  a  foreclosure  and  sale,  but  the  Court  may  restrain 
waste.    (Statutes  1861,  p.  355,  sees.  235,  236.) 

The  mortgagee  has  no  right  to  a  receiver.  {Chiy  v.  Ide^  6 
Cal.  101.)  The  mortgagor  has  a  right  to  the  possession  utitil 
the  execution  of  the  Sheriff's  deed.  (Sands  v.  Pfeiffer^  10 
Cal.  265 ;  Ovy  v.  Middleton,  5  Cal.  892.)   ♦    • 

Plaintiff  has  a  right  to  the  rents  between  the  time  of  pur- 
chase and  the  expiration  of  six  monthd,  but  his  remedy  is  an 
action  of  debt.  He  has  no  right  to  possession  of  the  property. 
The  statute  guarantees  the  possession  to  defendant  during  the 
six  months,  with  right  to  use  it  as  it  was  used  previously. 
There  is  no  allegation  they  are  using  it  differently.  There  is 
no  allegation  that  defendants  deny  plaintiffs  the  right  to  enter 
to  make  repairs.  This  is  not  a  bill  to  restrain  waste.  There 
is  no  allegation  that  the  property  is  worth  less  now  than  when 
ihe  mortgage  was  executed.  The  paper  signed  by  respondents 
and  Myers  cuts  no  figure  in  this  case.  If  a  contract,  it  is  void 
for  want  of  consideration,  and  if  valid,  it  has  not  been  assigned 
to  plaintiflfe.  K  a  lease,  it  is  void  for  uncertainty.  If  a  power 
of  attorney,  there  is  no  right  to  substitute  plaintiffs,  and  no 
attempt  to  do  so. 

Opinion  by  Beattt,  J.,  Lewis,  C.  J.,  concurring. 

In  June,  1868,  J.  "W.  Kelly,  being  the  owner  of  certain  city 
property  in  Virginia,  Storey  County,  he  and  Bridget  Kelly 
executed  a  mortgage  thereon  to  John  Kelly.  In  August, 
1863,  they  executed  a  second  mortgage  on  the  same  property 
to  H.  Myers  and  Israel  Solomon.  In  September,  1863,  J.  W. 
Kelly  entered  into  a  written  contract  under  seal  with  Myers, 
one  of  the  second  mortgagees,  by  the  .provisions  of  which 
Myers  was  to  enter  into  possession  of  the  mortgaged  premises, 
lease  tiiem  and  collect  the  rents^  and  apply  them  as  provided 
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for  under  the  contract.  Among  other  applications  of  the  rent, 
one  was  to  keep  down  the  interest  on  the  mortgage  in  favor 
of  Myers  and  Solomon.  It  also  provides  for  payment  of 
insurance,  improvements  on  the  property,  etc.,  and  further 
provides  that  the  possession  of  Myers  shall  continue  until  the 
payment,  not  only  of  the  mortgage  to  himself  and  Solomon, 
but  also  of  the  Xelly  mortgage,  which  is  recited  to  have  beeu 
assigiied  to  them.  Myers  entered  into  possession  under  this 
contract,  and  for  a  time  collected  the  rents  and  applied  the 
proceeds  in  accordance  with  the  provisions  of  the  contract. 
He  then  assigned  his  interest  in  both  debts  to  Hymen  &  Lich- 
tenstein.  Aft^r  the  assignment,  Myers  ceased  to  collect  the 
rents  or  have  any  control  over  the  property.  The  present 
plaintiflFs  took  his  position  in  that  respect  for  a  while,  and  then 
J.  W.  and  Bridget  Kelly  induced  the  tenants  who  had  been 
put  in  possession  by  Myers  and  the  present  plaintiffs,  to  sur- 
render the  possession  to  them,  and  since  that  time  no  rents  or 
profits  have  been  applied  to  keeping  down  the  interest  on  the 
second  mortgage,  or  indeed  either  of  the  mortgages.  The 
Kellys  have  received  the  rents  and  profits,  failed  to  pay 
the  taxes,  neglected  to  keep  the  building  in  repair,  and  one  of 
them  even  threatened  to  destroy  them  if  deprived  of  the  pos- 
session. 

Plaintiffs  filed  their  bill  of  foreclostire,  obtained  a  judgment, 
and  had  the  property  sold.  .They  bid  it  in  at  Sheriff's  sale 
for  less  than  the  amount  of  their  debt,  but  for  considerably 
more  than  its  real  value. 

The  Kellys  and  their  tenants  are  utterly  insolvent  and  irre- 
sponsible. The  house  is  going  to  waste  and  becoming  unten- 
antable for  want  of  repairs.  Such  are  the  facts  of  this  case  as 
charged  in  the  bill  filed,  and  upon  this  state  of  facts  the  plain- 
tiffs ask  for  a  receiver  to  be  appointed  to  collect  the  rents, 
preserve  the  property,  etc.,  during  the  six  months  which  inter- 
venes between  the  sale  and  the  time  when  the  purchaser  is 
entitled  to  his  deed  and  possession  of  the  premises  bought. 
Defendants  de^iurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  suflScient  to  constitute  a  cause  of  action. 
The  Court  sustained  the  demurrer  and  dismissed  the  bill. 

The  demurrer  of  course  confesses  the  truth  of  th^  legations 
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in  the  bill,  and  the  question  for  ns  to  decide  is  whether  the 
Court  erred  in  sustaining  this  demurrer  and  dismissing  the  bill. 

We  will  first  examine  what  was  the  equity  rule  as  it  formerly 
existed  in  the  English  and  American  Courts,  and  next  we  will 
see  what  changes,  if  any,  have  been  made  in  this  rule  by  our 
code  of  procedure. 

Courts  of  equity,  upon  the  filing  of  a  bill  to  foreclose  a 
mortgage,  have  usually  appointed  a  receiver  where  there  was 
an  allegation  that  the  property  mortgaged  was  insuflicient  to 
pay  the  mortgage  debt,  and  the  mortgagor  was  insolvent.  If 
in  addition  to  this  it  appears  there  was  a  specific  pledge  of  the 
rents  and  profits,  to  keep  down  the  interest,  and  they  were 
being  diverted,  it  always  furnished  a  strong  additional  reason 
for  the  appointment  of  a  receiver. 

In  this  case  many  equitable  circumstances  exist  which  would 
bring  it  within  the  rules  established  by  Courts  of  equity  for 
granting  receivers. 

First — The  property  is  entirely  inadequate  to-pay  the  debt. 

Second — The  mortgagors  are  insolvent. 
•  Third — ^There  was  not  only  a  contract  that  the  rents  should 
repair  the  building  and  keep  down  the  interest,  but  Myers  was 
actually  put  in  possession  of  the  property  and  rents  and  profits, 
and  for  a  time  they  were  so  applied. 

Fowrih — The  defendants,  by  a  fraudulent  collusion  with  the 
tenants  put  in  possession  by  Myers  or  the  plaintiffs,  effected  a 
change  in  the  condition  of  the  property  and  diverted  the  rents 
from  their  Intimate  channel. 

FiftJh — The  defendants  are  guilty  of  permissive  waste. 

Siastk — One  of  them  is  threatening  to  destroy  the  property. 

It  appears  to  us  the  existence  of  these  facts  would  be  suffi- 
cient, according  to  the  established  practice  in  all  Courts  of 
equity  to  induce  the  Court  to  appoint  a  receiver.  Even  if 
one-half  of  the  facts  here  alleged  were  true  it  would  seem  to 
us  sufficient  to  justify  a  Court  of  equity  in  granting  the  relief 
sought. 

For  the  rules  governing  Courts  of  equity  in  the  appoint- 
ment of  receivers,  we  would  refer  to  Daniels'  Chancery  Prac- 
tice, pp.  1950  to  1968 ;  also  Bamk  of  Ogderisburg  v.  Arnold^ 
5  Paige,  38 ;  Howell  v,  JSiple^^  10  Paige,  43 ;  Astory  v,  2W- 
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ner  <&  Skednwre^  11  Paige,  436 ;  Lofsky  v.  Mcm^ery  3  San- 
ford's  Chancery  Reports,  71. 

Respondents  contend  that  the  contract  with  Myers  cannot 
be  relied  on  to  aid  the  plaintiff's  c€»e  for  several  reasons, 
which  we  will  presently  notice.  We  might  say  that  plaintiflBsi 
make  a  case  sufficiently  strong  for  equitable  interference  with- 
out that  instrument,  but  we  take  a  different  view  of  the 
matter. 

Counsel  say  of  this  instrument, ''  if  intended  as  a  lease  it  is 
void  for  uncertainty."  We  cannot  see  any  such  uncertainty 
about  it. 

We  know  not  in  what  particular  counsel  considers  it  uncer- 
tain. 

The  parties  to  the  lease  and  the  property  seem  sufficiently 
certain ;  it  purports  to  commence  in  jpresend  and  to  continue 
until  the  extinguishment  of  the  debts  secured  by  mortgage. 

It  might  be  somewhat  problematical  if  the  rents  in  this  case 
ever  would  extinguish  the  mortgages,  but  that  is  no  such 
uncertainty  as  would  invalidate  a  lease  or  grant. 

"  If  a  contract,  it  was  void  for  want  of  consideration,"  say 
counsel  for  respondents.  The  seal  certainly  imports  considera- 
tion. There  is  nothing  in  the  case  that  contradicts  the  legal 
presumption  of  consideration  arising  from  the  character  of 
the  instnunent. 

That  instrument,  in  our  opinion,  did  convey  to  Myers  a 
present  subsisting  interest  in,  and  right  to  possess  and  con- 
trol the  property*described.  But  that  possession  was  a  right 
not  to  be  enjoyed  for  his  own  benefit,  but  he  stood  in  the  light 
of  a  trustee  to  rent  out  the  premises  for  the  mutual  advantage 
and  benefit  of  the  mortgagors  and  mortgagees,  and  account 
for  the  rents  and  profits  as  specified  in  the  agre^nent.  If 
Myers  neglected  his  duty  as  trustee  and  turned  over  the  prop- 
erty to  the  care  of  otters,  who  were  not  managing  it  properly, 
no  doubt  on  application  to  a  Court  of  Chancery  by  the  present 
defendants  the  Court  would  have  appointed  a  receiver  to  man- 
age the  property  and  collect  the  rents;  but  no  default  of 
Myers  could  justify  the  course  pursued  by  defendants. 
•  The  next  question  to  be  considered  is,  has  our  Practice  Act 
altered  or  curtailed  the  power  of  ^uity  Courts  ijx  granting 
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i^ef  in  forecloBure  Bnits.  To  settle  this  point  properly  it 
may  be  necessary  to  recur  to  the  former  practice  of  Conrts  of 
law  and  eqnity  in  mortgage  cases. 

At  common  law  it  has  always  been  held  that  the  title  of  the 
estate  vested  in  the  mortgagee  upon  the  execution  of  the  mort- 
gage and  on  the  failnre  to  pay  the  debt  at  maturity,  the 
mortgagee  might  at  the  very  same  moment  commence  an 
action  of  ejectment  for  possession  of  the  land,  an  action  of 
debt  or  assumpsit  for  the  debt,  and  Sle  a  bill  in  equity  to  fore* 
dose  the  right  of  redemption. 

Our  Practice  Act  contains  only  two  sections  which,  in  our 
opinion,  bear  on  this  point  Th^se  are  sections  246  and  360, 
which  read  as  follows: 

"  Section  246,  Th^^  shall  be  but  one  action  for  the  recov- 
ery of  debt,  or  the  enforc^cnent  of  any  right  secured  by 
mortgage,  or  lien  upcm  real  estate,  or  p^sonal  property, 
whidbi  shall  be  for  an  enforo^ni^t  of  said  lien  or  m(»i^age,  in 
accordance  with  the  provisions  of  iim  diapter.  In  such 
action  the  Court  shall  have  power  before  judgmait,  or  decree 
to  direct  a  sale  of  the  incumbered  ppc^rty,  or  such  part 
thereof  as  shall  be  necessary,  and  the  a^ication  of  the  pro- 
ceeds to  the  payment  of  the  costs  and  expenses  of  the  sale,  the 
costs  of  the  suit,  and  the  amount  due  to  the  plaintiff.  If  it 
shall  appear  from  the  Sheriff's  returns  that  there  is  a  defi- 
ciency of  such  proceeds  and  a  balance  still  due  to  the  plointiiS^ 
the  judgment  shall  be  dodketed  for  such  balance,  and  shall, 
from  the  time  of  such  dodMftmgy  be  a  lien  upon  the  real  estate 
of  the  judgment  debtor,  and  an  execution  may  be  issued  by 
the  CSierk  of  the  Court  as  on  other  judgments  against  the 
property  of  the  judgment  debtor,  to  collect  such  balance  or 
ddSciency. 

"Sec.  260.  A  mortgage  of  real  property  ehall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real  prop- 
er^, without  a  foreclosure  and  sale,'' 

The  only  construction  we  can  put  on  these  two  sections  is 
that  the  mortgagee  shall  pursue  but  one  remedy,  not  two  or 
three  r^nedies  at  the  same  time  for  the  enforcement  of  his 
ri^ts.    And  that  ronedy  shall  in  no  caeq  be  the  action  of 
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ejectment  to  obtain  the  possession  of  the  land.  Bnt  the 
remedy  shall  be  the  equitable  one  of  foreclosure  and  sale,  if 
the  mortgage  is  relied  on.  Perhaps,  if  the  mortgagee  chooses 
to  abandon  all  claim  under  the  mortgage,  he  may  bring  the 
ordinary  suit  for  the  collection  of  a  debt.  But  supposing  the 
remedy  to  be  sought  not  only  against  the  debtor  but  against 
the  property  mortgaged,  it  is  strictly  confined  to  that  remedy 
in  equity  which  is  called  (perhaps  rather  inaccurately)  a  fore- 
closure and  sale.  In  England,  and  perhaps  in  some  of  the 
older  States  of  this  Union,  there  was  a  common  practice  of 
filing  a  bill  praying  the  Court  to  compel  the  mortgagor  to 
redeem  or  to  yield  up  and  relinquish  his  right  of  redemption. 
In  such  case  the  form  of  the  decree  is  that  the  mortgagor 
redeem  by  paying  the  amount  due  to  the  mortgagee  by  a  day 
certain,  or  he  will  be  forever  barred  of  his  right  of  redemption. 
This  is  what  may  be  termed  a  strict  technical  foreclosure. 
Then  in  reality  the  mortgagee  had  three  distinct  remedies 
when  he  wished  to  reach  the  mortgaged  property. 

First — ^Ejectment  at  law. 

Second — Strict  technical  foreclosure  in  equity. 

Thi/rA — ^The  equitable  remedy  of  foreclosure  and  sale. 

Our  statute  clearly  restricts  the  mortgagee  to  the  last  named 
remedy.  But  in  restricting  him  to  this  remedy,  does  it  de- 
prive him  of  any  portion  of  the  relief  which  is  usually  granted 
by  Courts  of  equity  where  this  remedy  is  sought  ?  If  it  does, 
we  are  unable  to  see  how  or  why  it  is  done.  We  are  aware 
that  the  Supreme  Court  of  Califomia,  in  the  case  of  Orey  v. 
/(ie,  held  that  under  a  statute  precisely  like  ours,  it  was  not  a 
proper  practice  to  appoint  receivers  pending  a  foreclosure  suit. 

The  learned  Judge  who  rendered  the  opinion  in  that  case 
says :  "  Our  statute  forbids  a  mortgagee  from  recovering  the 
mortgaged  estate,  and  confines  his  remedy  to  a  foreclosure. 
The  same  reason  does  not,  therefore,  exist,  as  by  the  "Rngl^h 
rule  for  appointing  a  receiver  to  collect  the  rents  and  profits 
pending  the  litigation."  This  reasoning  is,  to  our  minds, 
incomprehensible.  The  argument  is :  "  Our  law  having  for- 
bid the  mortgagee  to  bring  ejectment  for  the  property  mort- 
gaged, it  therefore  becomes  the  duty  of  equity  Courts  to  deny 
him  all  security  to  be  derived  from  the  rents  and  profits,  and 
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all  opportunity  of  protecting  the  property  during  litigation." 
If  it  be  taken  for  granted  that  it  was  the  object  of  our  Legis- 
lature in  'framing  j^his  part  of  the  Practice  Act,  to  discourage 
mortgages,  and  to  render  such  securities  uncertain  and  com- 
paratively valueless,  then  we  could  understand  this  reasoning. 
But  if  the  intention  was  merely  to  simplify  proceedings  in 
Courts  of  justice  and  prevent  multiplicity  of  suits,  then  we 
cannot  understand  or  appreciate  the  force  of  this  argument. 

The  L^islature  having  forbid  the  mortgagee  pursuing 
the  conamon  law  remedy  of  ejectment,  would,  it  appears  to  us, 
be  rather  a  reason  for  a  more  liberal  exercise  of  the  Chancel- 
lor's powers  to  protect  the  security  he  has  for  his  debt. 

Whilst  perhaps  the  English  practice  of  appointing  a  receiver, 
almost  as  a  matter  of  course,  when  a  bill  is  filed  by  the  first 
mortgagee,  would  not  have  a  good  practicable  operation  in 
our  country,  owing  to  the  great  cost  attending  such  appoint- 
ments, and  the  miserable  mismanagement  of  estates  generally 
by  such  appointees,  still  we  think  there  are  many  cases  where 
such  an  appointment  is  necessary  to  [prevent  fraud  and  injus- 
tice and  loss  of  security. 

If  the  principle  be  once  established  that  Courts  will  not,  in 
foreclosure  siiits,  appoint  receivers,  all  a  fraudulent  mortgagor 
has  to  do  to  keep  possession  of  property  foi;  months  after  it 
ought  to  be  sold  to  pay  the  debt,  is  to  make  a  conveyance  to 
some  non-resident  who  cannot  be  served  with  process  for 
months.  In  the  mean  time  he  can  use  up  and  destroy  the  im- 
provements-and  render  the  security  valueless. 

In  this  case  the  demurrer  should  have  been  overruled. 

The  relief  sought  in  the  bill  should  be  granted,  unless  the 
defendants  can  show  a  state  of  facts  far  diflferent  from  those 
stated  in  the  complaint. 

The  judgment  of  the  Court  below  is  reversed.  That  Court 
will  enter  an  order  overruling  the  demurrer  interposed  by  the 
defendants,  and  take  such  further  proceedings  as  the  equity 
of  the  case  may  require,  not  inconsistent  with  this  opinion. 

Opinion  by  Beosnan,  J. 

I  concur  in  the  judgment  of  reversal,  owing  to  the  manifest 
eqtdties  in  this  particular  case;  and  especially  for  the  lemon 
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that  the  rents  of  the  m(n1|gaged  premises  were  by  express  eon- 
toict  pledged  to  the  payment  pro  tanio  of  the  mortgage  debt 
even  before  it  became  due  and  payal^le. 

But  from  so  much  of  the  opinion  as  holds  that  a  reodvw 
may  properly  be  appointed  in  a  case  of  foreclosure  of  mort- 
gage upon  commencement  of  the  action,  I  respectftiliy  dissent 

Under  our  statute  the  estate  remains  in  the  mortgagor  as 
owner  until  divested  by  foreclosure,  and  of  course  must  con- 
tinue so,  with  all  the  incidents  of  ownership,  until  a  new 
owner  is  invested  with  title  under  the  sale. 


J.  H.  MALLETT,  Ekspondbnt,  v.  THE   UNCLE  SAM 
GOLD  AND  SILVER  lONING  00.,  Appellant. 

A  person  Appointed  Jnatioe  of  the  Petce  hj  the  Selectmen  of  the  Oonntj  of  Canon, 
who  had  BO  ponwr  to  make  sneh  epp^tment,  and  eommiaaioned  b}r  tbe  Oot- 
emor  of  the  TeiTltofy  of  Utah,  who  waa  authorised  to  issve  commissions  te 
persons  elected  to  such  offices,  and  hsTing  dischaiged  the  duties  of  snoh  offloe 
and  been  generallj  reoognised  as  a  Jnstioe  of  the  Peaoe,  is  tkd$/aeto  officer, 
and  his  aets  an  irslid  as  to  third  penons. 

An  offloer  defeuto  Is  distingnished  on  the  one  hand  ftom  •  m^  vsmpor  of  «i 
office,  and  on  the  other  from  an  officer  de  Jute, 

When  any  righta  are  claimed  bj  Tirtne  of  a  judgment  of  a  Oonrt  of  special  and 
Umted  J«iisdistio&,  ■&  theteto  neoassifjto  Mnftr  jnrisdiotionmvst  he  affina. 
•liTel7  shown. 

Where  a  judgment  of  a  Justice  of  the  Peace,  whose  jurisdiction  was  limited  to  a  cer. 
tain  oouirtj.  Is  offiBred  in  OTidenee  to  establish  rights  acquired  under  it,  and 
where  it  appears  that  such  judgment  was  taken  hj  defimlt,  it  Is  neoessarf  to 
show  nJBnnatilTely  that  the  summons  was  serred  on  the  defendant  within  the 
Tertllorial  jurisdiction  of  the  Justice  before  it  can  be  introduced  in  evidence. 

It  is  oeoipefteBt  ftr  a  detodant  in  ejeotment  to  show  as  a  defense  that  prior  to  the 
hrin^agof  the  notion  the  plalnturhadoonr^ed  awaj  his  tifle  to  the  premiBeai. 
or  that  his  grantor  had  done  so  prior  to  the  conTejanoe  bj  which  plaintiff 


AoMVenaknd  trespMsw  MBaot  show  outstanding  title  in  a  third  parfy,  except  as 

n  means  of  showing  the  want  of  all  titio  or  right  of  possession  in  the  plaintiff. 
The  mining  laws  of  the  locaUtj  gorem  the  location  and  manner  of  deyeloping  tho 

mines,  and  when  they  direetij  point  out  how'  audi  mining  claims  must  bo 

located,  and  how  the  peaseasiononoeaofuired  Is  to  be  maintained,  thntoonrao 

must  be  strictly  pursued. 
When  the  Courts  presume  title  in  the  first  appropriator,  it  can  only  be  a  titla  snb- 

ject  to  the  conditions  imposed  by  the  mining  Uws  and  customs,  under  and  by 

Tirtne  of  which  it  was  aofuired. 
Where  no  mining  lawa  exists  the  miner  locating  a  daim  would  hold  only  by  actual 

oecnpaBoy,  and  by  iooh  wm^  ibr  the  deretopment  of  the  mine  as  would,  under 
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•n  the  oinmmBtonoaay  be  deemed  leeeoiuible,  end  his  xicht  of  peiietiifm  would 

(mlj  be  eontinaed  hj  oeonpancj  and  nse. 
fhere  een  heme  eliiet  abendonmeiii  ofpr^^erfy  wilhovlifae  iaieatleK  tfrdo  to. 
The  bare  Upae  of  time,  abort  of  the  itotnte  of  limitatioiia  and  nnaooompenied  hj 

other  otreamatanoea,  wonld  be  no  eridenee  of  abandonment 
The  poaieeeion  of  one  partner  or  tenant  in  eommon  inures  to  the  benefit  of  a]l» 

until  snoh  posseacioii  beoomea  adTerse. 
If  one  pftrtner  or  tenant  in  oommon,  alter  having  beoome  essooisted  with  his 

oo-partners  in  the  derelopment  of  a  olaim,  rolnntarily  leare  it  in  the  possession 
•  of  his  co-tenants,  and  reftises  to  bear  his  Just  proportion  of  the  expenses  Inewred 

by  them  in  the  deyeiopment  of  it,  and  should  afterwards  biing  bis  sistion  to 

leoorer  his  interest,  upon  a  proper  showing  to  the  equity  side  of  the  Oour^ 

relief  would  be  refused  until  he  had  paid  his  ftill  proportion  of  the  expense 

Ineuned  in  such  derelopsMnit. 

AjPFBiLL  from  the  Fint  Jndkikl  District  of  the  State  of  No- 
yada.  Storey  County,  Hon.  Biohabd  BiBora  presiding: 

Tba  facta  appear  in  the  opinion  of  the  Courts 

I%os.  &wnderla/nd^  Qwmt  <6  Hwrdy  cmd  J,  JET.  .BarmM^ 
Attorneys  for  Appellant,  made  the  following  points : 

The  acts  of  de/acto  officers  are  valid  as  to  third  parsons. 
(Oowen's  Treatise,  590,  sec.  1,386 ;  OulberUon  v.  <%  cf  Gor 
Una,  2  Gil.  131;  PeopU  y.  CoUim,  7  John.  R  649,  U  CSaL 
188.) 

The.Gomplainty  snmmons  and  return  had  been  properly  ad* 
nutted. 

wP¥r«^^Because  Smith  was  an  acting  Justice  of  the  Peace, 
and  Seese,  Constable,  and  the  return  showed  service  on  Ani'* 
sini  &  Phillips,  plaintiff's  grantors. 

The  objections  are: 

First — The  suit  was  brought  in  the  name  of  the  assignee. 

Second — The  return  does  not  show  where  service  was  made. 

Third — The  return  was  not  sworn  to. 

• 

The  first  objection  is  answered  by  the  fact  that  the  Justice 
did  take  jurisdiction. 

Seoond-^T^iQ  second  objection  is  answered  by  the  return, 
showing  that  a  part  of  the  defendants  could  not  be  found  in 
the  county ;  and  the  presumption  is  that  all  officers  perform 
tlieir  duty  until  the  contrary  is  shown.  (Cowen'a  Treatise,  590, 
sec.  1,887). 
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Third — The  laws  of  Utah  did  not  require  the  return  of  a 
public  officer  to  be  made  under  oath.  (Sec.  4,  p.  133,  Laws  of 
1855). 

The  objections  to  the  docket  of  the  Justice  are : 

First — That  the  judgment  was  not  pleaded. 

Second — ^N6  foundation  for  the  introduction  of  the  judgment. 

Third — ^William  Smith  not  proven  to  be  a  Justice,  and  Ee^se 
a  Oonstable. 

Fourth — Action  was  brought  in  the  name  of  an  assignee. 

Fifth — The  return  is  not  sworn  to,  and  does  not  show  ser- 
vice made  in  precinct  or  county. 

.  Sixth — The  judgment  rendered  against  parties  not  served, 
therefore  void. 

The  complaint  avers  title  in  plaintiff,  and  the  answer  trav- 
erses this  averment,  and  sets  up  title  in  defendants.  Ko  deci- 
sion anywhere  can  be  found  justifying  such  an  answer  as  plain- 
tiff insists  upon.  *  < 

The  foundation  was  laid  as  heretofore  shown; 

Objections  third,  fourth  and  jSfth  have  already  been  answered. 

The  objection  to  the  judgment  on  the  ground  that  it  was 
against  parties  not  served,  cannot  be  raised  by  plaintiff,  be- 
cause his  grantors  were  served. 

The  common  law  was  not  in  force  in  Utah ;  that  Territory 
was  ceded  by  the  Eepublic  of  Mexico.    (Utah  Laws  of  1855, 

pp.  44r-5.) 

The  civil  law  prevailed  in  Mexico  and  remained  in  force 
until  changed  by  positive  legislation.  (1  Storey  on  Constitu- 
tion, sec.  150.) 

The  civil  law  authorized  the  taking  of  judgment  against  the 
joint  property  of  all  defendants  jointly  liable  when  a  part  only 
were  served. 

The  common  law  was  never  intBoduced  in  Utah  by  Congress 
or  the  Territorial  Legislature.  (Laws  1855,  p.  115.)  The  whole 
legislation  of  that  Territory  is  against  that  presumption. 
(Laws  of  1855,  p.  121,  sees.  7,  8,  9 ;  p.  129,  sec.  3 ;  p.  131,  sec. 
13 ;  p.  260,  sec.  1.) 

It  is  error  in  a  joint  action  to  render  judgment  against  two 
without  finally  disposing  of  the  suit  as  to  the  others.  (1  B. 
Monroe,  119.) 
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Sut  suppose  it  to  be  erroneous,  it  is  good  imtil  reversed. 
{Steams  v.  Aqmr-re^  7  Cal.  449.) 

The  judgment,  if  void,  was  good  to  show  that  defendants  en- 
tered in  good  faith.  {Logam,  v.  Stede^a  Hei/ta^  7  Munroe,  108 ; 
Gregory  v.  SayneSy  13  Cal.  595.) 

The  Uncle  Sam  Company  was  a  mining  partnership,  and  its 
books  should  therefore  have  been  admitted  in  evidence.  (Col- 
lier on  Mines,  note  to  top  p.  65,  pp.  88  to  94 ;  jSkUhnan  v. 
Lockmom^  23  Cal.  199,  and  authorities  there  cited.) 

If  a  partnership,  the  entrees  were  conclusive.  (Storey  pn 
Partnership,  sec.  191.) 

The  evidence  was  good  as  an  admission  by  plaintiff's  grantors, 
while  in  possession.  ' 

The  Court  erred  in  ruling  out4he  deeds  of  Phillippi  to  divers 
persons,  bearing  date  prior  to  February,  1861,  not  only  because 
the  deeds  were  properly  in  evidence,  but  because  after  their 
admission,  and  the  case  had  been  put  to  the  jury  on  the  supposi- 
tion that  they  were  in  evidence,  the  Court  in  the  charge  to  the 
jury  for  the  first  time  ruled  against  their  admissibility.  {Dyson 
V.  BradsluxnjOy  23  Cal.  528 ;  Shomber  v.  Jaokson^  opinion  of  Oli- 
ver, 2  Wend.  47-48;  Mo<yre  v.  TiU,  22  Cal.  513;  Willis  v. 
WozeMyrafty  22  Cal.  607 ;  Bwd  v.  lAAroSy  9  Cal.  6.) 

The  Court  below  did  not  properly  charge  the  jury  upon  the 
law  of  abandonment  as  applied  to  the  rights  of  claimants  of 
mining  property. 

Abandonment,  in  the  common  law  sense,  has  no  application 
to  the  circumstances  under  which  a  claimant  may  lose  his  right 
to  work  a  mine. 

A  party  claiming  a  mine  is  required  to  work  upon  it.  This 
is  the  evidence  of  his  claim,  which  extends  by  fiction  of  law 
his  possession  beyond  his  actual  occupation.  A  failure  to 
work  leaves  the  mine  pvhUco  juries^  and  vacant  to  the  next 
comer.  • 

It  has  been  held  in  England  that  mining  rights  require,  and 
of  property,  perhaps, "  must  require  "  the  parties  interested  in 
it  "  to  be  vigilant  and  active  in  asserting  their  rights."  {Penr 
dergast  v.  Twrton^  20  Eng.  Eq,  Eep.  109.) 

There  was  no  abandonment  in  that  case,  because  plaintiff 
Was  all  the  while  asserting  title,  offering  to  sell  his  interest  and 
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negotiating  with  the  oompanj.  There  was  no  forfeitnrey  yet 
the  Yice  Chancellor  held  that  the  plaintiff 'ci  right  was  lost. 

If  it  be  conceded  that  the  Oonrt  wonld  not  £rom  the  mere 
lapse  of  time,  short  <^  the  statnte  of  limitation,  instruct  the 
jury  that  the  plaintiff's  right  was  lost,  the  Conrt  below  was 
still  in  error  in  withdrawing  the  question  from  the  jnry  by  tell- 
ing them  that  lapse  of  time,  short  of  the  statnte  of  limitation, 
might  not  prove  a  loss  of  ri^t.  The  delay  proved  was  evi- 
dence tending  to  show  abandonment. 

.Under  the  appropriate  head  we  will  endeavor  to  show  the 
Court  that  the  claimants  of  a  mine,  with  respect  to  the  work- 
ing of,  sharing  the  losses  and  dividing  the  profits,  are  not  ten- 
ants in  conmion,  but  subject  to  the  rules  of  co-partnerdiip.  In 
this  place  it  is  enough  to  sa^  that  the  tendency  in  c(Hmnon 
ceases  whenever  one  holds  adv^sely  to  the  others.  {Hwnberi 
r.  Trimty  Ckurchj  24  Wend.  677 ;  Colkim  v.  Gl&mefUj  3S  Cal. 
347.) 

The  ruling  out  of  the  evidence  of  conveyance  by  the  plain- 
tiff's grantor,  prior  to  the  sale  to  plaintiff,  was  probably  erro- 
neous. {Bird  V.  IdebroSj  9  Cal.  1 ;  JDywn  v.  BradsJysm^  33 
Cal.) 

The  relation  of  parties  interested  in  a  mine  is  in  no  sense 
that  of  tenants  in  common  inter  wMe,  {AUe  v.  Love  ei  al.y  17 
Cal.  387 ;  Bioe  v.  Colamhaty  13  Cal.  414.) 

The  omi8  of  proof  is  not  on  defendants  to  show  that  plaintiff 
or  his  grantors  abandoned,  but  on  plaintiflb  to  riipw  that  the 
aniamie  revertendi  constantly  existed,  and  also  that  they  have 
not  lost  their  right,  by  neglect,  to  sue.  (  Whitney  v.  Wrighty 
15  Wend.  171-9 ;  aS.  Jokn  v.  Kiddj  Cal.  Kep.,  October  Term, 
1864;  Martin  v.  Sakmbro  Copper  Jifmmg  CompaiMfy  Id.; 
Rogers  v.  Brunton^  59  Eng.  C.  L.  35 ;  AUey  v.  I>e8champSj  13 
Vesey,  336-7 ;  JSKOary  v.  Walter,  13  Id.  364 ;  Richardson  v. 
McNuUy,  34  Cal.) 

J,  S.  Pitser  and  O.  J.  Zansinffy  Attorneys  for  Respondents. 

In  the  absence  of  any  proof  as  to  the  authority  of  J.  M* 
Be^se  to  act  as  Constable,  it  was  competent  to  ask  him  whether 
he  was  elected  by  the  people. 
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It  was  not  shown  on  the  trial  that  William  Smith  was  at  the 
time  of  the  entry  of  the  pretended  judgment  a  Justice  of  the 
Peace.  (Utah  Laws,  p.  Ill,  sec.  1 ;  p.  129,  sees.  1  and  2 ;  p. 
126, 129, 136:) 

The  complaint  shows  that  the  action  was  conmienced  in 
the  name  of  the  assignee  of  an  account.  (15  Gal.  811,  Id. 
252.) 

The  complaint,  summons  nor  return  thereon  showed  that 
the  defendants,  nor  any  of  them,  were  residents  of  the  Ninth 
Precinct,  Carson  County ;  or  that  any  of  them  were  residents 
of  Carson  County  or  Utah  Territory ;  or  that  the  case  is  cov- 
ered by  any  exception  of  the  Utah  statutes.  (Utah  Laws,  sec. 
13,  p.  131.) 

It  was  not  shown  that  the  said  "William  Smith  had  jurisdic- 
tion over  persons  of  defendants  or  of  the  action.  (Utah 
Laws,  131,  sec.  13  ;  Lowe  v.  Alexander^  15  Cal.  E.  301 ;  Swain 
V.  Chaae,  12  Cal.  283 ;  1  Phillip's  Evidence,  Cowen  &  Hill's 
Notes,  vol.  4,  p.  206 ;  Smith  Y.Andrews,  6  Cal.  R.  654 ;  White- 
wU  V.  BarUer,  7  Cal.  64.) 

The  return  of  the  persons  serving  the  summons  in  the  action 
was  not  sworn  to  according  to  law.    (Utah  Laws,  138.) 

The  judgment  is  rendered  against  the  parties  served,  as  well 
as  against  those  not  served.    {SaU  v.  WHUams,  6  Pick.  246.) 

The  defendants  plead  no  judgment.  {Piercy  v.  Sctinny  11 
Cal.  22,  and  cases  there  cited.) 

.  There  was  no  error  in  refusing  to  admit  tlie  Constable's  deed, 
for  that  there  had  been  no  judgment  proven  or  execution,  and 
could  not  show  color  of  title. 

The  instructions  two,  three,  four  and  five,  given  by  the 
Court  below,  are  no  ground  of  error. 

Mrst — Because  defendants  did  not  plead  outstanding  title. 
(34  Cal.  348 ;  1  vol.  Van  Sandford's  Pleadings,  400-454 ;  Pieroy 
T.  Sabin,  10  Cal.  22.) 

Second — Defendants  cannot  show  outstanding  title,  because 
they  are  trespassers.  {Bird  v.  Lisbros,  9  Cal.,  as  to  ouster, 
etc. ;  Rowe  v.  Bradley,  12  Cal.  230 ;  Win<ms  v.  Christy,  ex. 
Cal.  79 ;  Adams  on  Ejectment,  38,  notes ;  Jackson  v.  SardeeTy 
4  John.  211 ;  Beguette  v.  Camfidd,  4  Cal.  279 ;  Oregon/  v. 
Eaynea^  18  Cal.  89S ;  Jackson  v.  SeOySy  16  John.  200 ;  Wdsh 
13 
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V.  SvUvocm^  8,  Cal.  187;  SvUivany,  Dams^  4:  Cal.  292;  WeUs 
V.  Stout,  9  Cal.  497;  Bouvier's  Law  Die,  vol.  1,  277.) 

Instructions  asked  by  plaintiff  and  given,  are  no  error. 
(Bouvier's  Law  Die.  14,  vol.  1 ;  Waring  v.  Oroto^  11  Cal.  366 ; 
Stephefis  v.  Mcmsfiddy  11  Cal.  365 ;  Morton  v.  Sola/us  Comr 
pan^y  October  Term,  1864 ;  Morris  v.  Russell,  5  Cal.  250.) 


Opinion  by  Lewis,  C.  J.,  Beosnan,  J.,  concurring. 

This  action  is  brought  to  recover  one  hundred  feet,  undi- 
vided, in  that  certain  mining  ground  located  in  the  County  of 
Storey,  and  now  occupied  and  claimed  by  the  defendants,  the 
Uncle  Sam  and  Baltic  Gold  and  Silver  Mining  Companies. 
The  plaintiff  alleges  in  his  complaint  that  on  the  16th  day  of 
November,  A.  D.  1863,  he  was  the  owner  as  tenant  in  com- 
mon, in  the  possession  and  entitled  to  the  possession  of  one 
hundred  feet,  undivided,  in  the  Uncle  Sam  and  Baltic  Gk)ld 
and  Silver  Mining  Companies  ;•  that  said  claim  at  the  time  of 
its  location  was  three  thousand  feet  in  extent ;  that  after  the 
location  thereof  by  the  grantors  of  plaintiff  and  others,  it  was 
divided  between  the  two  companies,  defendants  in  this  action — 
the  Uncle  Sam  taking  the  north  twelve  hundred  feet,  and  the 
Baltic  taking  the  south  eighteen  hundred  feet ;  that  plaintiff, 
his  grantors  and  co-owners  in  said  claim,  owned  and  were 
possessed  thereof,  by  virtue  of  their  location  and  appropria- 
tion of  the  same  on  the  12th  day  of  March,  A.  D.  1860 ;  th^t 
he  by  himself  and  his  grantors  remained  in  possession  of  said 
undivided  one  hundred  feet  of  ground  as  tenants  in  conamon 
with  his  co-owners  until  the  ouster  complained  of.  It  is  fur- 
ther alleged  that  on  the  16th  day  of  November,  A.  D.  1863, 
the  defendants,  by  their  agents,  servants  and  employees, 
wrongfully  and  unlawfully  entered  upon  said  claim  and  ousted 
plaintiff  therefrom,  and  that  they  unlawfully  and  wrongfully 
withhold  the  same  from  him.  The  answer  specifically  denies 
each  and  every  allegation  of  the  complaint,  'biif'^wimite  tl^at 
defendants  are  in  possession  of  the  premises,,  alleging  title  and 
right  of  possession  in  themselves,  and  that  neither  the  plaintiff 
nor  his  grantors  have  been  seized  or  possessed  of  the  premises 
within  two  years  next  preceding  the  commencement  of  this 
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action ;  and  that  they  and  those  under  whom  they  claim  title 
have  been  in  the  quiet  and  peaceable  possession  thereof  for 
more  than  two  years  before  the  bringing  this  suit ;  that  long 
before  the  commencement^ of  this  action  plaintiff  and  his 
grantors  abandoned  whatever  right,  title  and  interest  he  or 
they  may  have  had  in  the  claim  aforesaid.  The  facts  outside 
of  the  pleadings,  as  developed  by  the  record,  are  substantially 
as  follows: 

In  March,  A.*  D.  1860,  the  mining  claim  now  occupied  by 
the  defendants  was  located  by  Charles  Phillippi,  Petro  Anisini, 
and  thirteen  others;  that  these  persons,  or  some  of  them, 
occupied  and  worked  the  claims  thus  located  up  to  the  9th 
day  of  March,  A.  D.  1861,  at  which  time  the  entire  claim  was 
sold  under  execution  issued  out  of  a  Justice's  Court  againsl 
the  owners  thereof,  to  one  H.  W.  Johnson,  to  whom  the  Con- 
stable making  the  sale  executed  a  deed  of  the  premises  so  sold 
and  placed  him  in  the  possession  of  the  entire  claim.  A  large 
number  of  the  claimants  thus  ejected,  availing  themselves  of 
an  offer  made  by  Johnson,  redeemed  their  respective  interests 
and  were  admitted  to  all  their  original  rights  in  the  claim 
with  him.  From  Johnson  and  the  persons  who  thus  redeemed 
their  interests  the  present  defendants  derive  their  title.  Phil- 
ippi  and  Anisini,  the  locators  from  whom  the  plaintiff  claims 
his  title,  did  not  redeem  their  interests ;  whether  they  offered 
to  do  so  or  not  is  matter  of  no  consequence  in  this  action,  if- 
the  view  we  take  of  their  rights  and  liabilities  be*  correct. 

At  the  trial,  the  defendants,  for  the  purpose  of  showing 
title  and  right  of  possession  in  themselves,  offered  in  evidence 
the  complaint,  summons,  return,  judgment,  execution,  evidence 
of  the  sale,  and  the  Constable's  deed  by  which  Johnson  be- 
came possessed  of  the  claim ;  the  docket  of  the  Justice  by 
whom  the  judgment  was  rendered  was  also  offered  for  the 
purpose  of  showing  the  proceedings  had  in  the  action  against 
Phillippi  and  others,  and  in  which  the  judgment  was  rendered. 
To  all  of  wliich  the  plaintiff's  counsel  objected,  urging  various 
reasons  in  support  of  the  objection,  among  which  are :  That 
the  return  of  the  officer  does  not  show  that  the  defendants  in 
that  action  were  served  with  process  within  the  jurisdiction  of 
the  Justice^  and  that  the  Justice  rendering  the  judgment  and 
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Constable  who  served  the  process  were  neither  officers  de  facto 
nor  de  jv/re^  and  that,  therefore,  the  judgment  is  void,  and 
defendants  could  therefore  obtain  no  right  under  it.  We  do 
not  deem  it  necessary  to  notice  any  of  the  other  objections 
interposed. 

The  Court  below  ruled  out  all  the  proceedings  had  before 
the  Justice,  together  with  the  Constable's  deed  to  Johnson, 
upon  the  ground  that  the  judgment  was  a  nullity,  and  there- 
fore the  defendants  acquired  no  rights  under  it. 

The  defendants  then  offered  in  evidence  several  deeds  from 
Phillippi  to  McMahon,  Swift  and  others,  conveying  all  his 
interest  in  the  Uncle  Sam  Company,  and  all  bearing  date 
prior  to  the  time  of  the  execution  of  this  deed  to  Small,  the 
grantor  of  plaintiff,  for  the  purpose  of  showing  that  at  the 
time  of  the  making  of  his  deed  to  Small,  Phillippi  had  no 
interest  whatever  in  the  ground  in  controversy,  and  that 
Small  and  the  plaintiff,  Mallett,  received  nothing  by  such 
conveyance.  The  books  of  the  old  Uncle  Sam  Company  were 
also  offered  for  the  same  purpose,  all  of  which  were  admitted 
by  the  Court  below,  but  were  afterwards  stricken  out  and  the 
jury  instructed  to  disregard  them,  foi*  the  reason,  as  it  appears 
by  the  instructions  of  the  Court,  that  the  defendants  being 
mere  naked  trespassers  were  not  in  a  position  to  show  out- 
standing title  to  defeat  plaintiff's  claims. 

These  rulings  of  the  Court — ^the  giving  of  the  instructions 
asked  by  plaintiff,  and  reftisal  to  give  instructions  asked  by 
defendants — ^are  assigned  as  error  by  appellants ;  and  as  the 
record  in  this  case  presents  numerous  questions  involved  ih 
other  cases  against  the  same  defendants,  it  will  perhaps  be  a 
matter  of  utility  to  pass  upon  all  such  as  may  be  deemed  of 
importance  in  the  determination  of  the  others. 

The  first  question  presented  for  our  consideration  is  that 
raised  upon  the  ruling  of  the  Court  in  rejecting  the  docket  of 
the  Justice  and  the  proceedings  had  before  him.  It  appears 
from  the  testimony  that  Smith,  the  Justice,  and  Beese,  the 
Constable,  were  not  r^ularly  elected  to  their  respective  posi- 
tions, but  were  appointed  by  the  Selectmen  of  the  County  of 
Carson,  and  received  their  commissions  from  the  Governor. 
It  is  conceded  that  the  appointment  by  the  Selectmen  was  an 


Digitized  by 


Google 


BUPREME  COTJET  OP  NEVADA,  1865.       197 

Malleti  9.  Unole  Sam  Gold  and  Bibrer  Mining  Oompanj. 

asBumption  of  power  not  warranted  by  the  statutes  of  Utah ; 
but  it  is  claimed  that,  having  been  commissioned  by  the  power 
authorized  to  issue  commissions  to  such  officers,  and  they 
having  acted  in  their  respective  capacities,  were  officers  ds 
f€Usto^  and  that  therefore  their  acts  as  to  third. persons  are 
valid  and  their  proceedings  legal.  Smith  and  Beese  dis- 
charged the  functions  of  Justice  and  Constable  for  the  County 
of  Carson,  and  seem  to  have  been  generally  recognized  as 
legally  constituted  officers.  It  may  often  be  a  matter  of 
extreme  difficulty  to  determine  whether  a  person  discharging 
the  duties  of  an  office  is  to  be  deemed  a  mere  intruder,  or  an 
officer  defacfto  ;  but  a  stronger  case  in  favor  of  clothing  such 
persons  with  official  character  and  giving  validity  to  their  acts 
could  scarcely  be  presented  than  the  one  at  bar.  Indeed, 
whenever  a  person  so  discharging  the  duties  of  an  office  is  not 
a  mere  usurper  of  his  position,  the  reason  and  spirit  of  all  the 
authorities  incline  to  support  him  as  an  officer  defacto^  and  to 
gustain  and  give  validity  to  his  acts. 

It  is  said  that  on  the  one  hand  he  is  distinguished  from  a 
mere  usurper  of  an  office,  and  on  the  other  from  an  officer 
de  jure.  The  rule  is  dictated  by  the  most  obvious  necessity. 
If  the  acts  of  public  officers  could  at  any  time  be  overthrown 
by  the  showing  of  «ome  irregularity  or  informality  in  their 
elections  or  appointment,  all  confidence  in  the  judgment  of 
Courts  would  be  destroyed,  and  judicial  proceedings  would 
ever  be  involved  in  doubt  and  uncertainty. 

In  the  caee  of  Ths  People  v.  WIvUe  (24  Wend.  589),  this 
question  is  fully  argued  by  the  learned  Chancellor,  who 
says: 

^^  An  officer  de  facto  is  one  who  comes  into  a  l^al  and  con- 
stitutionid  office  by  color  of  a  legal  appointment,  or  election  to 
tbat  <^ce,  and  as  the  du1;ie6  of  the  office  must  be  discharged 
by  BOBie  one  for  <^  benefit  oS  the  public,  the  law  does  not 
vaquiro  third  persons,  at  tiieir  peril,  to  ascertain  whether  such 
officer  has  been  properly  elected  or  appointed  before  they  sub- 
mit themselves  to  this  authority,  or  call  upon  him  to  perform 
official  acts  which  it  is  necessary  he  Should  perform." 

Sutherland,  J.,  in  the  case  of  WilC(^  v.  Smith  (5  Wend.  234), 
uses  the  following  language : 
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"  There  must  be  some  color  of  an  election  or  appointment, 
or  an  exercise  of  the  office^  and  an  acquiescence  on  the  part  of 
the  public  for  a  length  of  time  which  would  afford  a  strong 
presumption  of  at  least  a  colorable  election  or  appointment." 

Viewing  the  position  of  the  Justice  and  Constable  in  this 
case  in  the  light  of  the  authorities,  they  must  be  considered 
officers  de  facto^  and  their  acts  as  to  third  persons  be  held 
valid. 

But  a  more  serious  objection  to  the  introduction  of  the 
judgment,  and  the  subsequent  proceedings  thereon,  arises  from 
the  failure  to  show  that  the  Justice  had  jurisdiction  of  the 
persons  against  whom  the  judgment  was  rendered. 

It  nowhere  appears  that  the  summons  in  that  case  was 
served  within  the  territorial  jurisdiction  of  the  Justice,  nor 
that  any  of  the  defendants  appeared,  either  personally  or  by 
counsel.  This  objection,  independent  of  the  others  argued, 
was  sufficient  to  authorize  the  Judge  below  in  excluding  all 
the  proceedings  had  before  the  Justice.  By  the  laws  of  Utah 
the  jurisdiction  of  Justices  of  the  Peace  extended  to  the  limits 
of  their  respective  counties  only.  That  service  of  a  summons 
out  of  the  county  in  which  he  had  jurisdiction  would  be  a 
nullity,  there  can  scarcely  be  a  doubt.  A  summons  so  served 
would  have  no  more  force  or*effect  than  if*  it  were  served  out 
of  the  Territory  itself.  If  it  were  shown  affirmatively  that 
the  summons  was  not  served  within  the  limits  of  Carson 
County,  and  that  the  defendants  did  not  appear,  no  doubt  can 
be  entertained  that  the  proceedings  based  upon  such  a  sei'vice 
would  be  coram  nonjudice  and  void.  No  rule  of  law  is  more* 
firmly  established,  or  more  generally  recognized,  than  when 
any  rights  are  claimed  under  or  by  virtue  of  the  judgment  of 
a  Court  of  special  and  limited  jurisdiction,  all  the  facts  neces- 
sary to  confer  jurisdiction  must  be  affirmatively  shown. 
(2  Oowen  &  Hill's  Notes  to  Phillips'  Evidence,  906 ;  Bva^ns  v. 
HoArriSy  opinion  of  Bronson,  4  Comstock,  374 ;  Bowman  v. 
RuHB^  6  Cow.  233 ;  Smith  v.  Andrews^  6  Cal.  654 ;  &wam  v. 
Chaae,  12  Cal.  283 ;  L<yvo  v.  Alexander,  15  Cal.  296.) 

Jurisdiction  in  Superior  Courts  is  presumed  until  the  con- 
trary appear,  but  nothing  is  presumed  in  favor  of  the  jurisdic- 
tion of  inferior  Courts. 
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The  rule  omnixi  praemirmmtur  rite  esse  acta  has  no  applica- 
tion to  the  facts  giving  jurisdiction  to  such  Courts.  In  Soh 
lers  V.  Lmorence^  Willis,  416,  the  Court,  in  speaking  of  Courts 
of  limited  jurisdiction,  says  :  "  The  rule  is  that  nothing  must 
be  intended  in  favor  of  their  jurisdiction,  but  that  it  must 
appear  by  what  is  set  forth  in  the  record  that  they  had  such 
jurisdiction.  The  fact  of  the  summons  having  been  served 
upon  the  defendants  would  not  necessarily  bring  them  within 
the  jurisdiction  of  the  Court ;  there  must  not  only  be  a  service, 
but  there  must  be  such  service  as  will  give  the  Court  jurisdic- 
tion. If  a  service  out  of  the  county  would  give  no  jurisdiction, 
the  necessity  of  showing  that  it  was  had  vnthin  the  county  is 
certainly  as  imperious  as  it  is  to  show  that  service  was  had  at 
all.  It  is  claimed,  however,  by  counsel,  that  because  the  Con- 
stable states  in  his  return  that  some  of  the  defendants  were 
not  to  be  found  within  his  county,  that  therefore  ih^  presump- 
tion is  that  those  upon  whom  he  obtained  service  were  within 
the  county,  but  the  very  acknowledgment  that  such  a  presump- 
tion is  necessary,  is  itself  a  confession  of  the  insufficiency  of 
the  return.  The  rule  is  inflexible  that  no  such  presumption 
can  be  entertained.  Though  the  judgment  and  proceedings 
under  it  were  properly  rejected  when  oflTered  for  the  purpose 
of  showing  title  in  defendants,  yet  wliether  it  should  have 
been  admitted  when  offered  merely  to  show  that  the  defendants 
were  not  mere  naked  trespassers,  is  a  question  which  it  is 
scarcely  necessary  to  pass  upon  in  this  case,  as  we  think  it 
perfectly  competent  for  the  defendants  to  have  shown  the 
outstanding  title  derived  from  Phillippi,  independent  of 
whether  they  were  trespassers  or  not. 

The  Court  below  erred  in  ruling  out  the  deeds  from  Phillippi 
to  McMahon,  Swift  and  others.  K  these  deeds  established  the 
fact  that  at  the  time  of  the  conveyance  to  Small,  Phillippi  had 
no  interest  in  the  premises  or  claim  in  question  to  convey. 
Small  got  nothing  and  could  convey  nothing  to  the  plaintiff. 
If  the  defendants  were  not  allowed  to  show  such  a  state  of 
things,  we  should  have  the  novel  case  of  a  plaintiff,  having  no 
title  and  never  having  been  in  possession,  recovering  a  mining 
claim  from  one  in  the  actual  occupancy,  and  in  whom  the  law 
preflumee  title.     Surely  this  would  ijQt  harmonize  with  the 
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rule  of  law  so  frequently  declared  and  acted  upon — that  the 
plaintiff  must  recover  on  the  strength  of  his  own  title.  If 
such  a  rule  were  allowed  to  prevail  here,  the  result  would  be 
that  the  plaintiff  might  recover  the  seventy-five  feet  claimed 
in  this  action,  and  McMahon,  Swift  and  others  might  recover 
the  two  hundred  and  thirty-seven  feet  conveyed  to  them  in 
another  action.  This  action  could  not  possibly  be  a  bar  to  one 
brought  by  them,  and  thus  the  grantees  of  Phillippi  would 
recover  three  hundred  and  twelve  feet  upon  conveyances  from 
a  person  who  had  but  two  hundred  feet  himself.  This  seems 
to  be  the  legitimate  result  of  the  rule  insisted  on  by  the 
plaintiff's  counsel.  That  a  mere  naked  trespasser  cannot  show 
outstanding  title  as  against  one  claiming  by  virtue  of  prior 
possession  there  is  no  question,  but  that  such  trespasser  can 
show  that  the  plaintiff,  or  those  from  whom  he  derives  title, 
has  parted  with  his  right  of  possession  by  conveyance,  or  lost 
it  by  abandonment,  is  equally  well  settled  on  principle,  if  not 
on  authority. 

Where  bare  possession  is  relied  on,  it  is  but  the  announce- 
ment of  a  clear  principle  of  justice,  to  say  that  a  mere  naked 
trespasser  shall  not  be  allowed  to  set  up  outstanding  title  to 
defeat  the  claim  of  one  who,  by  prior  appropriation  or  occu- 
pancy, shows  a  present  right  of  possession.  Ordinarily  the 
proof  of  outstanding  title  is  no  defense  to  the  plaintiff's  claim, 
and  where  it  is  not,  such  proof  should  not  be  allowed.  In  fact, 
this  rule,  so  frequently  misapplied,  is  only  applicable  in  those 
cases  where  even  admitting  the  outstanding  title,  still  as  against 
the  defendant,  the  plaintiff  would  be  entitled  to  recover.  If 
A,  a  mere  naked  trespasser  ousts  B,  it  can  be  no  defense  to 
such  ouster  that  the  real  title  is  in  0,  because  B,  being  in  pos- 
session has  a  right  which  is  good  against  A,  and  all  the  world 
but  the  real  owner ;  and  as  the  inquiry  in  such  a  case  would 
be  confined  to  the  question  which  of  the  two,  A  or  B,  was 
entitled  to  the  possession,  it  is  evident  that  it  would  avail  A 
nothing  to  show  that  the  real  title  was  in  C,  as  that  would  not 
justify  his  possession  against  one  who  he  had  evicted,  or  who 
fihows  a  prior  possession  to  himself.  Possession  itself  is  a  title, 
though  of  the  lowest  and  most  imperfect  degree.  (2  Black- 
stone's  Qom.  195.)    Prior  possession,  then,  is  as  potent  to  siuh 
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tain  ejectment  against  all  sabsequent  trespasserB  upon  that 
poBBeesion,  as  the  strict  legal  title  itself  would  be,  it  would 
therefore  be  no  defense  in  an  action  brought  against  a  mere 
naked  trespasser  to  recover  possession  upon  such  a  title,  that 
the  strict  legal  title  was  in  another.  But  the  action  of  eject- 
ment rests  upon  a  present  right  of  possession  in  the  plaintiff. 
If,  therefore,  before  action  brought,  the  plaintiff  conveyed  away 
his  title,  or  parted  with  his  right  of  possession,  or  if  he  obtained 
no  title  from  his  grantors,  to  show  that  fact  would  not  be  so 
much,  showing  title  in  a  third  person,  as  that  the  plaintiff  had 
voluntarily  relinquished  his  right  to  the  possession.  That 
would  be  a  direct  answer  and  good  defense  to  his  claim  of  pos- 
session, whereas  merely  showing  an  outstanding  title,  not 
derived  from  plaintiff,  would  be  no  defense  to  his  right  acquired 
by  prior  possession.  If  the  plaintiff  acquired  no  title  by  the 
deed  from  Small  to  him  he  would  seem  to  have  no  ground  upon 
which  to  recover  in  this  case.  It  appears  that  prior  to  the 
time  when  defendants  took  possession  of  the  Uncle  Sam  claim 
the  deeds  offered  in  evidence  had  been  executed,  and  if  they 
conveyed  anything,  conveyed  Phillippi's  entire  interest  in  the 
daim.  Neither  was  he  in  the  actual  possession  of  the  claim 
at  the  time  defendants  entered.  True,  those  who  had  been 
hifi  co-tenants  were  in  possession,  but  in  no  view  could  their 
possession  be  considered  his  after  they  had  conveyed  away  all 
his  interest ;  they  then  held  possession,  not  for  Phillippi,  but 
for  his  grantor.  80  the  ouster  complained  of  was  not  an  ouster 
of  the  grantor  of  plaintiff  or  those  from  whom  he  claims  title, 
but  an  ouster  of  the  first  grantees  of  Phillippi,  who  alone 
would  have  a  right  to  complain.  If  those  deeds  conveyed  his 
title  what  right  had  Phillippi  when  defendants  entered  upon 
the  daim  i  He  was  neither  in  possession  nor  had  he  the  right 
of  possession.  Surely,  then,  he  could  show  none  of  the  facts 
which  would  entitle  him  to  a  recovery  in  ejectment.  To  sup- 
port this  action  the  plaintiff  must  show  a  right  of  possession 
in.himBelf  at  the  time  of  bringing  his  action.  Would  not  the 
showing  of  a  conveyance  by  him  or  his  grantors  of  all  his 
interest  in  the  daim  at  least  go  far  to  negative  the  presumption 
of  such  right  of  possession  in  him?  If  it  can  be  shown  that 
he  is  not  entitled  to  possession  because  of  his  having  abandoned 
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hiB  interest,  upon  what  rule  of  logic  or  principle  of  law  can  it 
be  said  that  the  same  fact  may  not  be  established  by  showing 
that  by  deed  he  conveyed  away  such  right  ? 

Are  the  loose  circumstances  by  which  abandonment  is  usually 
proven,  better  evidence  to  show  the  relinquishment  of  a  right 
than  a  deliberate  conveyance  by  deed  ?  This  view  of  the  case 
seems  to  be  fully  sustained  by  the  cases  of  Bird  v.  Lesbro^^  9 
Cal.  1,  ^d  the  case  of  Da^pou  v.  Bradsha/vo^  23  Cal.  528. 

All  the  remaining  questions  presented  by  the  record  in  this 
case,  will  necessarily  be  passed  upon  in  reviewing  the  follow- 
ing instructions,  asked  by  the  defendants  and  refused  by  the 
Court: 

1.  "  The  right  to  mine  in  the  public  land  (and  all  land  is 
presumed  to  be  public),  gives  the  occupant  no  title  to  the  land. 
His  only  right  is  acquired  by  his  appropriation  in  the  manner 
prescribed  by  mining  laws,  and  this  right  after  being  acquired, 
is  continued  only  by  use  and  occupation,  and  is  lost  by  failure 
to  use  or  occupy." 

2.  "  The  jury  is  authorized  to  find,  that  a  party  looses  his 
right  in  mining  ground  by  such  failure,  even  without  an  inten- 
tion to  abandon." 

No  questions,  perhaps,  have  ever  engaged  the  attention 
of  our  Courts,  which  involved  principles  of  greater  or  more 
general  importance,  than  those  presented  for  our  consideration 
upon  the  instructions  in  this  case.  If  we  follow  the  reason 
and  spirit  of  the  decisions  by  the  Supreme  Courts  of  Califor- 
nia, upon  analogous  questions,  but  few  serious  difficulties  will 
present  themselves  in  the  solution  of  all  the  questions  presented 
by  the  record  in  this  cause ;  but  if,  on  the  other  hand,  they  be 
disregarded,  and  we  adopt  the  theories  of  the  learned  counsel 
for  appellants,  we  are  at  once  launched  into  chaos  and  endless 
uncertainties,  with  no  precedent  to  guide  and  no  legislation  to 
direct  the  inquiries  of  the  Courts.  Blindly  to  follow  precedent, 
regardless  of  the  reasons  upon  which  it  is  founded,  or  its  appli- 
cability to  the  character  and  the  social  and  political  condition 
of  the  people  whom  it  is  to  affect,  would  be  no  less  unwise  than 
to  ignore  and  repudiate  it  entirely.  The  decisions  of  the 
higher  Courts  become  part  of  the  common  law  of  our  country, 
and  they  carry  with  them  a  weight  of  authority  in  proportion 
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to  the  ability  of  the  Court  rendering  them,  and  the  obvious 
reasons  upon  which  they  are  based.  We  do  not  feel  author- 
ized, therefore,  to  disregard  such  adjudications  and  adopt 
theories,  the  innovation  of  which  might  bring  upon  us  more 
evils  than  are  now  occasioned  by  the  defects  of  the  present 
system. 

Certainty  in  the  law,  more,  perhaps,  than  in  any  other  fea- 
ture, gives  it  efficacy  and  secures  the  object  for  which  it  is 
created.  Fluctuating  and  conflicting  adjudications  would  be 
no  less  prolific  of  evil  than  conflict  and  uncertainty  in  the  leg- 
islative enactments  of  a  State.  So  far,  then,  as  the  anomalous 
rights  and  character  of  the  miner  locating  upon  the  public 
land,  for  the  purpose  of  mining,  are  defined  and  establised  by 
the  Courts  of  Calilbrnia,  we  feel  it  our  duty  to  recognize  them 
whenever  their  decisions  may  be  applicable  to  our  condition. 
Nearly  the  entire  mining  interest  of  this  State  has  grown  up 
under  the  fostering  protection  of  the  law  as  it  was  adminis- 
tered and  recognized  by  the  Courts  of  that  State.  To  repudi- 
ate the  theory  and  principles  upon  which  they  have  acted, 
would  be  to  overturn  the  foundation  upon  which  half  our  rights 
rest.  The  right  to  the  possession  of  a  mining  claim,  acquired 
by  appropriation  and  occupancy,  may  be  lost : 

First — By  forfeiture,  where  such  rights  are  acquired  and 
r^nlated  by  mining  laws. 

Second — ^Where  no  mining  laws  exist,  and  the  right  rests 
upon  bare  possession  by  failure  to  occupy,  or  to  work  the  claim 
with  reasonable  diligence ;  and. 

Third — By  abandonment. 

Usually  the  mining  claims  in  this  State  have  been  located 
and  worked  with  direct  reference  to  the  mining  laws  estab- 
lished in  the  district  where  the  location  is  made.  Such  min- 
ing laws,  when  once  established,  are  recognized  by  the  Courts, 
and  indeed  the  Legislature  of  our  State  has  given  them  the 
force  and  binding  obligation  of  legislative  enactment.  (Stat- 
utes of  Nevada,  p.  21,  sec.  77.)  When  those  mining  laws,  there- 
fore, directly  point  out  how  mining  claims  must  be  located 
and  how  the  possession  once  acquired  is  to  be  maintained 
and  continued,  that  course  must  be  strictly  pursued,  and  a  fail- 
ure to  do  so  might  work  a  forfeiture  of  the  ground.    By  the 
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mining  laws  of  the  Gold  Hill  District,  all  persons  locating  a 
daim  were  required  to  do  three  days'  work  upon  it  each  month, 
or  that  work  to  the  amount  of  fifty  dollars  would  hold  it  for 
six  months.  If,  in  that  district,  neither  of  these  requirements 
were  complied  with,  there  would  be  a  forfeiture  of  right  under 
those  laws.  When,  therefore,  the  Courts  presume  title  in  tho 
jBifet  appropriator,  it  can  only  be  a  title  subject  to  the  condi- 
tions imposed  by  the  mining  laws  and  customs  under  and  by 
virtue  of  which  it  was  acquired,  i  We  do  not  claim  that  the 
failure  to  comply  with  the  conditions  imposed  by  mining  laws 
would  work  a  strict  forfeiture,  but  a  kind  of  forfeiture  recog- 
nized by  the  Courts  of  this  coast  from  the  earliest  day,  and 
which  is  certainly  founded  upon  rational  and  just  principles. 
But,  in  the  absence  of  mining  laws,  and  where  the  miner's 
right  rests  solely  upon  his  possession,  a  different  rule  would 
obtain.  The  miner  then  locating  a  claim  would  hold  only  by 
actual  occupancy,  and  by  such  work  for  the  development  of  the 
mine  as  would,  under  all  the  circumstances,  be  deemed  reason- 
able, and  his  right  of  possession  would  only  be  continued  by 
occupancy  and  use.  Such  claim  might  be  lost  by  the  failure 
to  work  upon  or  develop  it  with  reasonable  diligence,  and  the 
same  amount  of  work  which  would  hold  a  claim  under  the  min- 
ing laws,  might  not  in  all  cases  be  sufficient  to  hold  one  where 
no  such  laws  existed.  The  loss  of  right  in  that  case  would 
therefore  present  a  very  different  question  from  a  loss  ooca- 
sioned  by  failure  to  comply  with  the  requirements  of  mining 
laws.  Abandonment  is  a  word  which  has  acquired  a  technical 
meaning,  and  there  can  be  no  reason  why  a  different  significa- 
tion should  be  given  to  it  when  applied  to  the  loss  of  right  to 
a  mining  claim  than  that  which  it  has  received  in  the  books. 
It  is  defined  to  be  ^^  the  relinquishment  of  a  right,  the  giving 
up  of  somethiQg  to  which  we  are  entitled." 

In  determining  whether  one  has  abandoned  his  property  cr 
rights,  the  intention  is  the  first  and  paramount  object  of  mr 
quiry ;  for  there  can  be  no  strict  abandonment  of  property 
without  the  intention  to  do  so.  Thus  differing  from  the  loos 
of  right  by  forfeiture  under  mining  laws,  or  by  the  failure  to 
use  and  occupy  where  no  such  laws  govern,  and  in  this,  too, 
that  abandoimxent  may  be  complete  the  very  instant  the  minior 
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leaves  his  claim,  for  time  is  not  an  essential  element  of  aban^ 
donment ;  the  moment  the  intention  to  abandon  and  the  relin- 
quishment of  possession  unite,  the  abandonment  is  complete. 
But  lapse  of  time  may  often  be  a  strong  circumstance,  when 
connected  with  others,  to  prove  the  intention  to  abandon, 
though  the  bare  lapse  of  time,  short  of  the  statute  of  limitar 
tions  and  unconnected  with  any  oth^  circumstance,  would  be 
no  evidence  of  abandonment*— thou^  the  right  might  be  lost, 
as  before  stated. 

The  cases  upon  which  counsel  rely  to  sustain  the  position 
that  mere  lapse  of  time,  short  of  the  statutes  of  lii^tatioo, 
will  work  an  abandonment,  are  cases  in  equity,  where  the  per- 
sons claiming  its  interposition  had  no  strict  legal  rights,  but 
relied  upon  the  equity  of  their  cause. 

In  such  cases,  upon  a  cardinal  principle  of  equity  pxAh 
prudence,  no  relief  will  be  granted  if  there  has  been  an 
unreasonable  delay  in  ass^ting  the  right  or  dainung  the 
interposition  of  equity.  This  seems  to  have  been  the  only 
pmnt  decided  in  the  case  of  Pendergast  r.  Tuston  (20  Eng.  Gh» 
E.  97).  There  the  Directors  of  the  United  Mills  MUi  C!om* 
pany  seem  to  have  had  the  power  to  declare  the  shares  of  any 
of  tiie  members  of  the  company  forfeited  if  the  instalments 
on  such  shares  were  not  paid  within  fourteen  days  after  the 
day  fixed  for  the  payment  thereof.  Pendergiist's  shares  were 
so  f<Mrfeited,  and  his  only  remedy  was  in  equity  to  set  aside  the 
jMTOceedings  of  the  Directors,  and  the  Court  hdd  that  his  delay 
in  asserting  or  claiming  his  rights  had  been  unreasonable,  and 
denied  the  prayer  of  his  bill.  But  had  Pendergast  a  right 
which  he  could  have  claimed  in  a  Court  of  law,  no  time  shcnrt 
of  the  statute  of  limitations  would  have  deprived  him  of  it. 
By  the  application  of  these  general  views  to  the  facts  in  this 
csse^  it  is  evident  that  there  could  have  been  no  forfjeiture  or 
loss  of  right  on  the  part  of  Phillippi,  if  his  co-tenants  or 
partners  remained  in  possession  and  held  the  ground  as 
required  by  the  mining  laws,  for  the  rule  that  tiie  possession  of 
one  tenant  in  common  or  partner  is  the  possession  of  aU,  is  too 
well  established  to  be  ignored  at  this  time.  But  it  is  claimed 
tiiat  Phillippi  abandoned  his  interest  in  the  Uncle  Sam  Com* 
pany  before  his  conveyance  to  Small    That  he  could  abandoii| 
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and  that  his  co-tenanta  or  partners  could  have  taken  his  interest 
when  so  abandoned,  there  is  no  doubt.  But  some  circum- 
stances beyond  the  mere  lapse  of  time  would  be  necessary  to 
establish  that  fact.  The  case  of  Warren  v.  Crow  (11  Cal. 
365)  is  directly  in  point  here,  and  however  much  its  authority 
may  be  weakened  by  the  subsequent  doubts  of  the  learned 
Judge  who  delivered  the  opinion  of  the  Court  as  to  its  accu-^ 
racy,  the  decision  is  certainly  based  upon  reason  and  the 
soundest  principles  of  law.  And  though  it  is  urged  here  with 
great  earnestness  that  persons  owning  and  associated  together 
in  working  a  mine  are  not  tenants  in  common^  but  mining 
partners,  the  result  in  this  case  would  seem  to  be  the  same  in 
whichever  character  they  may  be  clothed.  The  authorities  gen- 
erally seem  to  clothe  such  persons  with  the  double  character 
of  mining  partners  and  tenants  in  common.  As  to  liabilitieB 
properly  incurred  in  the  development  of  a  claim,  they  have 
been  held  to  be  answerable  as  partners ;  but  with  relation  to 
the  claim  itself,  they  seem  to  be  generally  recognized  as  tenants 
in  common,  and  there  seems  to  be  no  sufficient  reason  for 
departing  from  those  authorities  in  this  case.  We.  conclude 
that  the  possession  of  one  partner  or  tenant  in  common  inures 
to  the  benefit  of  all  until  such  possession  becomes  adverse, 
and  that  the  absence  of  Fhillippi,  and  refusal  to  pay  assess- 
ments for  a  period  short  of  the  statutes  ;of  limitations,  would 
give  his  partners  or  tenants  in  common  no,right  or  title  adverse 
to  him  in  his  interest  in  the  Uncle  Sam  claim ;  .but  such  lapse 
of  time,  with  other  circumstances  tending  to  show  abandon- 
ment, might  go  to  the  jury  to  establish  it.  There  seems  to  be 
no  urgent  neceessity  for  adopting  a  new  rule  at  this  late  day, 
as  there  seems  to  be  no  obstacle  in  the  rule  itself  to  complete 
justice  in  any  case.  If  one  partner  or  tenant  in  common,  after 
having  become  associated  with  his  co-tenants  in  the  develop- 
ment of  the  claim,  volvmiarily  leaves  it  in  the  possession  of 
his  companions,  and  refuses  to  bear  his  proportion  of  the 
expenses  incurred  by  them  in  the  development  of  the  same, 
and  should  afterwards  bring  his  action  to  recover  his  interest, 
undoubtedly,  upon  a  proper  application,  the  equity  side  of  the 
Court  would  defer  his  recovery  until  he  had  paid  his  fall  pro- 
portion of  the  expense  incurred  in  the  development  and 
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improYement  of  the  claim ;  and  on  the  other  hand,  if  he  had 
been  wrongfully  ousted  from  his  possession  or  rights,  the  per- 
sons so  ousting  him,  or  those  claiming  under  them,  can  acquire 
no  title  in  the  claim  adverse  to  him  short  of  the  statute  of 
limitation,  and  of  course  could  not  ask  the  interposition  of 
equity. 

In  this  view  of  the  case,  the  Court  below  properly  gave 
instructions  two,  five,  six  and  nine,  asked  by  plaintiff,  and 
erred  in  refusing  to  give  instructions  one,  two  and  three,  asked 
by  defendants. 

The  judgment  below  must  be  reversed,  and  a  new  trial 
ordered. 

Justice  Beatty,  having  been  counsel  in  a  similar  case 
against  the  Uncle  Sam  Company,  did  not  participate  in  the 
hearing  of  this  cause. 


WILLIAM  ALFOKD  et  al.,  Eespondents,  v.  NATHANIEL 
DEWIK  BT  AL.,  Appellants. 

RESPONSE  TO  PETITION  FOE  EEHEARING. 

file  Mtion  of tisotment  is  unknown  to  onr  Bjstem. 

Ttemts  in  common  m%j  maintain  *  Joint  action  for  poncenon  of  real  estate  nnder 

oor  system. 
Where  parties  haying  a  joint  right  of  action  hring  soity  and  pending  the  litigation 

serar  their  interests,  the  snft  will  not  abate. 
A  surej,  in  wliich  all  the  comers  are  marlced  and  aU  the  lines  mn  and  marked 

except  the  dosing  line  between  the  first  and  last  comer  stakCi  is  a  legal  snrrey 

nnder  the  Utah  Statutes. 
Plflintiib  claiming  the  right  of  possession  nnder  a  snrrej,  are  not  bonnd  to  show 

they  inclosed  the  land  within  one  jear  after  sonrej,  when  the  defeadanta 

entered  within  the  year. 

JV(mrse  &  Lefwis^  Counsel  for  Petitioners. 

Cox  <fe  Odston^  Counsel  for  Eespondents. 

Points  and  authorities  of  petition  for  rehearing : 
•r-fv*^ — This  Court  was  in  error  in  supposing  that  alienation 
of  the  property  pending  suit  did  not  prevent  the  Court  from 
giving  judgment  oi  restitution.    (See  sec.  256  of  Practice  Act.) 
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Second — The  judgment  in  this  case  is  a  joint  judgment  for 
land  held  in  severalty  by  at  least  three  different  and  several 
owners. 

ThirA — The  Court  below  instructed  the  jury  to  bring  in 
separate  verdicts  against  each  defendant.  They  brought  in  a 
joint  verdict  against  all. 

Fov/rtK — ^No  notice  of  hearing  was  ever  given  by  either 
party.  Por  that  reason,  when  case  was  called,  defendants 
moved  for  continuance,  which  was  refused.    This  was  error. 

This  case  having  been  decided  before  the  Territorial  Court, 
this  Court  in  reviewing  that  decision  looked  into  the  originjJl 
briefe  and  examined  the  whole  case  instead  of  confining  itself 
to  the  technical  points  made  in  the  petition  for  a  rehearing. 
All  the  points  made  in  the  original  brief  of  appellant  are 
noticed  in  the  opinion  of  the  Court.  The  facts  of  the  case  are 
also  stated  in  the  opinion. 


Opinion  by  Beattt,  J.,  Bbosnan,  J.,  concurring. 

This  case  was  decided  by  the  Territorial  Court  of  Nevada, 
and  comes  before  us  on  petition  for  rehearing.  That  our 
views  of  the  case  may  be  made  more  intelligible  (the  original 
opinion  not  being  published),  we  will  treat  it  rather  as  one 
coming  before  us  for  decision  than  as  a  mere  application  for 
rehearing. 

The  facts  are  as  follows :  Plaintiffs  and  others,  in  the  Fall 
of  1859,  commenced  some  improvements  on  a  tract  of  timber 
land.  In  the  Summer  of  1860  the  plaintiff  and  others  tiien 
interested  with  them,  caused  a  survey  to  be  made  by  the 
County  Surveyor  of  a  portion  of  land  including  the  improve- 
ments already  made,  and  had  this  survey  recorded. 

The  survey,  certificate  of  Surveyor,  etc.,  is  not  in  the  tran- 
script. It  would  seem  probable  from  the  description  of  the 
land  contained  in  the  complaint,  and  imperfect  and  incomplete 
evidence  contained  in  the  transcript,  that  the  survey  was  made 
either  in  the  form  of  a  parallelogram,  or  else  of  a  six-sided 
figure,  being  a  parallelogram  less  a  square  notch  taken  out  of 
the  northeast  comer. 

All  the  corners  of  the  survey  seem  to  have  been  fixed  by  the 
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Surveyor,  but  the  west  line  .connecting  the  southwest  and 
northwest  corners,  was  not  run  or  marked  through. 

In  the  Fall  of  1860,  a  few  montlis  after  the  survey  was 
made,  defendants  came  within  its  lines  and  commenced  their 
improvements. 

Before  the  commencement  of  this  suit  one  of  the  parties  in 
the  original  survey  (Lovejoy)  got  his  interest  therein  segre- 
gated and  set  apart  to  him.  The  remaining  owners,  or  parties 
interested  in  the  survey,  then  brought  suit*  against  Lovejoy 
and  those  parties  who  had  gone  within  the  lines  of  the  survey 
in  1860.  There  were  also  one  or  more  defendants  who  had 
entered  since  1860  as  successors  in  interest  of  those  who  made 
the  original  entry. 

The  land  sued  for  is  a  six-sided  figure,  being  a  parallelo- 
gram, less  a  square  notch  out  of  the  northeast  comer.  There 
is  nothing  in  the  transcript  to  show  whether  the  land  sued  for 
embraces  the  whole  of  the  original  survey,  or  whether  (which 
is  quite  probable)  the  notch  in  the  northeast  corner  is  caused 
by  segregation  or  setting  off  that  notch  to  one  of  the  locators. 

At  the  trial  the  suit  was  dismissed  as  to  Lovejoy,  and  a 
general  verdict  against  the  otiier  defendants.  The  judgment 
was  for  the  land  described  in  the  complaint,  "save  the  portion 
claimed  by  Lovejoy,"  and  for  costs,  but  no  damages. 

It  further  appears  in  evidence  that  after  suit  was  brought, 
but  before  judgment,  there  had  been  deeds  of  partition  between 
two  of  the  plaiatiffi,  whereby  there  was  an  attempt  by  these 
two  to  segregate  portions  of  the  land  between  themselves. 

As  the  original  brief  of  appellants  is  much  fuller  on  all  the 
points  made  on  appeal  than  the  petition  for  rehearing,  and 
embraces  the  same  propositions,  we  wiU  notice  the  points  in 
that  brief  which  we  think  embrace  propositions  requiring  a 
settlement  in  this  Court. 

The  appellants  complain  that  certain  instructions  asked  by 
them  were  refused. 

As  the  principles  upon  which  those  instructions  were  asked 
and  refused  wiU  be  discussed  in  noticing  other  points,  we  need 
not  more  particularly  refer  to  them. 

The  next  point  after  the  instructions  made  by  appellants  is, 
that  plaintiffs  could  only  recover  as  joint  owners,  and  it  was 
14 
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necessary  that  all  jointly  entitied  to  possession  should  join  in 
the  action.  That  the  evidence  shows  that  Goss  and  others 
were  jointly  interested,  but  they  are  not  parties  plaintiff. 

We  think  the  facts  do  not  sustain  this  proposition.  It  is 
shown,  it  is  true,  that  Goss  and  others,  who  are  not  named  as 
plaintiffs,  were  parties  to  the  survey ;  that  they  were  interested 
in  having  the  survey  made.  But  it  is  not  shown  that  they 
were  in  possession  of  any  portion  of  the  land  surveyed  when 
defendants  are  Meged  to  have  entered,  nor  of  any  portion 
sued  for,  at  the  time  this  suit  was  brought.  They  may  have 
abandoned  their  interest  in  the  survey,  or  have  sold  to  their 
co-tenants,  or  their  portion  may  have  been  set  apart  to  them. 
The  statement  on  motion  for  new  trial  does  not  show  that  it 
contains  all  the  testimony.  If  a  grant  or  conveyance  is  shown 
to  have  vested  title  to  real  estate  in  a  party,  perhaps  the  legal 
presumption  would  arise  that  the  title  remained  in  that  party 
until  he  was  shown  to  have  parted  with  it.  But  we  are  not 
satisfied  that  after  showing  a  party  in  possession  of  public 
land,  the  law  would  presume  that  party  always  to  remain  in 
possession.  But  be  that  as  it  may,  in  this  case  the  statement 
not  purporting  to  contain  all  the  evidence,  we  must  suppose, 
in  support  of  the  judgment,  that  the  non-joinder  of  Goss  and 
others  of  the  original  locators  was  suflSciently  accounted  for. 

The  next  point  made  is  that  plaintiffs  were  tenants  in  com- 
mon, and  as  such  could  not  maintain  a  joint  action  of  eject- 
ment, and  for  this  proposition  several  authorities  are  quoted. 

We  think  counsel  have  misun^rstood  the  authorities  quoted, 
with  the  exception,  perhaps,  of  the  California  cases  cited. 
Where  the  fictions  of  the  common  law  prevail,  it  has  fre- 
quently been  held  that  the  action  of  ejectment  cannot  be  sus- 
tained on  a  joint  demise  of  all  the  tenants  in  common,  but 
that  if  the  right  of  possession  rests  in  several  tenants  in  com- 
mon, and  they  desire  a  judgment  for  the  entire  premises,  you 
must  in  the  declaration  aver  several  demises  by  each  of  the 
several  tenants.  Now,  as  these  demises  are  a  mere  fiction,  hav- 
ing no  existence  in  reality,  and  the  plaintiff  is  a  mere  nominal 
party,  the  suit  being  really  prosecuted  by  those  persons  from 
whom  the  plaintiff  is  alleged  to  to  have  received  his  demises, 
the  result  of  these  decisions  is  that  tenants  in  common  may 
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join  in  the  prosecution  of  an  action  of  ejectment,  but  in  so 
doing  must  follow  certain  forms  different  from  those  followed 
by  joint  tenants. 

When  any  controversy  has  arisen  about  the  joinder  or  non- 
joinder of  tenants  in  common  in  an  action  of  ejectment,  it  has 
been  not  in  regard  to  the  rights  of  such  tenants  to  join  in 
prosecuting  the  action,  but  as  to  matter  of  form  in  pleadings. 
Even  on  the  matter  of  form,  the  decisions  have  not  been  uni- 
form. 

Many  Courts  of  the  highest  authority  have  held  that  a  dec- 
laration on  the  joint  demise  of  tenants  in  common  was  good. 

For  a  forcible  and  common  sense  decision  of  this  kind  we 
would  refer  to  Caine's  (N.  Y.)  Reports,  page  169.  Whilst  it  is 
held  generally  that  fictitious  demises  of  tenants  in  common  to 
the  plaintiff  in  ejectment  must  be  several,  yet  it  is  held,  that 
if  tenants  in  common  make  a  real  joint  demise  to  a  tenant, 
that  tenant  may  maintain  ejectment  on  a  fictitious  demise  to  a 
nominal  plaintiff.  (See  Adams  on  Ejectment,  p.  210,  marginal 
paging.)  We  cannot  see  any  reason  why  this  distinction  is 
made. 

If  tenants  in  common  may  join  in  an  actual  demise  or  lease 
of  the  common  premises,  and  the  party  holding  imder  that 
demise  may  maintain  his  possession,  we  cannot  see  why  in  the 
case  of  a  fictitious  demise  the  plaintiff  in  ejectment  should  be 
held  to  have  no  right  of  possession. 

When  the  action  of  ejectment  was  first  introduced  into  prac- 
tice in  England,  the  demise  to  the  plaintiff  was  real  and  not 
fictitious. 

If,  then,  two  or  more  tenants  in  common  owning  and  having 
right  of  possession  to  a  tract  of  land,  had  all  gone  on  to  the 
land,  and  whilst  actually  thereon  had  joined  in  a  lease  to  one 
tenant,  put  him  in  actual  possession  of  the  whole,  and  he  had 
subsequently  been  expelled,  doubtless  he  could  have  main- 
tained the  action  of  ejectment.  Because  he  was  actually  in 
possession  of  the  whole  premises,  placed  there  by  the  parties 
who  had  a  right  to  place  him  there,  and  being  rightfully  in 
possession  of  the  whole  and  expelled  from  the  whole,  he  would 
be  entitled  to  recover  the  whole.  His  right  would  arise  from 
his  rightful  possession  and  not  from  the  particular  form  of  the 
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instrument  by  which  his  right  was  evidenced.  Then,  when  the 
lease,  entry  and  ouster  became  mere  fictions,  confessed  by  the 
defendant  to  avoid  trouble  and  delay,  we  can  see  no  reason 
why  the  Court  should  have  adopted  the  rule  that  demises  by 
tenants  in  common  should  be  several  and  not  joint. 

For  these  reasons,  we  are  much  inclined  to  believe  the  doc- 
trine laid  down  in  2  Caine  (to  which  we  have  before  referred), 
is  the  better  rule,  although  the  weight  of  authority  is  certainly 
the  other  way. 

But  whatever  rule  might  be  established  in  regard  to  the 
proper  form  of  demise  by  tenants  in  conmaon,  it  woxdd  not 
determine  the  question  before  us.  "We  have  in  our  practice 
no  action  of  ejectment. 

When  a  suit  is  to  be  brought  for  the  possession  of  land,  the 
claimant  makes  no  demise,  real  or  imaginary. 

This  suit  is  not  brought  in  the  name  of  a  real  or  imaginary 
tenant.  The  claimant  brings  suit  in  his  own  name,  asserting 
simply  his  UUe  to  the  land,  or  his  right  of  possession  as  against 
the  then  occupant.  It  may  be  possible  under  some  circum- 
stances for  a  plaintiff  to  recover,  although  the  proof  might 
show  that  he  had  no  right  to  the  land,  but  had  himself  been  a 
mere  naked  trespasser  thereon. 

As,  for  instance,  A  has  a  perfect  title  to  a  piece  of  land ;  B 
disseizes  A,  and  acquires  complete  possession,  and  leases  the 
land  to  C.  C,  the  tenant,  at  the  expiration  of  his  term, 
relhises  to  surrender  the  possession  to  his  landlord.  There  can 
be  no  doubt  B  may  recover  possession,  although  C  has  a  new 
lease  from  the  real  owner,  A.  Now,  under  the  common  law- 
system,  if  B  had  brought  his  action  of  ejectment,  he  could 
recover  in  the  case  stated.  Because  ejectment  simply  determines 
the  right  of  possession  as  between  plaintiff  and  defendant.  But 
if  he  had  brought  the  writ  of  right,  which  is  a  real  action  deter- 
mining the  title  to  the  land,  then  showing  the  title  in  A,  would 
have  defeated  the  action.  Tenants  in  common  have  unity  of 
possession ,  but  not  of  title.  Therefore,  they  must  join  in  actions 
for  injury  to  their  possession,  but  cannot  join  in  real  actions, 
when  the  question  of  title  alone  is  determined.  (See  2d  Vol. 
Blackstone's  Commentaries,  Chitty's  edition,  p.  174,  note  29.) 

Our  action  is  one  which  may  be  brought  merely  to  establidi 
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the  right  of  possession  as  s^ainst  defendant,  or  it  may  be  one 
in  which  the  ultimate  right  to  the  property  is  to  be  determined, 
therefore  all  the  old  common  law  niles  are  inapplicable. 

It  appears  to  us  we  are  left  without  authority  on  the  point, 
and  may  establish  that  rule  which  will  be  most  conducive  to 
justice  and  the  general  convenience  of  the  community. 

Here,  where  mining  claims  are  frequently  owned  by  hmi- 
dreds  of  tenants  in  common,  it  would  be  extremely  inconvenient 
to  hold  that  each  one  having  an  interest  in  the  claim  must  sue 
separately  whenever  the  possession  of  the  claim  is  wrested 
from  the  rightful  owners.  There  being,  in  our  opinion,  no 
respectable  authority  to  the  contrary,  we  shall  hold  that  under 
our  system  all  tenants  in  common  may  join  in  an  action  to 
recover  possession  of  the  common  property. 

The  next  point  made  by  appellants  is,  that  Alford  having 
deeded  to  Persons  all  his  interest  in  certain  portions  of  the 
premises  sued  for  pending  the  suit,  and  Persons  having  deeded 
his  interest  in  certain  other  portions  in  like  manner  to  Alford, 
neither  was  entitled  to  a  joint  judgment  for  the  whole.  That 
their  right  to  a  joint  judgment  had  ceased  before  the  trial,  if 
it  ever  existed. 

We  are  referred  to  the  256th  section  of  the  Practice  Act  in 
support  of  this  position. 

That  section  reads  as  follows : 

"  In  an  action  for  the  recovery  of  real  property,  where  the 
plaintiff  shows  a  right  to  recover  at  the  time  the  action  was 
commenced,  but  it  appears  that  his  right  has  terminated  during 
the  pendency  of  the  action,  the  verdict  and  judgment  shall  be 
according  to  the  fact,  and  the  plaintiff  may  recover  damages 
for  withholding  the  property." 

We  do  not  imderstand  that  section  as  the  counsel  for  appel- 
lants understand  it.  We  think  that  section  has  reference  to 
those  cases  where  the  title  of  plaintiff  only  consists  of  a  ten- 
antcy  of  a  temporary  estate,  and  tliat  estate  terminates  by  the 
lapse  of  time,  or  happening  of  some  contingency  upon  which 
it  was  dependent  during  the  litigation.  We  think  if  a  party 
having  a  title  to  real  estate  brings  suit  for  it  against  a  disseizor, 
and  pending  that  suit  he  sells  his  title  (as  he  may  rightfully  do 
under  our  statute),  the  suit  will  not  abate,  neither  will  the 
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recovery  be  restricted  to  damages,  but  he  will  get  a  judgment 
for  the  possession,  which  will  inure  to  the  benefit  of  his  vendee. 
If  the  plaintiffs  had  a  right  to  a  joint  judgment  when  the  suit 
was  brought,  no  subsequent  severance  will  deprive  them  of  the 
right  to  have  that  judgment.  It  is  not  the  policy  of  our  law 
to  prevent  alienations  of  real  estate  even  pending  litigation. 

The  next  point  in  appellants'  brief,  requiring  notice,  is  the 
objection  raised  to  the  sufficiency  of  the  survey.  It  is  objected 
that  the  survey  was  insufficient  to  confer  any  right  on  the 
plaintiffs,  because  the  surveyor  omitted  to  run  and  mark  the 
west  line. 

The  laws  of  Utah  Territory,  pages  174-6,  of  printed  laws, 
provides  for  the  appointment  of  County  Surveyors,  and  directs 
them  in  certain  cases  to  make  surveys,  etc.,  and  provides  that 
their  "  certificate  of  survey  shall  be  tiUe  of  possession  to  the 
person  or  persons  holding  the  same."  It  does  not  point  out 
how  the  siyveyors  shall  make  his  surveys.  Now,  if  the  three 
sides  of  a  quadrilateral  survey  are  run,  the  simple  running  of 
a  straight  line,  connecting  the  extremity  of  the  two  side  lines, 
completes  tlie  survey.  This  may  be  done  without  difficulty  by 
almost  any  one.  All  the  data  for  determining  the  exact  loca- 
tion of  the  land  in  the  survey  is  given.  We  are  not  prepared 
to  say  it  is  not  a  survey  because  one  line  is  left  open.  The 
beginning  and  the  end  of  that  line  are  given.  In  running  the 
line  aU  that  could  be  done  in  addition  would  be  to  mark  the 
line  between  the  corners.  If  a  quadrilateral  survey  was  so 
made  as  to  establish  the  four  comers  without  running  any  of 
its  external  lines,  it  might  be  a  good  survey. 

"We  think  this  objection  to  the  survey  is  not  well  taken. 

Another  objection  to  the  plaintiffs'  right  to  recover,  is  that 
they  did  not  enclose  the  land,  as  required  by  the  Utah  statutes, 
within  one  year  after  the  survey.  A  complete  answer  to  this 
is,  that  before  the  expiration  of  the  year  the  defendants  had 
entered.  The  plaintiffs  being  wrongfdlly  ousted  could  not 
fence. 

At  least  this  is  sufficient  excuse  for  not  fenciog.  For  these 
reasons  a  rehearing  is  denied. 

Lewis,  C.  J.,  having  b^u  of  counsel,  did  not  sit  in  this  case. 
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MATEO  OEEAMUNO,  Respondent,  v.  THE  UNCLE  SAM 
GOLD  AND  SILVER  MINING  CO.,  Appellant. 

To  enable  a  party  to  mamtain  a  right  to  a  mining  daim  after  the  right  ia  aoqnired, 
it  ia  neoeaaary  that  the  partj  continue  snbatantially  to  comply  with  the  mining 
mlea  and  coatoma  eatabliahed  and  in  force  in  the  diatriet  where  the  claim  ia 
ainated. 

Abandonment  ia  a  mixed  qneation  of  law  and  fkct.  If;  in  fi^t,  a  peraon  intend  to 
give  vp  hia  claim  and  qoit  paying  aaaeaamenta  in  pnranaace  of  that  intention, 
it  ia  an  abandonment  in  fact. 

A  party  who  insiatB  npon  forfeiture  or  abandonment,  and  relies  thereon  to  build  up 
a  ri|^t  in  himaelf  to  the  thing,  franchiae  or  eaaement^  forfeited  or  abandoned, 
ia,  upon  flrat  princtplea,  bound  to  eatabliah  the  laot  or  Dftota  upon  which  hia 
asaerted  claim  of  right  depends. 

Appeal  from  the  First  Judicial  District  of  the  State  of 
Nevada,  Storey  County,  Hon.  Richakd  Eismo  presiding. 

The  facts  in  this  case  are  substantially  the  same  as  those  in 
the  case  of  MaJlett  v.  The  Uricle  Scum,  Company^  decided  by 
this  Court  at  the  same  term,  with  the  exception  that  the 
record  of  judgment  by  the  Justice  of  the  Peace  was  not  intro- 
duced in  this  case. 

CriMenden  <&  Simderlo/nd,  J.  B.  Hwnnon^  and  Q;vbvrd  <& 
Ha/rdy^  for  Appellants. 

•  BaldAmn  ds  SiUyerj  for  Eespondent. 

No  brief  on  file. 

Opinion  by  Brosnan,  J.,  Lewis,  C.  J.,  concurring. 

This  is  an  action  brought  to  recover  twenty-five  feet  of 
mining  ground,  now  held  by  the  defendant.  The  plaintiff 
alleges  that  in  May,  A.  D.  1860,  he  was  the  owner,  and  in  the 
possession,  of  the  ground  in  controversy.  He  also  avers  an 
ouster,  and  an  unlawful  holding  by  the  defendant,  in  the  usual 
and  ordinary  form. 

The  answer  admits  the  ownership  and  possession  of  the 
plaintiff,  as  by  him  alleged,  and  sets  up  affirmatively  in  defence 
of  the  action : 

Fi/rst — That  the  plaintiff  abandoned  all  his  right  in  and  tq 
the  ground  before  the  commenoement  of  this  suit ;  and 
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Second — That  the  defendant  became  owner  of  the  ground 
claimed  in  March,  1861,  and  is  still  the  owner,  and  in  pos- 
session thereof. 

From  the  statement  on  file,  it  appears  that  aU  the  testimony 
taken  on  the  trial  is  contained  in  the  statement.  After  a  care- 
ful examination  of  this  evidence,  we  fail  to  discover  wherein 
it  is  competent  to  establish  either  proposition  of  the  defense. 

Looking  to  the  testimony  in  its  pertinence  and  relation  to 
the  pleadings,  and  the  verdict  based  thereon,  the  case  is  quite 
simple,  and  of  easy  solution.  However  a  long  series  of 
instructions  to  the  jury  have  been  requested  by  the  counsel  of 
both  parties,  many  of  which  seem  to  have  little  relevancy  to 
tlie  facts  disclosed  by  the  evidence,  but  which  are  calculated 
rather  to  mistify  than  clear  up  the  real  questions  involved. 
These  instructions  demand  a  brief  consideration  from  the 
Court. 

The  defendant's  counsel  takes  exceptions  to  certain  enumer- 
ated instructions,  given  at  the  request  of  plaintiflF.  Of  these 
instructions  the  fifth,  sixth  and  seventh  relate  to  the  force 
and  effect  of  some  judgment,  execution  and  proceedings  had 
under  them,  which  judgment  and  proceedings  were  inciden- 
tally mentioned  on  the  trial,  but  no  where  legally  proved  to 
exist,  or  to  have  taken  place.  Whilst  it  may  be  said  of  these 
particular  instructions  that  they  were  in  our  opinion,  irrele^ 
vant,  still  we  cannot  see  that  they  have  in  the  least  degree 
prejudiced  the  case  of  defendant. 

As  abstract  proportions  of  law,  they  seem  to  be  correct, 
and  could  not,  in  any  manner  that  we  can  discover,  mislead 
the  jury. 

The  eighth,  eleventh  and  thirteenth  instructions  on  the  part 
of  the  plaintiff,  with  which  also  the  defendant  finds  fault,  have 
been  properly  given.  They  relate  to  the  question  of  an  aban- 
donment at  common  law,  and  are  a  fair  exposition  of  the  law 
on  that  subject. 

We  see  no  error,  therefore,  in  giving  the  instructionB  set 
forth  in  behalf  of  the  plaintiff,  that  would  justify  us  in  send- 
ing the  case  back  for  a  new  trial. 

This  brings  us  to  an  examination  of  the  questions  arising 
upon  the  refusal  of  the  Court  to  give  certain  instractionfl 
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prayed  for  by  the  counsel  of  the  defendant,  and  the  modifica- 
tions of  others  by  the  Court. 

It  will  be  observed,  judging  from  the  instructions  asked  to 
be  given  on  the  part  of  the  defendant,  that  the  learned  counsel 
mcdnly  relied  upon  the  fact  of  the  abandonment,  for  nearly  all 
the  instructions  proposed  by  him  are  directed  to  that  question. 
They  vary  in  form,  but  are  substantially  burdened  throughout 
with  the  same  idea — an  abandonment,  if  not  in  the  conmion 
law  acceptation  of  the  term ;  then  such  abandonment  or  loss, 
or  relinquishment  of  right  as  results  from  neglect  to  comply 
with  the  mining  rules  and  customs  of  the  district. 

"We  think  the  question,  in  both  respects  was  presented  fairly 
to  the  jury,  and  that  the  rulings  of  the  Court  below  on  this 
point  were  as  favorable  to  the  defendant  as  counsel  could  rea- 
sonably expect. 

The  third  instruction  given  at  defendant's  request,  is  in  the 
words  following : 

^^  To  enable  a  party  to  maintain  a  right  to  a  mining  claim, 
after  the  right  is  acquired,  it  is  necessary  that  the  party  con- 
tinue substantially  to  comply  with  mining  rules  and  customs 
established  and  in  force  in  the  district  where  the  claim  is 
situated,  upon  which  such  right  is  made  to  depend." 

In  the  fourth  instruction,  the  Court,  at  the  request  of 
defendant's  coimsel,  advised  the  jury  as  follows : 

"  An  abandonment  is  a  mixed  question  of  law  and  fact.  If 
in  fact  the  plaintiff  intended  to  give  up  his  claim  and  quit 
paying  assessments,  in  J)ur8uance  of  that  intention,  it  was  an 
abandonment  in  fact." 

These  instructions  embrace  the  entire  question  involved, 
and  submit  the  whole  case  fairly  to  the  consideration  of  the 
jury.  Under  them  the  jury  were  at  liberty  to  find  a  failure  of 
of  the  plaintiff  to  comply  with  the  miniTig  rules  and  usages 
of  the  Gold  Hill  District,  or  that  he  had  absolutely  abandoned 
the  claim,  and  upon  the  finding  of  either  fact,  their  verdict 
would  have  been  for  the  defendant.  In  this  view  of  the  case 
the  defendant  has  no  reason  to  complain  of  the  modifications 
of,  or  the  refusal  of  the  Court  to  give  the  other  instructions 
subsequently  asked. 
The  sixth  instruction  asked  by  the  defendant  is  not  law, 
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and  was  properly  refused.  A  party  who  insists  upon  a  for- 
feiture or  abandonment,  and  relies  thereon  to  build  up  a  right 
in  himself  to  the  thing,  franchise  or  easement,  forfeited  or 
abandoned,  is,  upon  first  principles  bound  to  establish  the  fact, 
or  facts,  upon  which  his  asserted  claim  of  right  depends. 

It  is  not  necessary  to  notice  the  instructions  further  in 
detail.  There  is  some  obscurity  in  a  portion  of  the  instruc- 
tion given  by  the  Court  below,  in  place  of  the  seventh 
instruction  asked  by  the  defendant ;  but,  in  our  opinion,  this 
could  not  have  in  any  wise  affected  or  influenced  the  verdict. 
So  far  as  the  real  question  in  controversy  is  concerned,  it  was 
fairly  submitted  under  the  principles  of  law  relating  to  the 
loss  or  abandonment  of  a  mining  claim,  as  enunciated  by  this 
Court  at  the  present  term,  in  the  case  of  MdUett  against  the 
same  defendant,  and  also  in  the  case  of  St.  John  et  dl,  v. 
Kidd  et  al.^  recently  decided  by  the  Supreme  Court  of  Cali- 
fornia. 

The  judgment  of  the  Court  below  is  accordingly  affirmed. 

Mr.  Justice  Bkatty,  having  been  interested  as  counsel  in  a 
similar  case  against  the  Uncle  Sam  Company,  did  not  partici- 
8  SS  pate  in  the  hearing  of  this  case. 

10  49 
10  48r 

10  4»  

10  434 
17  406 
30*1077  

ao^ioroi  SAMUEL  DOAK,  Respondent,  v.  GEO.  W.  BRUBAKER, 

'  Appellant.    • 

Deliyeiy  of  poBsesaion  of  penonal  property  may  be  either  aetaal  or  oonstmetiTe ; 
an  aetaal  deliyery  is  oontemplated  by  the  statate,  unless  sneh  deUvevy  be 
impossible  or  extremely  inoonyement,  in  whieh  ease  a  smybolioal  deliyery  is 
sufficient. 

Where  the  property  is  in  the  possession  of  a  bailee  also,  aotnal  deliyery  is  not  neo- 
essaiy ;  the  only  deliyery  whieh  oonld  be  made  wonld  be  to  giye  an  order  for 
it^  or  deliyer  the  receipt,  or  obtain  the  recognition  of  the  bailee,  bnt  when  in 
the  possession  of  sa  agent  or  serrant  a  different  role  preyails. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, of  the  Territory  of  Nevada,  for  Douglas  County,  Hon. 
Geo.  Tubnek  presiding. 

This  action  was  brought  to  recover  the  possession  of  a  oer- 
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tain  number  of  cattle,  and  damages  for  their  detention.  It 
appeared  that  on  the  3d  day  of  July,  A.  D.  1862,  George  W. 
Chedic  and  D.  B.  Milne,  being  indebted  to  plaintiff  in  the  smn 
of  fifteen  hundred  dollars,  executed  in  his  favor  their  promis- 
sory note  of  that  date,  payable  in  three  months,  with  interest 
at  the  rate  of  three  per  cent,  per  month,  and  to  secure  the 
payment  of  the  note,  they  executed  and  delivered  a  chattel 
mortgage,  whereby  they  sold  and  conveyed  to  him  five  hundred 
head  of  cattle.  Afterwards,  on  the  14:th  day  of  August,  A.  D. 
1862,  the  defendant,  as  Sheriff  of  Douglas  County,  levied  upon 
the  cattle  by  virtue  of  various  executions  in  his  hands  against 
Chedic  and  Milne. 

The  cause  was  tried  without  a  jury,  and  upon  the  facts  found 
by  the  Court,  judgment  was  rendered  in  favor  of  defendant. 
The  Court  found  that  there  was  a  debt  due  to  plaintiff  from 
Chedic  and  Milne,  that  such  debt  was  honajide,  that  the  mort- 
gage was  taken  in  good  faith  for  the  purpose  of  securing  his 
debt,  and  not  in  consideration  of  the  failing  circumstances  of 
the  debtors. 

As  to  the  suflSciency  of  the  delivery  of  the  cattle  under  the 
chattel  mortgage  by  Chedic  and  Milne  to  the  plaintiff,  the 
Court  says : 

"  The  Court,  upon  the  issue  as  to  the  sufficiency  of  the  deliv- 
ery of  said  cattle,  hold  that  the  same  was  not  sufficient  under 
the  law.  There  were  some  four  hundred  head  of  the  same. 
The  mortgage  was  executed,  and  mortgagor  and  mortgagee 
went  out  firom  Carson  City  to  have  the  delivery  made.  Mr. 
Daniel  Dean  was  herdsman  for  Chedic.  Something  like  a 
hundred  head  of  cattle  were  in  sight,  part  of  two  other  droves 
were  also  about  there.  Chedic  says,  '  here  they  are,  you  see 
the  brands  and  marks,  some  of  them  are  here ;  I  deliver  them,' 
and  stated  the  number  in  all  at  four  hundred  and  fifty  head. 
Thereupon  Chedic  discharged  Dean,  and  Doak  employed 
Tiim  at  onoe,  and  he  continued  right  on  in  charge  of  the 
cattle,"  etc. 

The  cattle  were  running  at  large  at  the  time  of  the  execution 
of  the  mortgage,  and  continued  so  up  to  the  time  they  were 
levied  on  by  the  Sheriff. 
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Thomas  SwndefrUmA  and  TT.  8.  Wood,  for  Appellant,  made 
the  following  points : 

Ist.  The  facts  found  by  the  Court  constitute  a  sufficient 
delivery,  and  the  Court  erred  in  rendering  judgment  for  defend- 
ant. 

The  question  of  delivery  is  a  mixed  question  of  law  and  fact, 
but  as  to  what  will  constitute  a  delivery,  is  a  question  of  law 
alone.    (  V(mce  v.  BoyntoUj  8  Cal.  560.) 

What  constitutes  delivery  depends  upon  the  character  of  the 
article,  and  the  circumstances  of  each  case.  {Chaffin  v.  Dovh^ 
14  Cal.  384 ;  Mcmton  v.  Moore^  7  Term,  67 ;  Stovald^.  Hughs^ 
14 East.  308 ;  Montgomery  v.  Hunt,  5  Cal.  226 ;  BrmonY.  Steb- 
hma^  26  Vermont.)  Under  the  rule  laid  down  in  these  cases, 
we  contend  that  the  delivery  was  sufficient. 

Again,  the  Court  finds  that  Dean,  the  herdsman,  was 
employed  by  plaintiff,  and  continued  right  on  in  the  charge  of 
the  cattle.  This  fact  establishes  Doak's  possession,  and  that 
he  continued  in  possession.  The  possession  of  the  servant  is 
the  poasession  of  the  master.  {OoodAJom  v.  OaoTy  8  Cal.  617 ; 
Steams  v.  Irwm^  15  Cal.  503.) 

P.  H,  Clayton^  for  Kespondent. 

The  continued  change  of  possession  required  by  the  statute 
of  frauds  after  a  sale  of  goods  and  chattds  in  order  to  sustain 
the  sale,  must  be  actual  and  not  constructive.  {Fitzgerald  <& 
Brown  v.  QorTwrn,  4  Cal.  E.  289  and  290.) 

The  absence  of  any  fraudulent  intent  will  not  take  the  case 
out  of  the  statute  of  frauds ;  there  must  be  an  actual  and  con- 
tinued change  of  possession,  or  the  sale  is  void  as  to  creditors. 
{StefmaH  v.  Scanndl,  8  Cal.  E.  80.) 

Whether  a  sale  of  personal  property  is  void  as  to  the  credi- 
tors and  subsequent  purchasers,  must  be  determined  by  the 
sixty-fourth  section  of  the  statute  of  frauds.  (Laws  of  Nevada, 
20,  sec.  64 ;   Vcmce  v.  Boynton,  8  Cal.  554.) 

If  the  property  remains  in  the  charge  of  the  same  person 
at  the  same  place,  and  is  used  in  the  same  manner  after  as 
before  the  sale,  there  is  no  such  actual  and  continued  change 
of  possession  from  the  vendor  to  the  vendee  as  to  take  the  case 
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out  of  the'  operation  of  the  etatote.  {Jlwlburd  y.  BogardnMy 
10  Gal.  618.) 

The  poeeession  must  be  continuotifi  and  Bubitantial,  and  the 
die  £ulnre  to  make  it  bo^  is  condufiive  evidence  of  fraud.  {Ste- 
vens V.  Irmn,  16  Cal.  608 ;  Erigels  v.  MomhM^  19  Cal.  820.) 

Though  the  deKvoy  of  property  may  be  con&tmctiye  inatead 
of  actual,  when  it  is  bulky,  yet  it  must  be  shown  by  some 
nnequiYocal  act.    {MdUme  v.  Pto^,  22  CaL  103.) 


Opinion  by  Lewis,  C.  J.,  full  Bench  concifrring. 

But  one  question  is  raised  on  the  record  in  tiiis  case,  i.  4. : 
Do  the  fiacts  found  by  the  Court  show  a  delivwy  of  the  cattle 
sufficient  to  enable  the  plaintiff  to  hold  them  against  tiie  cred- 
itors of  the  mortgagor? 

Section  64  of  "  An  Act  concerning  cQUTeyaooes,"  Laws  of 
1861,  provides  that  "  every  sale  made  by  a  vendor  of  goods 
and  chattels,  in  his  possession,  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  imless  the  same  be.aecom- 
panied  by  an  immediate  delivery,  and  followed  by  an  actual 
and  continuous  change  of  possession  of  things  sold  or  assigned, 
shall  be  conclusive  evidence  of  fraud  as  against  the  creditors 
of  the  vendor,  or  the  creditors  of  the  person  making  such 
assignment,  or  subsequent  purchasers  in  good  faith." 

Section  66  of  the  same  Act,  providing  that  no  mortgage  of 
personal  property  shall  be  valid  against  any  other  person  than 
the  parties  thereto,  unless  possession  of  the  mortgaged  prop- 
erty be  delivered  to  the  mortgagee  is  in  fact  embraced  in  section 
sixty-four,  for  a  mortgage  of  personal  property  is  legally  an 
assignment  thereof.  There  can  be  no  difference  in  the  character 
of  the  delivery  required  then,  whether  the  property  be  sold  abso- 
lutely, or  assigned  by  mortgage. 

And,  indeed,  the  evident  purpose  of  both  sections  is  the  same ; 
the  prevention  of  the  frauds  which  would  necessarily  result 
from  the  practice  of  permitting  the  right  of  property  to  be  in 
one  person,  and  the  possession  and  all  the  indicia  of  the  right 
of  property  being  in  another. 

Delivery  of  possession  of  personal  property,  may  be  either 
actoal  or  constructive,  and  it  seems  lliat  an  actual  delivery  is 
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contemplated  by  the  statute,  unless,  indeed,  such  delivery  were 
impossible  or  extremely  inconvenient,  in  which  case  a  symboli- 
cal delivery  would  doubtless  be  sufficient.  If  property  mort- 
gaged could  be  transferred  to  the  mortgagee  by  a  mere  con- 
structive or  symbolical  deliveiy,  where  actual  delivery  can 
be  readily  made,  practically  these  sections  of  the  statute 
would  be  entirely  nugatory,  and  their  object  totally  defeated. 
There  being  no  means  by  which  the  public  can  ascer- 
tain whether  personal  property  is  mortgaged  or  not,  except 
by  the  change  of  possession,  and  the  person  in  possession, 
and  exercising  ownership  over  it,  being  presumed  to  be 
the  owner,  if  after  being  mortgaged  it  were  allowed  to 
remain  in  the  possession  of  the  mortgagor,  mortgage  after 
mortgage  might  readily  be  placed  upon*  it;  this  being 
the  very  evil  sought  to  be  remedied  by  the  statute,  we  think 
such  a  construction  should  be  put  upon  it  as  will  most  effec-. 
tually  carry  out  its  object.  To  accomplish  this  purpose,  and  to 
secure  probity  and  fair  dealing  in  transactions  of  this  kind, 
the  opportunities  of  fraud  must  be  removed.  There  must  not 
only  be  a  transfer  of  the  right  of  property,  but  the  possession 
must  accompany  it.  The  authorities  are  certainly  conflicting 
upon  the  question  of  what  will  constitute  a  delivery  of  posses- 
sion, but  we  can  find  no  case  which  goes  to  the  length  of  hold- 
ing that  mere  words  are  sufficient  where  a  tradition  of  the 
property  is  possible. 

In  the  case  at  bar  no  act  was  done  which  would  indicate  the 
intention  of  the  parties,  or  to  give  notice  to  the  world  that  a 
transfer  of  possession  had  taken  place.  The  cattle  were  left 
where  they  were  before  the  execution  of  the  mortgage,  and 
irnder  the  control  and  charge  of  the  same  herdsman.  Had 
there  been  a  change  in  the  herdsman,  that  would  have  been  an 
act  evidencing  the  change  of  property,  and  would  probably 
have  been  sufficient  to  have  effected  a  delivery.  But  here,  to 
all  outw^d  appearances,  there  was  no  change  of  property,  or 
of  the  possession,  when  a  delivery  could  easily  have  been  made, 
and  thus  the  mortgagor  might  have  obtained  credit  upon  the 
cattle,  or  sold  them  to  another,  after  he  had  in  fact  parted  with 
all  his  right  by  mortgage  to  the  plaintiff. 

It  is  well  settled  that  a  symbolical  delivery  merely  is  suffi- 
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cient  of  ponderous  articles  of  which  it  would  be  a  matter  of 
great  difficulty  to  make  an  actual  delivery,  as  the  case  put  by 
Chancellor  Kent  of  a  column  of  granite,  which  by  its  weight 
and  magnitude  was  not  susceptible  of  any  other  delivery  than 
that  of  the  consent  of  the  parties  on  the  spot.  But  many  of 
the  Courts  have  gone  farther,  and  held  that  a  symbolic  or  con- 
structive delivery  is  sufficient  where  actual  delivery  is  merely 
inconvenient.  But  such  a  rule,  if  adopted  here,  would  destroy 
the  entire  efficacy  of  the  statute,  for  parties  would  always  find 
it  convenient  to  prove  the  inconvenience  of  a  delivery  whenever 
the  question  was  raised. 

Where  the  property  is  in  the  possession  of  a  bailee,  also,  an 
actual  delivery  is  unnecessary,  because  the  vendor  himself  not 
having  the  possession,  the  only  delivery  which  could  be  made 
would  be  to  give  an  order  for  it,  or  deliver  the  receipt  and 
obtain  the  recognition  of  the  transaction  by  the  bailee. 

Thus  it  is  said  the  "  taking  a  bill  of  parcels  and  an  order 
from  the  vendor  to  a  storekeeper  for  the  goods,  and  giving  and 
marking  them  with  the  initials  of  one's  name,"  is  a  delivery. 
So,  alsoj,^  with  the  taking  a  bill  of  parcels,  and  the  order  on  the 
warehouseman  and  paying  the  price. 

And  the  mere  communication  of  the  vendor's  order  on  a 
wharfinger  or  warehouseman,  for  delivery,  and  assented  to  by 
him,  passes  the  property  to  the  vendee.  In  the  case  of  Taoh 
worth  V.  Moore^  9  Pick.  347,  the  vendor  of  a  horse  in  the  pos- 
session of  a  bailee,  sold  it,  and  ordered  the  bailee  to  deliver 
him  to  the  vendee,  and  upon  the  request  of  the  vendee,  he  con- 
tinued to  take  charge  of  the  horse  as  before  the  sale,  and  it  was 
held  to  be  a  good  delivery,  even  against  the  creditors  of  the 
vendor.  But  in  all  these  cases  the  property  was  not  in  the  pos- 
session of  the  vendor  at  the  time  of  sale,  for  the  possession  of 
a  bailee  who  has  a  special  property  in  the  thing  bailed,  cannot 
strictly  be  considered  the  possession  of  the  bailor,  and  there- 
fore the  only  delivery  which  could  be  made,  as  before  suggested, 
was  by  an  order  on  the  bailee. 

I  But  in  the  case  at  bar,  the  cattle  were  in  the  possession  and 
tmder  the  control  of  the  mortgagor,  for  the  herdsman  was 
merely  his  servant  or  agent,  having  no  property  in  the  cattle, 
and  whose  possession  was  only  for  his  master,  the  mortgagor. 
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If  Dean  were  a  bailee,  and  not  a  mere  servant,  the  delivery 
here  would  nndoubtedly  be  sufficient  nnder  the  authorities 
referred  to,  and  also  under  the  statute  which  only  requires  a 
delivery  when  the  property  is  im,  the  possession  of  the  vendor 
or  under  his  control. 

We  can  find  no  authority  which  would  sustain  a  delivery  of 
tMB  kind  where  the  property  is  in  the  charge  of  a  servant,  and 
is  susceptible  of  actual  delivery ;  but  on  the  other  hand,  the 
case  of  Hv/rlkv/rd  v.  Boga/rdus^  10  Gal.  619,  is  directly  in  point 
against  the  appellant  here.  ■ 

The  judgment  below  must  be  affirmed. 


STATE  OF  iJEVADA,  Eespondent,  v.  JAMES  W.  KELLY, 

Appellant. 

When  ihero  is  anj  probabilitj-  that  a  juror  is  disqnalifiedy  and  the  Court  is  unaUe 
to  determine  it  by  reason  of  its  iaabilU^  to  estabHsh  the  fact  constLtnting  saoh 
disqnaliflcation,  it  is  not  required  to  haiard  the  regularity  of  its  proceedings  by 
permitting  snch  person  to  sit  as  a  Juror,  but  may  excuse  him  at  any  time  before 
he  is  charged  with  the  case. 

Appeal  jfrom  the  First  Judicial  District  of  the  Territory  of 
Nevada,  Storey  County,  Hon.  J.  W.  Nobth  presiding. 

The  defendant  was  indicted  for  murder  by  the  Grand  Jury 
of  Storey  Conty,  and  upon  the  trial  it  appeared  that  one  Bet- 
tinger,  having  entered  the  saloon  of  defendant  for  the  purpose 
of  collecting  a  bill  of  him,  a  dispute  arose  between  them,  and 
defendant  reached  under  the  bar  and  took  out  a  pistol  and 
struck  Bettinger  on  the  head  with  it.  Bettinger,  in  the  scuffle 
with  the  defendant,  got  behind  the  bar ;  the  defendant  then 
aimed  the  pistol  at  him,  and  said  if  he  did  not  come  out  from 
behind  the  bar  he  would  kill  him.  Bettinger,  avoiding  the 
pistol,  caught  the  defendant,  and  in  the  struggle  which  ensued 
the  pistol  was  discharged  and  the  bullet  lodged  in  the  body  of 
the  deceased,  inflicting  a  wound  from  which  he  died.  The 
jury  found  the  defendant  guilty  of  manslaughter. 

The  Court  instructed  the  juiy  as  follows : 
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"  Involuntary  manslaughter  shall  consist  in  the  killing  of  a 
human  being  without  any  intent  so  to  do ;  in  the  commission 
of  an  unlawful  act,  or  a  lawful  act  which  probably  might  pro- 
duce such  a  consequence  in  an  unlawiul  manner ;  provided^ 
that  where  such  involuntary  killing  shall  happen  in  the  com- 
mission of  an  unlawful  act,  which  in  its  consequences  naturally 
tends  to  destroy  the  life  of  a  himian  being,  or  is  committed  in 
the  prosecution  of  a  felonious  intent,  the  offense  shall  be 
deemed  and  adjudged  to  be  murder. 

"If  the  jury  find  from  the  evidence  that  James  Kelly,  on  or 
about  the  time  alleged  in  the  indictment,  received  a  mortal 
wound  of  which  he  died,  in  Storey  County,  within  a  few  days 
thereafter,  caused  by  a  shot  from  a  pistol  in  the  hands  of 
defendant,  and  that  said  pistol  was  discharged  accidentally ;  yet 
if  they  find  that  defendant  was  exhibiting  said  pistol  in  a  rude, 
angry  and  threatening  mannelr,  and  not  in  necessary  self- 
defense,  and  that  such  act  in  its  consequences  naturally  tended 
to  destroy  the  life  of  a  human  being,  then  they  may  find 
defendant  guilty  of  murder. 

"  If  the  jury  find  from  the  evidence  that  James  Kelly,  on 
or  about  the  time  alleged  in  the  indictment,  received  a  mortal 
wound  of  which  he  died,  in  Storey  County,  within  a  few  days 
thereafter,  caused  by  a  shot  from  a  pistol  in  the  hands  of 
defendant,  and  that  said  pistol  was  discharged  accidentally, 
yet  if  they  find  that  defendant  was  exhibiting  said  pistol  in  a 
rude,  angry  and  threatening  manner,  and  not  in  necessary 
self-defense,  then  they  may  find  the  def<Hidant  guilty  of  man- 
slaughter." 

Upon  the  impanelling  of  the  jury,  John  GUlig,  a  juror  on 
the  r^ular  panel  was  called,  and  upon  being  asked  if  he  waa 
one  of  the  Grand  Jury  who  found  the  indictment  against 
defendant,  replied  that  he  did  not  know.  The  Court  there- 
upon ordered  the  Clerk  to  examine  the  record  of  the  Court  to 
ascertain  the  fact.  After  a  search  of  about  five  minutes,  and 
not  being  able  to  ascertain  whether  he  was  one  of  the  Orand 
Jury,  the  Court  excused  the  juror,  the  defendant's  counsel 
excepting. 


Taylor  i&  OcMnpbeUj  Attorneys  for  Defendant, 
15 


Digitized  by 


Google 


S26       StJPRl!ME  COtRT  Of  NEVADA,  186S. 

State  of  Neradft  «.  KeU7. 

The  Court  erred  in  excusing  the  juror,  John  Gillig.  Our 
Criminal  Code  provides  that  trial  juries  for  criminal  actions 
shall  be  formed  in  the  same  manner  as  trial  juries  for  civil 
actions.     (Laws  of  Nevada,  1861,  p.  468,  sec.  314.) 

In  civil  cases  the  statute  provides  that  the  Clerk  shall  draw 
from  the  box  twelve  names,  and  the  persons  whose  names  are 
drawn  shall  constitute  the  jury.     (Laws  of  1861,  340,  sec.  159.) 

We  contend  the  Court  is  bound  to  follow  the  directions 
of  the  statute,  and  that  therefore  the  defendant  had  a  right  to 
be  tried  by  the  panel,  no  ground  of  challenge  or  disqualifica- 
tion being  shown.  (Haines  v.  State^  8  Humph.,  Tenn.  597; 
Bates  V.  State,  19  Texas,  122 ;  Bates  v.  The  State,  24  Mass. 
445 ;  and  see  OommomjoeaUh  v.  Stowell,  9  Met.  576 ;  Orady  v. 
Early,  18  Cal.  110.) 

The  Court  misdirected  the  jury  in  matters  of  law  in  instruc- 
tions given  at  request  of  Prosecuting  Attorney. 

All  instructions  must  be  given  with  reference  to  and  in 
accordance  with  the  facts  proven  in  the  case.  {People  v.  Hur- 
ley, 8  Cal.  390 ;  People  v.  HonsheU,  10  Cal.  87 ;  People  v. 
Arnold,  15  Cal.  482;  People  v.  Sanchez,  24  Cal.  28.) 

Digkton  Corson,  District  Attorney,  for  The  People. 

No  brief  on  file. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

All  presumptions  being  in  favor  of  the  regularity  of  the 
proceedings  of  the  Court  below,  we  cannot  say  that  it  erred  in 
excusing  the  juror  John  Gillig.  He  did  not  himself  recollect 
whether  he  was  on  the  Grand  Jury  who  found  the  indictment 
against  the  defendant  or  not,  and  it  appears  that  the  record 
by  which  that  fact  might  be  ascertained  could  not  be  found. 
Had  Mr.  Gillig  been  one  of  the  Grand  Jurors  who  found  the 
indictment,  it  would  have  been  error  to  have  allowed  him  to. 
act  upon  the  trial  jury  in  this  case,  and  if  that  fact  was  shown 
after  verdict,  it  would  have  necessitated  a  new  trial.  When 
there  is  any  probability  that  a  juror  is  disqualified,  and  the 
Court  is  unable  to  determine  it,  by  reason  of  its  inability  to 
establish  the  fact  constituting  such  disqualification,  as  in  this 
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case,  it  is  not  required  to  hazard  the  regiilarity  of  its  proceed- 
ings by  permitting  such  person  to  sit  as  a  juror,  but  mar 
excuse  him.  It  is  claimed,  however,  that  sufficient  search  was 
not  made  for  the  record ;  but  that  is  a  fact  which  cannot  be 
determined  here,  for  the  reason  that  the  Judge  below  may 
have  as  clearly  satisfied  himself  by  a  search  of  five  minutes 
duration  as  he  might  in  five  days,  that  the  record  could  not 
be  found,  and  as  that  was  a  matter  resting  entirely  in  his  dis- 
cretion, and  as  there  is  no  evidence  to  the  contrary,  we  must 
presume  that  everything  that  the  exigency  of  the  case  required 
was  done. 

Indeed,  it  seems  that  in  cases  of  this  kind,  the  right  of  the 
Court  to  discharge  a  juror  at  any  time  before  he  is  sworn  and 
charged  with  the  cause,  is  fully  sustained  by  the  authorities. 
(2  Graham  &  Waterman  on  New  Trials,  192 ;  Stewart  v.  The 
State,  1  McCook's  Ohio  R.,  66;  United  States  v.  ComeU,  2 
Mason,  91 ;  Haines  v.  The  State,  6  Humph.  R.  597.) 

In  the  case  of  Ths  States  v.  ComeU,  Judge  Storey  uses  the 
following  language: 

"  Even  if  a  juror  had  been  set  aside  by  the  Court  for  an 
insufficient  cause,  I  do  not  know  that  it  is  a  matter  of  error  if 
tlie  trial  had  been  by  a  jury,  duly  sworn  and  impanelled,  and 
above  all  exception.  Neither  the  prisoner  nor  the  Govern- 
ment in  such  a  case  have  suffered  any  injury," 

The  second  assignment  of  error  is,  the  giving  of  instructions 
four,  «ix  and  seven,  asked  by  the  prosecution. 

Instruction  four  is  a  literal  copy  of  section  21  of  the  Act 
concerning  crimes  and  punishments,  laws  of  1861,  and  cer- 
tainly was  not  impertinent  to  the  facts  as  they  appear  upon 
the  record.  Instructions  six  and  seven  also  seem  equally  free 
from  exception,  and  correctly  placed  the  law  of  the  case 
before  the  jury. 

All  the  language  used  by  the  Judge  below,  in  his  charge  to 
the  jury,  to  which  defendant  takes  exception,  was  employed 
only  in  a  hypothetical  case,  used  in  explanation  of  the  crime 
with  which  the  defendant  was  charged,  and  could  in  no  wise 
prejudice  him  in  the  minds  of  the  jnry.  The  sentence  "  A 
ruffian  out  of  mere  wantonness,  firing  into  a  crowd  upon  a 
sudden  motion,  is  as  guilty  as  if  he  had  lain  in  wait  for  his 
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victim,"  had  no  reference  to  the  defendant.  The  language 
was  only  used  in  defining  the  crime  with  which  he  was 
charged,  and  was  necessary  to  enable  the  jury  to  determine 
whether  the  facts  in  this  case  constituted  such  crime. 

There  is  a  material  distinction  between  the  case  of  The  Peo- 
pie  V.  Williams  17  Cal.  147,  and  the  one  at  bar.  In  tha  tease 
language  was  used  by  the  Judge  at  nisi  prms^  which  might 
have  been  taken  as  an  indication  of  his  conviction  of  the  pris- 
oner's guilt.  The  deceased  was  spoken  of  as  the  "  victim  "  of 
the  defendcmt  The  judgment,  however,  was  not  reversed 
upon  that  point.  But  no  such  expressions  are  used  in  this 
case  with  reference  to  the  defendant,  and  there  seems  to  be 
nothing  to  indicate  the  opinion  of  the  Court  below  as  to  his 
guilt  or  innocence. 

Judgment  affirmed. 


-Y-^i        WM.  ALFOED  et  al..  Respondents,  -y.  FRANK  BRADEEN 

.5-115I  ET  AL.,  Al»PELLANT8. 

Where  one  tenant  io  common  sells  the  right  to  a  stranger  to  cnt  timber  off  of  the 
common  property,  another  tenant  in  common  of  the  same  property  cannot 
maintain  repterin  for  the  timber  after  it  has  been  cut. 

Appeal  from  the  Fourth  Judicial  District  of  the  State  of 
Ifevada,  Waahoe  County,  Hon.  C.  0.  GloonwiN  presiding. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court. 
Oeo.  A.  N<ywrse^  Attorney  General,  for  Appellants. 
Clayton  <k  Cla/rke^  counsel  for  Respondents. 

Points  and  authorities  for  Appellants : 

The  plaintiffs  claim  the  timber  only  by  reason  of  their  owner- 
ship of  the  land.  Waiving  the  point  as  to  whethear  proof  of 
ownership  of  the  land  entitles  plaintiffs  to  recover  timber  in 
replevin,  they  cannot  maintain  this  action  for  several  reasons. 

First — ^It  does  not  appear  that  the  timber  was  cut  after 
plaintiffs  became  owners  of  the  land. 
.  Secondr—Thi^  timber  was  cut  under  a  valid  contract  with 
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the  former  owner,  of  which  plaintiffs  had  notice  when  they 
purchased. 

ThirA — One  Barnes,  who  is  not  a  plaintiff,  owns  one-fonrth 
interest  as  a  tenant  in  common  in  this  land.  Defendants  cut 
the  timber  under  a  contract  with  Barnes. 

This  was  a  valid  license,  which  will  protect  defendants. 
(9  Cow.  230 ;  Hyde  v.  Stow,  7  Pick.  138 ;  MiUer  v.  Millefr,  9 
Shepley,  287;  Bradley  v.  BoynUm,  8  Wend.  505.) 

Fourth — ^Plaintiffs,  if  they  have  any  right  to  the  timber, 
are  not  the  sole  owners.  They  cannot  maintain  this  action 
without  joining  Barnes  with  them  as  plaintiff. 

Respondents  did  not  file  a  written  brief. 

Opinion  by  Beatty,  J.,  Bbosnan,  J.,  concurring. 

This  case  was  originally  tried  in  the  Probate  Court  of 
Washoe  County ;  appealed  from  that  Court  to  the  District 
Court,  where  the  judgment  of  the  Probate  Court  was  aflSrmed, 
and  an  appeal  is  now  taken  from  the  District  Court  to  this 
Court. 

The  facts,  as  we  gather  them  from  a  not  very  full  or  clear 
statement  on  appeal  from  the  Probate  Court,  are  as  follows : 

In  January,  1864,  James  W.  Ahart  and  John  Barnes  were 
the  owners  of  a  timbered  ranch,  Ahart  owning  three-fourths 
interest  and  Barnes  one-fourth  interest  therein.  Ahart  mort- 
gaged his  interest  to  the  defendants,  and  at  the  same  time 
executed  to  them  a  deed,  absolute  on  its  face,  to  take  effect, 
says  Ahart  in  his  testimony,  on  the  23d  of  May,  if  the  money 
secured  by  mortgage  was  not  repaid  by  that  day.  At  the 
same  time  this  deed  and  mortgage  were  executed,  Ahart  put 
defendants  in  possession  of  the  land  as  a  further  security  for 
the  money  loaned,  and  with  a  written  agreement  as  to  cutting 
timber  off  the  land  on  certain  terms  mentioned  in  the  contract, 
Ahart  being  paid  in  advance  for  the  timber  to  be  cut.  In 
March,  1864,  a  short  time  after  the  contract  between  Ahart 
and  the  defendants,  Barnes,  the  owner  of  the  other  one-fourth 
interest,  also  entered  into  a  contract  with  defendants,  allowing 
them  to  cut  timber  on  any  part  of  the  ranch,  paying  him, 
Barnes,  one  dollar  and  seventy-fiv^  cwts  per  thousand.    The 
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contract  between  Ahart  and  defendants  is  referred  to  in  the 
statement  on  appeal  from  the  Probate  Court,  but  is  not  con- 
tained in  the  transcript  filed  in  tliis  Court.  The  coi^tract  of 
Barnes  with  defendants,  we  suppose,  was  verbal,  and  its  char- 
acter is  not  very  fully  stated  by  Barnes.  Wliether  this  one 
dollar  and  seventy-five  cents  was  to  be  in  full  for  each  one 
thousand  feet  of  timber,  or  for  Barnes'  one-fourth  interest 
therein,  does  not  appear. 

About  the  3d  of  May,  1864,  plaintiffs  bought  the  interest  of 
Ahart  in  this  ranch,  subject  to  the  mortgage,  and  Ahart  testi- 
fied subject  to  his  contract  for  the  cutting  of  timber,  etc. 
Some  difliculty  would  seem  to  have  arisen  between  plaintiffs 
and  defendants  about  the  redemption  of  the  mortgage  and  the 
surrender  of  the  mortgaged  premises  by  the  defendants,  who 
were  tlie  original  mortgagees.  From  the  imperfect  statement 
of  the  case  we  have  before  us,  we  are  at  a  loss  to  understand 
the  nature  of  the  difliculty.  The  misunderstanding  between 
the  parties  culminated  in  plaintiffs  bringing  an  action  in  the 
nature  of  replevin  for  timber  cut  by  defendants  on  the  ranch. 
The  plaintiffs  recovered  judgment  in  the  Probate  Court,  and 
that  judgment  was  affirmed  in  the  District  Court.  Various 
questions  arose  in  the  course  of  the  trial  which  we  do  not  deem 
it  necessary  to  pass  on.  Nor  are  the  facts  so  shown  in  the 
record  as  to  enable  us  to  pass  on  all  the  points  raised.  Whether 
the  right  of  the  defendants  to  cut  timber  under  the  contract 
with  Ahart  had  ceased  or  not  before  the  timber  in  controversy 
was  cut,  we  are  utterly  unable  to  determine,  from  the  want  of 
a  clear  statement  of  facts. 

But  one  fact  is  admitted  by  all  parties — that  defendants  had 
the  privilege  granted  to  them  by  one  of  the  owners  and  tenants 
in  common  of  the  ranch — to  wit :  Barnes — ^to  cut  this  very 
timber. 

There  can  be  no  doubt  Barnes,  as  a  tenant  in  common,  might 
cut  timber  himself  on  the  ranch,  or  he  might  authorize  another 
to  do  what  he  himself  could  do.  (See  the  case  of  Backer  v. 
Wheeler  <&  Martm,  8  Wendell  N.  T.  Eeports,  page  505.) 
Whatever  the  rights  or  remedies  of  the  other  tenants  for  recov- 
ering their  share  of  the  value  of  the  timber  cut  and  sold,  they 
could  not  take  the  timber  from  on^  to  whom  Barnes  had  sold  it- 
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The  instructionB  given  by  the  Court  at  the  instance  of 
plaintiffs  were  excepted  to,  but  are  not  contained  in  the  state- 
ment on  appeal. 

We  cannot  tell  what  they  were,  and  of  course  cannot  say 
they  were  erroneous.  One  of  the  grounds  for  a  n^w  trial 
attached  to  statement  on  appeal  is  that  the  verdict  is  against 
law  and  evidence,  and  on  that  ground  the  judgment  is 
reversed.  The  District  Court  will  set  aside  the  judgment  in 
the  Probate  Court,  and  order  a  new  trial  in  the  District  Court, 
unless  the  plaintiffs  should  elect  to  dismiss  their  action. 

Chief  Justice  Lewis,  having  been  of  counsel  in  this  case,  did 
not  participate  in  the  hearing. 


CHARLES    LAMBERT,    Respondent,    v.    B.    MOORE, 

Appellant. 

Where  an  appeal  is  taken  from  a  Territorial  Probate  Court  to  the  District  Court, 

and  the  appeal  nerer  determined  in  the  District  Courts  this  Conrt  has  no  juris- 

dietiony  nor  can  snch  Jurisdiction  be  giren  by  consent. 
This  Court  has  appellate  Jurisdiction  in  aU  cases  decided  in  District  Courts,  but 

there  is  no  power  in  this  Court  to  hear  appeals  from  the  judgments  of  a  Probate 

Court. 
There  being  no  appeal  pending,  the  cause  is  stricken  from  the  calendar. 

Appeal  from  a  case  pending  in  the  District  Court  of  the 
Fourth  Judicial  District  of  the  State  of  Nevada,  Washoe 
^County,  the  Hon.  C.  C.  Goodwin  presiding. 

The  facts  appear  in  the  opinion  of  the  Court. 

Clayton  <&  Clarke^  Counsel  for  Appellant. 

Geo.  A.JVbttrse^AttomejGteneral,  Counsel  for  Respondent. 

.     Briefs  were  filed  upon  the  merits  of  this  cause  hy  counsel  for 
appellant  and  respondent.     But  as  nothing  was  decided  on 
these  points  by  this  Court,  it  is  not  deemed  advisable  to  intro- 
duce those  briefs  in  this  report. 
Respondent  xat^le  the  point  that  the  stipulation  (which  is 
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quoted  in  the  opinion  of  the  Court  in  this  case),  did  not  make 
an  appeal.  That  there  was  no  judgment  in  the  District  Court 
to  be  appealed  from.  That  the  stipulation  neither  did  nor 
could  give  jurisdiction  to  this  Court,  and  upon  these  grounds 
moved  Ibr  a  dismissal  of  the  appeal. 

The  Court  ordered  the  cause  to  be  stricken  from  the  calen- 
dar, without  going  farther  into  the  merits  of  the  controversy. 

Opinion  by  Beatty,  J.,  Brobnan,  J.,  concurring. 

This  was  an  action  brought  in  the  Probate  Court  of  Washoe 
County,  to  recover  possession  of  real  estate.  The  case  was 
tried  in  the  Probate  Court,  and  a  judgment  rendered  in  fevor 
of  plaintiff. 

An  appeal  was  taken  from  the  Probate  Court  of  the  county 
to  the  District  Court  of  the  Fourth  Judicial  District.  Whilst 
that  appeal  was  pending  in  the  Fourth  District  Court,  the  coun- 
sel for  appellant  and  respondent  entered  into  a  stipulation  to 
the  following  effect :  "  The  above  entitled  cause,  coming  on  to 
be  heard  in  the  District  Court  of  the  Fourth  District,  on  appeal 
from  the  Probate  Court,  Washoe  County,  it  is  hereby  stipu- 
lated by  counsel  for  the  respective  parties,  in  open  Court,  that 
without  arguing  or  submitting  said  cause  in  the  District  Court, 
the  same  be  submitted  to  the  Supreme  Court  in  the  same  posi- 
tion it  now  occupies  in  the  District  Court." 

There  is  no  appeal  direct  from  the  judgment  of  a  Probate 
Court  in  such  cases  to  this  Court,  but  xmder  the  territorial  law 
there  was  an  appeal  to  the  District  Court.  Had  the  District 
Court  first  decided  this  case,  then  either  party  aggrieved  might 
have  appealed  from  the  decision  of  that  Court  to  this  Court. 
But  the  case  appears  to  be  still  pending  in  the  District  Court. 

The  stipulation  is  in  effect  to  take  a  cause  which  is  on  trial 
in  the  District  Court  and  remove  it  to  this  Court  for  trial. 
This  cannot  be  done.  This"  Court,  except  in  a  few  special 
cases,  has  only  an  appellate  jurisdiction,  and  that  appellate 
jurisdiction  from  certain  Courts. 

In  the  case  under  consideration  the  jurisdiction  of  this  Court 
can  only  attach  when  it  has  been  decided  in  the  District  Court. 
Until  Buch  decision,  this  Conrt  cw  no  more  assume  jurisdiction 
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than  it  conld  of  an  original  action  oonunenoed  but  not  deter- 
mined in  a  District  Conrt. 

Afl  yet,  there  being  no  judgment  in  the  District  Court,  there 
is  not,  and  cannot  be  any  appeal  to  this  Court.  The  Clerk 
will  strike  this  cause  from  the  calendar  of  the  Court. 

Chief  Justice  Lewis,  having  been  of  counsel  in  the  Court 
below,  did  not  participate  in  the  hearing  of  this  case. 


MARY  MAPLES,  Respondent,  v.  SOL.  GELLER,  Admin- 
istrator, AND  RICHARD  RAFFER,  Appellants. 

After  an  answer  is  fied  J vdgment  oaimot  be  entered  by  de&nlt,  althongfa  the  enawer 

may  not  be  serred. 
Service  of  answer  is  for  eonTenience  of  plalntiirs  coonsel  and  may  be  enforced  by 

the  Courts  bat  ia  not  necesaary  to  giye  Juiadiction  of  the  defendant 
A  Joint  action  at  law  cannot  be  maintained  againat  anrriTor  and  adminiatrater  of 

deeeaaed  maker  of  a  promiaaory  note. 
The  rule  in  equity  haa  been  that  the  estate  of  a  deoeaaed  Joint  obligor  conld  only  be 

reached  when  anryiTor  was  bankmpt  or  insolrent 
Of  late  Conrta  of  eqnity  haye  held  that  partnership  debta  might  be  enforced  against 

the  estate  of  deceased  partners  as  seyeral  debts.    Qnery :  Is  this  good  law  f 
Any  foim  of  complaint  nnder  onr  aystem  may  be  treated  aa  a  bill  in  eqnity.    Bnt 

this  ia  not  a  bill  seeking  relief  agaiaat  defendant  on  the  gronnd  thai  his  inteatale 

was  severally  bound  for  the  debt. 
When  an  erroneons  Judgment  is  entered  and  there  is  a  motion  made  in  the  Court 

below  to  bare  that  Judgment  aet  aside,  the  appeal  Uea  direct  from  the  Jndgment  . 

and  not  from  the  order  reftiaing  to  set  it  aside. 

Appeal  from  the  Fourth  District  Court  of  the  State  of 
Nevada,  Washoe  County,  Hon.  0.  C.  Goodwin  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

J.  G.  Foster^  Counsel  for  Appellants. 

Geo.  A.  Nov/rae^  Attorney  General,  for  Respondent. 

That  portion  of  briefs  in  relation  to  statute  of  limitations 
is  omitted,  as  that  part  of  the  case  was  never  examined  or 
passed  on  by  the  Court. 

The  other  points  made  by  Appellants  were : 
Fi/rst — ^No  default  was  ever  Wtered  against  defendants  as 
required  by  Practice  Act. 
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Second — ^The  judgment  is  not  sach  a  one  as  a  Clerk  may 
enter  up.  It  is  a  decree  directing  certain  things  to  be  done. 
(See  K^  V.  Van  Alstme,  17  Cal.  364.) 

Third— The  note  is  a  joint  note.  On  such  a  note  the  judg- 
ment should  have  been  against  the  joint  property  of  all,  and 
not  a  mere  several  judgment  against  one  defendant.  {Kelly 
V.  Van  Alstme,  17  Cal.  566.) 

The  following  points  were  made  by  Respondent : 

JFiret — Judgment  was  properly  entered  against  defendants  on 
proof  of  failure  to  serve  answer  within  time  allowed  after  over- 
ruling demurrer.  The  statute  is  imperative  that  answer  shall 
both  be  filed  and  served. 

Second — ^Defendants  having  demurred  and  thereby  admitted 
the  truth  of  allegations  in  complaint,  no  entry  of  default  was 
necessary. 

Third — ^If  judgment  by  default  was  erroneous  after  answer 
filed,  but  not  served,  appellants  should  have  sought  their  remedy 
by  motion  in  the  Court  below.  When  such  remedy  is  attain- 
able in  the  Court  below,  an  appellate  Court  will  not  interfere. 
{Chiy  V.  Ide^  6  Cal.  99-101.)  ISov  is  it  an  answer  to  this  to 
say:  appellants  did  move  to  set  aside  the  judgment  in  the 
Court  below.  If  that  Court  improperly  refused  to  set  it  aside, 
the  appeal  is  from  that  order  and  not  from  the  judgment. 

FovHh — Admitting  the  judgment  should  have  been  joint  as 
to  the  joint  property  of  all  the  makers;  still  the  form  of  the 
judgment  should  have  been  corrected  upon  motion  in  the  Court 
below.  Such  motion  was  in  fact  made  in  the  Court  below,  and 
that  Court  refused  to  make  the  correction.  An  appeal  should 
have  been  taken  from  that  order,  but  not  from  the  judgment. 
(See  18  Cal.  Ul-3.) 

Fifth — ^If  judgment  is  erroneous  in  form,  this  Court  will 
only  send  it  back  for  correction.  As  for  form  of  judgment 
against  administrator,  that  is  copied  from  the  statute. 

Opinion  by  Beatfy,  J.,  Brosnan,  J.,  concurring. 

The  facts  of  this  case  are  as  follows :  In  1860,  Richard 
Raffer  &  Co.  were  doing  business  as  partners  at  Humbug, 
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California.  The  plaintiff  alleges  W.  H.  Stoule  was  the  part- 
ner of  Raffer.  Raffer  &  Co.  executed  their  note  to  Joshua 
Maples,  at  their  place  of  business  in  California,  on  the  18th 
day  of  January,  1860,  payable  on  demand.  In  the  Winter  of 
1860,  Joshua  Maples  died  intestate,  and,  on  the  settlement  and 
distribution  of  his  estate,  this  note  of  Raffer  &  Co.  was  turned 
over  by  the  administrator  to  the  present  plaintiff,  who  was  the 
widow  of  Maples,  deceased.  On  the  12th  of  January,  1862, 
Stoule,  the  alleged  partner  of  Raffer,  died,  and  the  defendant, 
Geller,  was  appointed  his  administrator  on  the  7th  of  April, 
1862.  On  the  23d  of  February,  1863  (plaintiff  alleges  before 
the  time  for  presenting  claims  had  expired),  a  demand  was  pre- 
sented to  the  administrator  of  Stoule  for  the  allowance  of  this 
note  against  said  estate.  Whether  this  demand  was  accom- 
panied with  the  proper  affidavit,  such  as  is  required  to  accom- 
pany every  demand  against  an  estate  of  a  decedent,  does  not 
appear.  Nor  does  it  appear  by  any  affirmative  allegation  that 
the  claim  was  presented  within  ten  months  after  the  first  pub- 
lication of  notice  to  creditors  to  present  their  claims.  It  was 
presented  about  ten  months  and  sixteen  days  after  letters  of 
administration  were  granted.  If  the  publication  of  notice  fol- 
lowed the  grant  of  letters  of  administration  as  promptly  as  it 
should  have  done,  then  the  claim  was  not  presented  within  ten 
months.  What  the  facts  were  on  this  point  the  complaint  does 
not  distinctly  show,  but  merely  that  it  was  within  the  time 
appointed  by  said  administrator  for  the  presentation  of  claims. 
Suit  was  brought  in  April,  1863.  The  complaint  seems  to  be 
in  form,  a  joint  action  against  Richard  Raffer  and  the  admin- 
istrator of  his  deceased  partner.  It  is  entitled, "  Mary  Maples^ 
rdict  of  Joshua  Ma/ples^  v.  Richard' Raff er  amd  Sol.  Geller ^ 
adrnJmist/ratoT  of  the  estate  of  Wm.  H.  Stoule^  defendants.^'* 
It  then  goes  on  to  state  the  facts  we  have  herein  stated,  and 
winds  up  with  the  following  prayer :  "  Wherefore,  this  plain- 
tiff prays  judgment  against  defendants,  and  that  said  adminis- 
trator of  the  estate  of  Wm.  H.  Stoule,  pay,  in  due  course  of 
administration,  the  said  note  with  interest  as  aforesaid,  and  for 
such  other  and  further  relief  as  may  be  just  and  equitable." 

To  this  complaint  the  defendant,  Geller,  demurred,  within  a 
few  days  after  it  was  filed,  on  two  grounds : 


Digitized  by 


Google 


986       SUPREME  COURT  OP  NEVADA,  1865. 

Maples  «.  CMler  and  BaAr. 

First — That  it  did  not  state  facts  sufficient  to  constitute  a 
eanse  of  action. 

Second — ^That  it  appeared  on  the  face  of  the  complaint  that 
the  claim  was  barred  by  the  statute  of  limitations.  The 
demurrer  was  overruled,  and  ten  days  given  defendant,  Gel- 
ler,  to  answer.  Within  the  ten  days  he  didiJUe  his  answer,  but 
failed  to  serve  it  on  plaintiff's  attorneys.  One  of  the  plain- 
tiff's attorneys  came  in,  and  on  an  ex  parte  affidavit  that  the 
answer  had  not  been  served  on  his  firm,  moved  for  judgment. 

An  order  for  judgment  generally  was  made  by  the  Judge, 
and  the  judgment  was  entered  up  on  the  14th  day  of  January, 
1864,  in  favor  of  plaintiff,  against  the  administrator,  to  be  paid 
in  due  course  of  administration  out  of  assets  of  deceased. 
Some  eleven  months  after  the  judgment  was  entered,  the 
defendant,  Qeller,  moved  to  open  the  default,  as  it  was  termed, 
and  set  the  judgment  aside.  This  the  Court  refused*  to  do, 
and  the  defendant  appeals  to  this  Court  from  the  judgment 
rendered  in  January,  1864.  Several  errors  are  assigned :  That 
the  claim  was  barred  by  the  statute  of  limitations ;  that  it  was 
error  to  enter  judgment  with  an  answer  on  file ;  that  the  form 
of  the  judgment  should  have  conformed  to  the  prayer  of  the 
complaint,  etc. 

The  point  as  to  the  statute  of  limitations  we  have  not  exam- 
ined particularly,  and  therefore  express  no  opinion  on  that 
point. 

We  think  the  point  that  no  judgment  should  have  been  ren- 
dered while  the  answer  remained  on  file  and  undisposed  of,  is 
well  taken.  The  statute  requires  an  answer  to  be  filed  and 
served ;  but  it  does  not  require  that  there  should  be  any  evi- 
dence of  service  on  the  answer.  In  this  respect  it  is  very  dif- 
ferent from  a  complaint.  The  complaint  must  be  served, 
unless  service  be  waived,  and  proper  evidence  of  that  service, 
or  waiver  of  service,  brought  before  the  Court  before  it  will 
assume  jurisdiction  of  the  defendant.  But  when  defendant 
hsAjUed  his  answer,  the  Court  has  jurisdiction  of  the  person, 
and  no  evidence  of  service  of  the  answer  is  necessary  to  enable 
the  Court  to  exercise  all  its  powers  over  the  parties.  The 
requirement  that  the  answer  shall  be  served,  is  for  the  con- 
venience of  the  opposite  party,  and  not  to  confer  jurisdiction 
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on  the  Court.  It  is  not  then  neoeamm/y  althoi^h  it  xnigbt  be 
more  re^lar,  for  tbe  aiiBwer  to  show  evidence  of  service  on 
the  plaintiff  or  his  attorney.  If,  tben,  it  is  not  necessiiry  that 
the  anawer  Bhonld  show  service,  the  Court  would  not,  in  the 
first  instance,  be  justified  in  treating  an  answer  as  a  auUity 
when  it  did  not  show  service.  ISot  do  we  thiidi:  the  Court 
would  be  justified  in  doing  it  upon  an  ea  parte  affidavit  An 
absolute,  personal  service  ol  an  answer  is  never  required.  It 
may  be  served  by  sending  by  mail  or  leaving  it  at  Ihe  office  of 
the  plaintiff's  attorney.  The  anails  frequently  miscarry.  A 
lawy^  may  well  overlook  a  pap^  left  on  his  table,  and  not  be 
aware  such  paper  ever  was  left  there.  In  such  case  he  might 
innocently  make  an  affidavit  i;hat  the  answer  had  not  been 
served,  when  in  fact  it  had  been  legally  served.  It  would  eer* 
tfdnly,  then,  be  a  very  dangerous  practice  to  allow  judgm^its 
to  be  entered  against  defendants  on  esopcurte  affidavits  that  no 
imswer  had.  been  served,  where  a  sufficient  answer  was  on  file ; 
but  even  admitting  there  was  the  most  indubitable  proof  tjhat 
BO  answer  ever  was  served^  it  would  be  a  very  harah  method  of 
proceeding  against  the  defendant,  to  give  judgm^iit  against 
him  when  he  had  a  good  defense  to  the  action,  because  his 
sttomey  was  careless  or  inattentive  to  his  business.  Such  a 
practice  might  benefit  careful,  vigilant  and  attentive  lawyers, 
but  it  certainly  would  not  do  justice  to  htigants,  and  would  be 
calculated  to  bring  Courts  of  justice  into  odium  and  eontempt* 
Besides,  there  is  not  the  slightest  reason  or  necessity  for  such 
practice.  If  a  lawyer  neglects  his  duty  in  the  service  of  an 
answer,  a  motion  to  strike  out,  unless  a  copy  be  served,  with 
the  taxing  of  the  costs  of  motion  against  the  attorney  or  his 
client  would  correct  the  evil,  without  depriving  defendant  of 
his  right  to  a  trial  of  the  cause  on  the  issues  joined.  We 
think  for  this  cause  the  judgment  should  be  reversed. 

There  are  other  branches  of  this  case,  that  we  will  notice 
before  sending  it  back  to  the  District^  Court.  The  note  is  a 
joint  note,  or  a  partnership  note.  The  action  seems  to  be  a 
jamt  action  (xt  lanjo  against  the  surviving  partner  and  the 
administrator  of  the  deceased  partner. 

It  is  hardly  necessary  to  say  such  an  action  can  never  be 
nunntained.    On  a  joint  note,  where  one  of  the  makers  dies^ 
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Ithe  action  survives  against  the  living  maker  or  makers.     The 

representative  of  the  deceased  can  never  be  joined  with  the 
survivors  in  an  action  at  law.     If  the  note  be  joint  and  sev- 
,  eral,  the  representative  of  a  deceased  maker  may  be  sued  on 
the  several  liability  of  his  decedent ;  but  in  such  case  he  is  the 
sole  party,  the  survivors  cannot  be  joined  with  him.     So  that 
in  no  case  can  the  survivors  and  an  administrator  be  sued  in 
.  the  same  action  at  law  upon  a  promissory  not.     In  equity  the 
I  rule  is  somewhat  diflferent.     Formerly  it  was  held  that  after 
\  the  creditor  had  exhausted  his  remedy  against  the  survivors,  or 
;  where  they  were  bankrupt  or  insolvent,  so  that  no  proceeding 
'  against  them  could  be  made  available,  he  might  proceed  in 
chancery  against  the  estate  of  -the  deceased  partner  or  joint 
debtor.     Recently  the  rule  has  been  somewhat  modified,  and 
1  Courts  have  generally  held  that,  in  equity,  partnership  debts 
'  (sometimes  there  has  been  an  attempt  to  extend  the  rule  to 
\  other  joint  debts)  will  be  treated  as  joint  and  several  debts, 
:  and  the  creditor  be  allowed  to  proceed  against  the  estate  of 
,  decedent  as  for  a  several  debt  due  by  him.     Under  this  latter 
I  rule  the  creditor  is  allowed  to  file  his  biU  praying  for  payment 
out  of  the  assets  of  deceased,  in  the  hands  of  his  administrator 
.or  executor,  without  any  allegation  of  bankruptcy  or  insol- 
,  vency  of  the  survivors ;  or,  indeed,  so  far  as  we  can  see,  any 
■  special  reason  being  shown  why  the  party  has  come  into  chan- 
cery when  there  is  apparently  a  plain  legal  remedy  open  to  him 
for  the  collection  of  his  debt.    This  seems  to  be  the  law  settled 
I  by  modem  cases.    (See  Colyer  on  Partnership,  sec.  580 ;  Sto- 
rey's Equity  Jurisprudence,  sec.  676,  and  the  authorities  there 
cited.) 

But  whilst  the  law  seems  to  have  been  so  settled,  generally 
in  the  more  modem  cases  we  are  at  a  loss  to  understand  why 
the  former  ruling  on  the  subject  was  changed.  The  legal 
doctrine  about  the  liability  of  the  survivor  has  been  settled 
beyond  question  for  centuries.  The  partnership  property  all 
goes  into  the  hands  of  the  survivor,  that  he  may  be  enabled  to 
pay  the  partnership  debts  and  settle  the  partnership  affairs. 
The  administrator  of  the  deceased  partner  has  nothing  of  the 
partnership  assets  until  all  the  firm  debts  have  been  paid  and 
its  affidrs  wound  up.    The  surviving  partners  ought  to  know 
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all  about  the  affairs  of  the  partnership ;  the  administrator  of  a  | 
deceased  person  can  hardly  be  expected,  as  a  general  thing,  to  / 
know  much.  These  being  the  rights  of  the  partners  at  law, 
we  are  at  a  loss  to  understand  upon  what  principle  Courts  of 
equity  break  down  the  ancient  rules  in  regard  to  partnership 
debts.  We  see  no  good  reason  for  adopting  the  new  rule  oi 
this  subject,  but  many  for  adhering  to  the  former  practice 
but  if  the  modem  decisions  on  this  subject  have  been  as  un 
form  as  they  appear  to  be  from  the  cursory  examination 
have  made  of  the  question,  we  may  not  feel  at  liberty  to  dis- 
regard them.  We  have  made  these  suggestions  because  when 
this  case  goes  back  to  the  Court  below,  if  it  is  possible  so  to 
amend  the  complaint  as  to  show  the  plaintiff  entitled  to  equi- 
table relief,  against  the  administration  of  Stoule,  it  should 
contain  a  statement  of  those  facts  (if  any  such  exist)  which 
wouldrremove  the  doubts  we  have  expressed.  Under  our  sys- 
tem, which  attempts  to  dp  away  with  all  form,  and  as  far  as 
may  be,  to  abolish  all  distinction  between  law  and  equity 
cases,  it  is  difScult  to  say  that  any  form  of  complaint  may  not 
be  treated  as  a  bill  of  equity.  But  whatever  this  complaint 
may  be,  it  is  not  a  bill  in  equity,  seeking  to  obtain  a  decree 
against  the  appellant  upon  the  ground  that  his  decedent  was 
severally  bound  for  the  -payment  of  the  note  set  out  in  the 
complaint.  And,  upon  that  theory  alone,  could  the  judgment 
in  this  case  be  sustained;  It  has  been  suggested  by  respondent 
that  the  appeal  was  not  well  taken  in  this  case,  because  the 
error  of  the  Court  did  not  so  much  consist  (if  any  error  there 
be)  in  the  original  entry  of  judgment  as  in  the  refusal  to  set 
aside  that  judgment ;  that  the  appeal  should  have  been  from 
the  order  refusing  to  set  the  judgment  aside.  In  this  we  think 
the  counsel  is  in  error.  The  judgment  was  clearly  erroneous. 
We  doubt  extremely  if  the  District  Court  could  at  the  time 
the  motion  was  made  have  set  aside  the  former  judgment. 
The  case  was  beyond  the  control  of  that  Court,  so  far  as  the 
judgment  was  concerned.  The  case  is  not  at  all  similar  to  the 
California  case  referred  to  by  coimsel ;  in  that  case  the  party 
had  a  perfect  remedy  in  the  Court  below.  Default  had  been 
taken  without  personal  service. 
In  such  case  the  defendant  had  the  statutory  right  (a  right 
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which  was  absolute,  and  not  depending  on  the  discretion  of 
the  Court)  to  open  the  default.  The  party  in  default,  without 
seeking  to  open  the  case  in  the  Court  below,  appealed.  The 
Supreme  Court  decided  in  effect  that  they  would  not  look  into 
the  alleged  errors  in  entering  the  default,  because  if  it  was 
entered  regularly  or  irregularly  the  party  without  appeal 
could  have  the  case  opened  up,  and  be  heard  in  his  defease  on 
the  merits,  if  he  had  any  defense. 

Here  the  party  had  no  such  absolute  right.  Either  the 
judgment  was  or  was  not  erroneous.  If  ^roneous,  the  appel- 
lant has  a  right  to  reversaL  If  not  erroneous,  he  could  only 
address  his  application  to  the  favor  of  the  Court  The  Court 
in  such  case  could  at  most  only  have  a  discretionary  power, 
with  which  this  Court  would  not  interfere,  except  in  a  case  of 
manifest  abuse.  We  think  the  appeal  was  properly  taken 
from  an  erroneous  judgment,  and  that  it  was  the  only  appeal 
the  defendant  could  sustain. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
Court  below.  The  District  Court  will  allow  the  plaintiff  to 
amend  his  complaint,  and  take  such  other  steps  in  the  case  bb 
may  be  consistent  with  the  rules  of  practice,  and  not  inconaifr- 
tent  with  this  opinion. 

Chief  Justice  Lewis,  having  been  of  counsel  in  the  Court 
below,  did  not  sit  in  this  case. 


THE   STATE   OF   NEVADA,  Ap?ellant,  v.  FRANK 
TILFORD,  ET  AL.,  Respondents. 

Tbe  Board  of  Education  of  Storey  Oovntjr,  prior  to  the  8<Hh  of  Ifarob,  1865,  were 

*'  comity  officen,"  within  the  meaning  of  that  phraee  a*  used  in  the  18th  aeotiott 

of  Article  XVII.,  Constitution  of  Nevada. 
There  are  certain  county  officea  designated  in  the  Constitution.    These  offlcea  can> 

not  be  abolished  without  a  oonstitotional  tHuatg^  nor  the  inonmbenta  remofed 

prior  to  January,.  1867. 
Other  county  offices  can  be  created  or  abolished  at  the  will  of  the  Legislature.    If 

the  office  is  abolished  does  not  the  officer  cease  to  exist  as  such? 
The  Legislature  is  required  to  make  a  nnifoxm  system  of  oonnty  goyemment  and  to 

provide  for  a  uniform  system  of  public  schools.    In  catxying  out  these  pro- 
.  yisions,  they  may  abolish  any  county  offices  other  than  those  specially  created 

bytbeOonstitiition. 
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The  ISth  Section,  Article  XYIL,  of  the  Constitution,  is  sabject  to  this  modification. 

It  provides  for  continuance  in  ofBce  of  all  coonty  oificers  whose  office  shall  not 

be  legally  abolished  before  the  first  Monday  of  January,  1867. 
Tilford  held  the  office  of  Superintendent  of  Public  Instruction  ex  ojfMo  as  President 

of  the  Board  of  Education.    The  Board  of  which  he  was  President  is  abolished. 

His  Presidency  ceases  with  the  existence  of  the  Board.    His  office  of  Snperin- 

tendent  being  a  mere  «b  qjfieio  attachment  to  the  other  office,  expires  vrith  his 

P^resideney. 
Taylor  and  others  olaimlag  to  be  trustees  of  school  districts,  baring  been  appointed 

by  a  Board  baring  no  legal  existence,  are  not  officers  known  to  the  law. 

Appeal  from  the  First  Judicial  District  of  the  State  of 
Nevada,  Storey  Comity,  Hon.  Caleb  Bukbank  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

D.  CorsoUj  District  Attorney  of  Storey  County,  Counsel  for 
Plaintiff  and  Appellant. 

James  F.  Hvhba/td  and  Frcmk  Tilford^  Counsel  for  Ees- 
pondent  Tilford. 

Taylor  <&  Campbell^  Counsel  for  Taylor  et  al.y  Appellants. 

Points  by  Appellant  and  Plaintiff : 

First — The  Act  of  March  20, 1865,  repeals  all  former  school 
laws. 

Second — The  continued  existence  of  the  Board  of  Edu- 
cation would  be  inconsistent  with  Section  2,  Article  XI.,  of  the 
Constitution.  This  must  override  the  more  general  provisions 
of  Section  13,  Article  XVII. 

Third — Section  13,  Article  XVI^I.,  only  refers  to  county 
officers  known  to  the  general  system  of  county  government. 
It  does  not  include  special  county  officers  only  having  an 
existence  in  one  county  in  the  State. 

Fourth — Tilford  did  not  hold  the  office  or  perform  the 
duties  of  Superintendent  of  Public  Schools.  The  duties  of 
that  office  devolved  upon  the  Board  of  Education  in  Storey 
County.  No  such  office  as  Superintendent  of  Public  Schools 
has  existed  in  Storey  county  since  January,  1863. 

Fifth — ^After  the  Board  of  Education  was  abolished,  Tilford 
ceased  to  be  Superintendent  of  Public  Instruction,  for  he  only 
held  this  latter  office  ex^jidoy  by  virtue  of  his  Presidency  of 
the  Board. 

16 
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Siat/ir^TiUord,  holding  no  office  after  March  20th,  1865, 
could  not  legally  appoint  School  Trustees. 

Points  of  Respondent  Tilford : 

Iftrst — Frank  Tilford  and  the  members  of  the  Board  of 
Education  of  Storey  county  were  county  officers  when  the 
Constitution  was  adopted.  Their  offices  are  not  inconsistent 
with  the  Constitution. 

Second — That  clause  of  the  Constitution  which  requires  a 
uniform  system  of  common  schools  only  requires  uniformity 
in  affording  educational  advantages  to  the  rising  generation ; 
that  the  schools  should  uniformly  be  kept  open,  and  education 
generally  diffused  throughout  the  State.  Not  that  each 
county  should  be  governed  in  its  school  system  by  the  same 
number  and  class  of  officers. 

Thwd — Respondent  Tilford  and  the  Board  of  Education 
were  county  officers  when  the  Constitution  was  adopted. 
Their  offices  were  not  inconsistent  with  that  instrument.  By 
13th  Section,  Article  XVII.,  of  the  Constitution,  they  are 
continued  in  office  for  two  years.  Continuing  them  in  office 
continues  the  office  itself  for  the  same  period.  Consequently, 
the  office  itself  of  the  Board  of  Education  became  a  constitu- 
tional office,  and  beyond  the  power  of  the  Legislature  to  abol- 
ish until  after  January  1st,  1867.  {TTie  People  v.  Wells,  2 
Cal.  198 ;  same  case,  610 ;  Cojin  v.  State,  7  Ind.  167 ;  Warren 
V.  People,  2  Denio,  278.) 

Fourth — Even  if  the  Legislature  hfid  the  power  to  abolish 
the  Board  of  Education,  it  is  apparent  they  intended  to  retain 
in  office  the  Superintendent  of  Public  Instruction  of  Storey 
County,  with  all  the  powers  and  duties  of  Superintendent  of 
Public  Schools. 

Ftfth — The  Board  of  Education  being  still  in  existence  in 
Storey  county,  and  exercising  all  the  functions  to  be  per- 
formed by  the  District  Trustees  in  other  counties,  the  appoint- 
ment of  Taylor  et  al.  as  Trustees  was  premature  and  ill^ffol. 

Points  made  by  Taylor  and  others,  Defendants  and  Appel- 
lants : 

The  Legislature,  in  pursuance  of  Section  2,  Article  XI.,  of 
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the  Constitution,  provided  by  Act  passed  March  20th,  1865, 
for  a  uniform  system  of  common  schools.  To  carry  out  that 
system  they  provided  for  a  "  Superintendent  of  Public  Schools  " 
in  each  county,  and  three  Trustees  in  each  school  district  of 
the  State.  No  election  was  to  take  place  for  such  "  Superin- 
tendent of  Public  Schools"  until  the  Fall  of  1866,  and  the 
parties  then  elected  were  to  enter  on  the  duties  of  their  oflSce 
in  January,  1867.  It  was  not  the  intention  of  the  Legisla- 
ture that  the  system  should  be  in  operation  for  two  years. 
But  they  intended  that  the  Superintendent  of  Public  Instrruc- 
tion  in  Storey  County,  and  the  Superintendents  of  Cmnmmi 
Schools  in  other  counties  (officers  of  similar  name  and  pos- 
sessing similar  powers  under  the  old  law),  should  perform  the 
duties  of  "Superintendents  of  Public  Schools"  until  such 
officers  should  be  elected  and  qualified  to  enter  on  the  duties 
of  their  office  in  January,  1867. 

Opinion  by  Beatty,  J.,  full  Bench  concurring. 

This  is  a  case  where  an  agreed  statement  was  submitted  to 
the  District  Court  of  the  First  Judicial  District  under  the  pro- 
visions of  the  three  hundred  and  twenty-sixth,  three  hundred 
and  twenty-seventh,  and  three  hundred  and  twenty-eighth  sec- 
tions of  the  Practice  Act,  to  determine  certain  rights  without 
the  institution  of  a  regular  action. 

It  is  intended  for  a  substitute  for  a  proceeding  in  the  nature 
of  a  quo  warranto.  It  is  desired  by  this  proceeding  to  deter- 
mine :  First — ^Whether  the  persons  now  claiming  to  exercise 
the  powers  of  a  Board  of  Education  for  Storey  County  are  legally 
authorized  to  exercise  such  functions.  Second — "Wliether 
Frank  Tilford,  President  of  said  Board,  is  legally  qualified  to 
exercise  the  office  of  County  Superintendent  of  Public  Schools. 
Third — ^Whether  Robert  H.  Taylor  and  others  who  hold  ap- 
pointments as  School  Trustees  under  said  Tilford  are  legally 
qualified  to  exercise  the  duties  of  said  offices. 

This  appears  to  us  somewhat  like  uniting  three  distinct 
actions  in  one  proceeding ;  but  as  no  exception  is  taken  to  this 
mode  of  proceeding  by  either  party,  and  as  we  can  see  no  evil 
which  will  result  from  settling  all  three  of  these  questions,  we 
will  proceed  to  examine  and  decide  each  one  of  them. 
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In  determining  the  iirst  point  this  preliminary  question  is 
presented  to  our  consideration :  Were  the  Board  of  Education 
in  Storey  County,  prior  to  the  20th  of  March,  1865,  county 
officers  in  the  sense  in  which  that  term  is  used  in  the  thirteenth 
section  of  article  seventeen  of  the  Constitution  ?  We  have  no 
hesitation  in  answering  this  in  the  affirmative.  They  were 
elected  hy  the  voters  of  the  entire  county,  and  their  jurisdic- 
tion extends  over  the  whole  county.  There  can  be  no  doubt 
they  were  county  officers.  The  term  county  officers,  as  used 
in  the  thirteenth  section  of  the  seventeenth  article  of  the  Con- 
stitution does  not  seem  to  be  used  in  any  restricted  sense. 
There  might,  perhaps,  l)e  a  plausible  argument  in  favor  of  the 
proposition  that  it  only  referred  to  those  county  officers  which 
are  named  in  the  Constitution,  and  which  constitute  a  part  of 
the  framework  of  our  Government  as  established  by  that  instru- 
ment. 

But  we  are  of  the  opinion  that  no  such  restriction  upon  the 
more  general  sense  of  these  terms  can  be  inferred  from  any- 
thing in  that  section.  If,  then,  we  were  not  to  look  beyond 
the  tliirteenth  section  of  the  seventeenth  article  of  the  Consti- 
tution, we  should  say  they  were  county  officers,  entitled  to 
hold  over  until  January,  1867.  But  admitting  this  as  a  gen- 
eral proposition,  can  it  be  contended  that  they  would  remain 
county  officers  after  their  office  was  abolished  ? 

The  Constitution  provides  for  the  election  of  County  Com- 
missioners, County  Clerks,  County  Recorders,  District  Attor- 
neys, Sheriifs,  County  Surveyors,  and  Public  Administrators, 
Such  constitutional  offices,  the  Legislature  could  not  abolish, 
and  the  incumbents  would  have  a  right  to  hold  until  1867.  Ajs 
to  other  county  offices,  the  Legislature  is  allowed  by  the  Con- 
stitution to  create  or  abolish  them.  If  it  can  abolish  the  office, 
does  it  not  necessarily  follow  that  the  officer  ceases  to  exist  as 
such  when  the  office  is  abolished.  Certainly  if  they  can  be 
called  officers  they  cease  to  be  able  to  exercise  any  of  the  duties 
of  the  office.  It  may  be  contended  that  as  the  Constitution 
retains  all  county  officers  in  office  until  1867,  it  amounts  to  a 
prohibition  on  the  Legislature  from  abolishing  any  county  office 
which  was  in  existence  when  the  Constitution  was  adopted, 
before  January,  1867.    A  sufficient  answer  to  that  proposition 
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is,  that  the  Constitution  provides  in  section  twenty-five  of 
article  fonr,  that  "  the  Legislature  shall  establish  a  system  of 
county  and  township  government,  which  shall  be  uniform 
tliroughout  the  State." 

Section  two  of  article  eleven  of  the  Constitution  recjuires 
the  Legislature  "  to  provide  for  a  uniform  system  of  public 
schools."  There  were  county  oflScers  in  Storey  County  which 
were  not  to  be  found  in  any  other  county  in  the  State.  The 
system  of  schools  was  different  there  from  that  in  any  other 
county.  It  became  the  imperative  duty  of  the  Legislature  to 
either  alter  the  systems  of  school  and  county  government  in 
Storey  county  so  as  to  conform  to  the  other  counties — to  make 
the  other  comities  conform  to  Storey — or  to  adopt  a  new  system 
of  school  and  county  government  for  all  the  counties.  Cer- 
tainly the  Legislature  was  not  restricted  in  its  choice  of  these 
three  alternatives.  The  Legislature  adopted  the  latter  alterna- 
tive. It  created  a  new  system  and  repealed  all  laws  inconsistent 
therewith.  It  conferred  all  the  powers  of  the  Board  of  Edu- 
cation on  other  officers.  This  legislation,  under  the  express 
requirements  of  the  Constitution,  has  had  the  effect  to  abolish 
the  office  of  Board  of  Education  for  Storey  County.  There 
being  no  such  office,  the  persons  formerly  members  of  that 
Board  can  exercise  no  official  acts  as  such. 

We  hold  that  the  general  language  of  the  thirteenth  section 
of  the  seventeenth  article  is  subject  to  this  modification — that 
it  provides  for  the  continuance  in  office  of  all  county  officers 
whose  offices  may  not  be  legally  abolished  before  the  first  Mon- 
day of  January,  1867. 

It  is  claimed  for  Tilford,  that  although  the  Board,  of  which 
he  is  or  was  President,  is  legislated  out  of  office,  still  he,  as 
Superintendent  of  Public  Instruction^  is  entitled  to  hold  and 
exercise  the  office  of  Superintendent  of  Public  Schools.  That 
the  difference  of  a  single  word  in  the  title  of  the  office,  when 
the  duties  are  similar,  does  not  make  it  a  different  office.  We 
certainly  are  not  disposed  to  question  the  correctness  of  this 
as  a  general  proposition. 

The  Legislature,  when  legislating  in  regard  to  constitutional 
offices,  has  not  deemed  it  necessary  to  adhere  strictly  to  the 
names  given  in  the  Constitution.  We  believe  that  an  examina- 
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tion  of  the  laws  passed  last  Winter  will  show  that  the  terms 
"  District  Attorney  "  and  ''  Prosecuting  Attorney,"  have  been 
used  indiscriminately  to  designate  the  officer  called  in  the  Con- 
stitution District  Attorney.  But  in  the  case  before  us  the 
official  powers  of  Sui)erintendent  of  Public  Instruction,  were 
not  at  all  those  of  the  Superintendent  of  Cof/inioti  Schools 
under  the  old  law,  nor  are  they  those  of  the  Superintendent 
of  Public  Schools  under  the  present  law.  The  Board  of  which 
he  was  President  possessed  the  most  important  powers  that  did 
and  do  belong  to  the  Superintendent  of  Schools ;  but  it  is 
hardly  worth  while  to  discuss  the  similarity  or  dissimilarity  of 
the  powers  of  these  several  officers.  What  ever  powers  Til- 
ford  possessed  he  derived  from  his  position  of  member  and 
President  of  the  Board  of  Education.  The  Board  has  been 
abolished,  and  with  it,  of  course,  his  membership  and  presi- 
dency. As  the  office  of  Superintendent  of  Public  Instruction 
is  merely  ex  officio  derived  from  and  dependent  upon  the  presi- 
dency of  the  Board  of  Education,  his  powers  and  duties  as 
Superintendent  ceased  when  the  Board  was  abolished. 

It  is  hardly  necessary  to  add  that  as  Taylor  and  others, 
claiming  to  act  as  Trustees  of  School  Districts,  were  appointed 
by  a  Board  which  had  been  abolished  before  their  appointment, 
they  are  not  and  never  have  been  Trustees  of  the  several  School 
Districts  of  Storey  County. 

We  have  come  somewhat  reluctantly  to  these  conclusions, 
because  the  decision  is  calculated  to  derange  the  public  schools 
of  Storey  County ;  but  prompt  action  on  the  part  of  the 
County  Commissioners  in  appointing  a  Superintendent  of 
Public  and  Conoimon  Schools  will  probably  prevent  any  serious 
derangement. 

The  judgment  of  the  Court  below  is  reversed,  and  the  cause 
is  remanded  with  directions  to  enter  up  a  judgment  in  accord- 
ance with  this  opinion,  amoving  all  the  defendants  from  the 
several  offices  by  them  claimed. 
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GILLIG,  MOTT  &  CO.,  Respondents,  v.  INDEPENDENT 
GOLD  AND  SILVER  MINDf G  CO.  (a  oorpobation), 
Appfxlant. 

Semoe  ol  summons  on  a  corporation  may  be  made  by  senring  a  copy  of  the  same 

on  the  Secretary  of  the  company. 
Tbe  law  of  1868,  directing  the  mode  of  serrice  on  certain  companist,  does  not  repeal 

or  alter  the  mode  of  serving  corporations. 
Companies  being  broad  enongh  to  include  corporations,  it  might  be  proper  to  serre 

a  corporation  nnder  either  law. 
A  jurat  in  this  form  is  good :  "  Sworn  to  and  snbicribed  before  me.       •       •       • 

A.  B.,  Clerk ;  by  C.  D.,  Deputy  Clerk." 

Appeal  from  the  First  Judicial  District,  State  of  Nevada, 
Storey  County. 

The  facts  are  stated  in  tlie  opinion. 

WiUiams  ik  Bixler^  Counsel  for  Appellant. 

W.  S.  Wood,  Counsel  for  Respondents. 

Points  made  by  Appellant : 

J^irst — There  was  no  legal  service  of  summons. 

Second — The  proof  of  service  was  defective,  because  the 
affidavit  of  service  was  taken  before  a  Deputy  Clerk,  not  in 
his  .own  name,  but  in  that  of  his  principal. 

Memorandum  of  Appellant's  authorities : 

POINT  I. 
The  act  of  the  Clerk  in  entering  a  judgment  by  default  is 
merely  ministerial,  and  his  authority  is  strictly  construed^ 
{Steams  v.  Aguin^e,  7  Cal.  449.) 

POINT  II. 
Wherever  the  record  shows  that  the  defendant  was  not 
regularly  served  with  process,  the  judgment  will  be  reversed. 
(Joyce  V.  Joyce,  5  Cal.  449 ;  Dorento  v.  SuUivcm,  7  Cal.  279.) 

POINT  III. 
The  mode  of  service  prescribed  by  the  statute  differing  from 
that  of  the  common  law,  the.  statute  must  be  strictly  complied 
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with  to  give  the  Court  jurisdiction.  {Jordan  v.  Gibbetij  12 
Cal.  102 ;  Angel  &  Ames,  Corp.,  chap.  18,  sec.  3 — Title  Process, 
etc. ;  Act  relating  to  the  manner  of  cominencing  ci/oil  a^tionj 
Laws  of  1862,  p.  120.)  And  this  the  affidavit  must  affirma- 
tively show.    {McMiUan  v.  Heynolds^  11  Cal.  372.) 

POINT  IV. 
The  affidavit  should  have  been  taken  by  the  Deputy  per- 
sonally, or  by  the  Clerk  personally ;  this  being  an  act  requiring 
the  presence  of  the  officer  in  fact,  and  not  by  construction. 
{Act  authorizing  ministerial  officers  to  appoint  deputies^  Laws 
1864,  p.  143  ;  Touchard  v.  Crow,  20  Cal.  157-8.) 

Points  of  Respondents : 

The  law  of  1861  provides  for  %\\^\n^corporati<ms.  The  law 
of  1862  supplies  a  defect  or  omission  in  the  law  of  1861,  and 
provides  for  sueing  companies.  The  latter  law  does  not  alter, 
repeal  or  modify  the  first.  It  refers  only  to  companies  not 
incorporated. 

The  service,  though  not  literally  a  compliance  with  the 
law  of  1862,  is  substantially  a  compliance  with  that  law. 
.    There  being  a  mere  technical  failure,  not  affecting  the  real 
object  to  be  attained  by  the  service,  the  error,  if  any,  is  cured 
under  the  71st  Section  of  the  Practice  Act. 

Defective  service  does  not  deprive  the  Court  of  jurisdiction. 
If  defendant  fails  to  appear  on  a  defective  service,  he  waives 
the  defect  and  cures  the  error.  {Myers  v.  Overton,  4  E.  D. 
Smith,  428.) 

If  the  statute  of  1862  does  not  repeal  the  statute  of  1861, 
two  modes  of  service  are  allowed,  and  it  does  not  appear  that 
the  defendant  is  a  company  coming  within  the  description  of 
those  companies  mentioned  in  the  Act  of  1862. 

As  to  the  point  made  upon  the  form  of  the  jurat,  reference 
is  made  to  the  case  of  MuUer  v.  Boggs  (April  term  of  Cali- 
fomia  Court,  1865). 


Opinion  by  Bbatty,  J.,  full  Bench  concurring. 

This  was  an  action  on  account.    Judgment  was  entered  by 
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defatdt.    Defendant,  without  seeking  to  set  the  default  aside 
in  the  Court  below,  appeals  to  this  Court. 

The  questions  raised  are:  Was  there  such  service  and  such' 
proof  of  service  as  entitled  the  plaintiffs  to  have  a  judgment 
entered  by  default  ?  The  service  was  made  by  W.  S.  Wood, 
by  delivering  a  true  copy  of  the  summons  to  the  Secretary  of 
the  company,  and  showing  hun  the  original  summons.  It  is 
objected  that  this  summons  was  not  properly  served,  because 
the  original  was  not  read  to  the  Secretary.  The  Practice  Act 
of  1861,  Section  29,  provides  that  service  on  a  corporation 
shall  be  by  delivering  a  copy  "  to  the  President,  or  other  head 
of  the  corporation,  Secretary,  Cashier  or  managing  agent 
thereof."  A  law  of  1862,  in  regard  to  the  manner  of  serving 
and  rendering  judgments  against  comjyanies  of  a  certain  char- 
acter, contains  this  clause :  "  In  all  suits  against  any  company 
organized  for  mining  purposes,  or  against  any  company  trans- 
acting business  or  keeping  an  office  within  this  Territory, 
service  may  be  made  by  reading  and  delivering  a  copy  of  the 
summons  to  the  President,  Secretary,  Cashier  or  managing 
agent  thereof,  and  in  case  such  service  cannot  be  had,  then  by 
publication,  as  now  provided  by  law." 

It  will  be  seen  that  by  this  latter  Act  service  may  he  made 
against  companies  of  a  certain  description,  by  serving  a  copy 
and  reading  the  original  summons  to  certain  officers,  etc. 
This  provision  refers  to  companies  whether  incorporated  or 
not.  The  main  object  of  the  law  woidd  seem  to  have  been  to 
supply  a  defect  in  the  general  law.  That  law  sufficiently 
provided  for  serving  corporations,  but  was  defective  in  pro- 
viding for  serving  mining  companies,  etc.,  which  were  not 
incorporated.  The  latter  law  does  not  profess  to  repeal  the 
former  law,  nor  is  it  in  conflict  therewith.  It  is  true  the  word 
company  is  broad  enough  to  include  corporations,  but  this 
makes  no  conflict  between  the  laws.  In  serving  a  company 
not  incorporated,  it  would  be  proper  (we  presume  requisite) 
to  follow  the  Act  of  1862,  and  both  serve  a  copy  and  read  the 
original  summons.  In  serving  a  corporation,  it  would  be 
sufficient  to  simply  serve  a  copy,  as  provided  in  the  Act  of 
1861.  If,  in  addition  to  the  service  of  the  copy,  the  original 
summons  was  read,  it  could  do  no  harm. 
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We  have  no  hesitation  in  saying  the  proof  of  service  is  good. 
The  only  objection  to  the  proof  is  that  the  jurat  to  the  affidavit 
of  service  is  claimed  to  be  defective.  The  jurat  is  in  this 
form: 

"  Subscribed  and  sworn  to  before  me  this  11th  day  of  No- 
vember, 1864.  L.  HERMANN,  Clerk. 

"  By  B.  H.  Hereford,  D.  C." 

Clerks  are,  by  law,  authorized  to  administer  oaths,  and  by 
a  law  of  1864,  page  143,  they  are  authorized  to  appoint  depu- 
ties, "  who  shall  have  power  to  transact  all  official  business 
*     *     *     *    to  the  same  extent  as  their  principals." 

We  are  bound  then  to  give  due  faith  and  credit  to  all  offi- 
cial acts  certified  either  by  the  Clerk  or  his  deputy. 

Interpret  this  jurat  as  you  will,  it  shows  the  oath  was  made 
either  before  Hermann  or  his  deputy.  If  Hermann  adminis- 
tered the  oath  and  his  deputy  certified  to  the  fact,  it  was  good. 
If  the  deputy  administered  the  oath,  it  was  equally  good.  The 
jurat  conveys  one  or  the  other  of  those  ideas.  It  may  be  con- 
tended that  if  Hermann  administered  the  oath  the  deputy 
could  not  certify  the  fact,  because  of  tlie  want  of  knowledge 
on  his  part  of  what  his  principal  did.  It  does  not  follow  that 
because  Hermann  administered  the  oath  the  deputy  could  not 
know  it  was  administered.  It  may  have  been  done  in  the 
sight  and  hearing  of  the  deputy.  We  are  boimd  to  give 
credence  to  such  certificates,  unless  there  be  something  on  the 
face  of  the  certificate  showing  it  to  be  false.  We  see  nothing 
of  the  kind  in  this  certificate,  and  see  nothing  objectionable  in 
its  form. 

We  must  presume  the  deputy  knew  the  existence  of  the  fact 
to  which  he  was  certifying,  and  that  he  certified  only  what  he 
knew  to  be  true. 
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STATE  EX  REL.   HATDON,  PEOSECUTING  ATTOR-  «  * 

KEY  OF  ORMSBY  COUNTY,  Relator,  v.  A.  CURRY, 
Respondent. 

Maeadamiied  road  is  *  teehnieal  tenn  well  imdentood. 

A  ebarter  rathorisiiig  one  to  collect  tolls  upon  the  mskiiig  of  s  mscadamized  road 

between  two  points,  will  not  anthorise  the  collection  of  tolls  until  such  improYS- 

ment  has  been  completed  from  one  end  to  the  other  of  the  road. 
A  finlnre  to  comply  with  the  requirements  of  the  law  in  regard  to  finishing  the  road 

works  a  forfeitore  of  the  charter. 

Haydon^  for  Relator. 

Clayton  &  Clarke^  for  Respondent. 

Opinion  by  Bbattt,  J.,  Brosnan,  J.,  concurring. 

Tins  is  an  information  in  the  nature  of  a  quo  war^ranto 
instituted  against  the  defendant,  requiring  him  to  show  cause 
why  he  exercises  the  franchise  of  collecting  tolls  on  a  .road 
leading  from  Carson  City  to  Empire.  He  justifies  and  claims 
the  right  to  collect  tolls  under  the  provisions  of  an  Act  passed 
by  the  Territorial  Legislature  of  Nevada  on  the  9th  day  of 
February,  1864. 

The  first  section  of  that  Act  grants  the  right  to  A.  Curry 
and  his  associates  to  construct  a  macadamized  road  from  Car- 
son City  to  Empire.     The  second  section  is  in  these  words : 

"  Section  2.  The  above  grantees  shall,  within  thirty  days 
after  the  passage  of  this  Act,  cause  a  survey  of  said  road  to  be 
made,  and  shall  have  such  survey  recorded  in  the  office  of  the 
Recorder  of  Ormsby  County,  and  shall,  within  six  months 
from  the  passage  of  this  Act,  complete  one  mile  of  said  road, 
commencing  at  Carson  City,  and  shall,  within  six  months 
thereafter,  complete  the  entire  road ;  and  if  they  fail  to  com- 
ply with  the  requirements  of  this  section  they  shall  forfeit  all 
rights  acquired  under  this  Act." 

The  proof  before  us  shows  that  Curry  (or  he  and  his  asso- 
ciates) opened  the  road  between  the  termini  thereof  in  the 
year  1864 ;  that  he  hauled  rock  on  about  one-half  thereof. 
The  rock  hauled  on  was  coarse,  lai^e  pieces  of  sandstone. 
To  make  it  fit  for  travel,  dirt  was  mixed  with  it,  and  the  dirt 
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and  stone  have  now  become  worn  down  smooth,  and  make  a 
good  road.  Considerable  work  was  also  done  digging  ditches 
and  throwing  up  the  dirt  to  make  a  solid  foundation  for  the 
road. 

Upon  about  one-half  of  the  road  no  stone  has  been  hauled. 
This  part  of  the  road  upon  which  no  stone  has  been  hauled  ifl 
generally  sandy,  and  not  liable  to  get  muddy,  but  in  dry 
weather  becomes  heavy  and  difficult  for  freight  teams.  Curry 
has  scraped  the  light  sand  off  the  road  in  various  places,  and 
very  much  improved  it.  In  many  places,  where  the  natural 
surface  was  a  loose,  shifting  sand,  he  has  scraped  the  road 
down  to  a  substratum  of  sand  and  gravel,  far  superior  as  a 
road  bed  to  the  natural  surface. 

By  the  labor  of  Curry  the  road  has  been  greatly  improved. 
But  still  it  falls  far  short  of  a  inacadaraized  road.  In  Winter 
one  end  is  obstructed  by  bad  mud-holes.  In  Summer  the 
other  end  has  heavy  sand  on  portions  of  it. 

The  defendant  claims  that  he  has  complied  with  the  terms 
of  his  charter,  and  is  collecting  tolls  on  the  road  described  in 
the  Act.  A  macadamized  road  is  a  technical  term  well  under- 
stood by  all  intelligent  road  builders  and  scientific  men.  Such 
a  road  is  thus  described  in  the  American  Cyclopoedia : 

"  To  form  a  true  macadamized  road  the  following  principles 
must  be  fully  imderstood  and  acted  upon  ;  that  it  is  the  native 
soil  which  actually  supports  the  weight  of  traffic ;  that  while 
this  soil  is  preserved  in  a  dry  state  it  will  carry  any  weight 
without  sinking^  and  that  it  does  in  fact  carry  both  the  road 
and  the  carriages ;  that  this  native  soil  must  be  rendered  quite 
dry  by  a  thorough  draining  from  all  imder  water,  and  a  cover- 
ing impenetrable  to  rain  must  then  be  placed  over  it,  to  pre- 
serve it  in  that  dry  state;  that  the  thickness  of  a  road  should 
only  be  r^ulated  by  the  quantity  of  the  material  necessary 
to  form  such  impervious  covering,  and  never  by  any  reference 
to  its  own  power  of  carrying  weight. 

"  This  covering  or  roof  of  the  soil  must  be  made  of  clean, 
dry  stone,  broken  into  small  fragments,  each  not  exceeding 
six  ounces  in  weight,  about  the  size  of  a  pigeon's  egg,  which 
must  be  so  prepared  and  laid  as  to  unite  by  its  own  angles 
into  a  firm,  compact,  impenetrable  body.    This  cannot  be 
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effected  unless  the  greatest  care  be  taken  that  no  earth,  clay, 
sand,  chalk,  or  other  matter  that  will  hold  or  conduct  water, 
be  mixed  with  the  broken  stone.  A  road  perfectly  made  on 
these  principles  completely  excludes  water,  and  therefore 
never  can  be  affected  by  the  action  of  frost.  The  thickness  of 
the  stratum  of  broken  stone  should  never  be  less  than  seven 
nor  more  than  ten  inches,  and  the  surface  should  be  made 
nearly  flat,  never  having  a  greater  slope  from  the  center  to  the 
sides  than  an  inch  in  every  five  feet,  which  will  be  ample  to 
carry  off  all  rain." 

It  cannot  be  claimed  that  this  road  is  a  macadamized  road^ 
For  half  of  the  distance  it  has  not  the  semblance  of  such  a  road« 
Whilst  the  Court  is  reluctant  to  come  to  a  conclusion  which 
deprives  Mr.  Curry  of  his  labor  and  expenditure,  it  cannot, 
without  a  violation  of  all  principle,  and  encouragement  of 
wrong,  allow  a  party  who  enters  into  an  engagement  with  the 
State  to  perform  one-half  or  one-fourth  of  what  he  is  I^;iilly 
bound  to  perform,  and  then  claim  the  same  rights  as  if  he  had 
performed  the  whole. 

Judgment  must  be  entered  in  favor  of  the  State,  depriving 
the  defendant*  of  the  franchise  by  him  claimed,  and  forbidding 
him  to  collect  tolls  on  the  road  named. 


HENRY  GREGORY,  Rkspondeitt,  v.  PETER  FROTH- 
INGHAM  ET  AT.,  Appkllawts. 

In  appeala  from  oiden  grantiiig  or  refasmg  *  new  trial, »  statement  on  t^ppeal  la  not 


Thia  Oovrt,  wiUiont  such  statement,  will  oonsider  '<  the  itaMiMU  on  mafiitm/cr  %m 
trial,  ^  pleadingSy  deposttiona,  doonmentary  oTidenoe  on  file  and  miiwites  of 
tlie  Ck>art." 

The  deolarations  of  a  partner  or  part  owner  in  a  mill  which  is  building,  who  deedt 
his  interest  in  the  real  estate  to  his  partner,  but  oontinnes  in  possession,  eon- 
trolling  the  property  Jnst  as  before  the  deed  was  made,  maj  be  taken  in  connec- 
tion with  his  continued  possession  and  control  of  business  to  show  his  continued 
interest  in  the  property. 

The  dedarations  of  a  yendor  made  before  the  sale  of  hia  intention  to  make  a  transfer 
to  delay  his  creditors,  will  be  taken  as  evidence  of  JUa  intention  in  making  a  sale^ 
but  a  knowledge  of  that  intention  must  be  brought  home  to  the  rendee  to  tsrM 
the  sale. 

When  the  yerdiot  of  a  jury  oontaina  surplus  matter,  the  Court  ought  not,  for  thai 
reason,  to  set  it  aside  and  grant  a  new  trial,  unless  it  appears  fhnn  that  surplus 
msitter  thai  the  Jury  based  their  Tenfiot  on  abtuid  reasoning  or  fidae  pniaiset« 
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Gregory  v»  FrothiDglitiii. 

Appeal  from  the  Second  Judicial  District  of  the  State  of 
Nevada,  Ormsby  County,  Hon.  S.  H.  Wkight  presiding. 

Baldwin  cfe  HiUyer  and  the  Attorney  General,  Geo.  A. 
Nourse^  Counsel  for  Appellants. 

Clayton  cfe  Cla/rke^  Counsel  for  Respondent. 

Appellants  made  the  following  points : 

First — ^No  grounds  for  granting  a  new  trial  can  be  consid- 
ered in  this  case,  except  that  of  "  insufficiency  of  evidence  to 
justify  the  verdict."  1st.  Because  there  is  a  statement  on 
appeal  by  the  appellants.  No  amendments  were  offered  to 
this  statement,  and  by  statute  it  became  in  such  case  ike  sta/te- 
ment  without  any  settlement  or  certificate  of  the  Judge.  2d. 
The  statement  shows  nothing  of  what  occured  on  the  trial 
except  the  evidence.  3d.  All  affidavits  and  rulings  of  the 
Court  below  must  be  excluded  from  the  consideration  of  this 
Court,  not  being  mentioned  in  the  statement  on  appeal  or 
referred  to  therein.  The  points  that  the  verdict  is  against  law 
and  errors  in  law  occurring  at  the  trial,  cannot  be  considered, 
unless  they  are  shown  by  the  judgment  roll,  which  is  not  con- 
tended.   (1  Cal.  364 ;  13  Cal.  44 ;  14  Cal.  38 ;  16  Cal.  185.) 

Second — The  order  granting  a  new  trial  should  be  set  aside 
for  the  following  reasons:  Ist.  This  Court  should  view  the 
case  as  an  original  application  for  new  trial.  The  case  was 
heard  in  the  Court  below  by  one  Judge  and  a  new  trial  granted 
by  another.  This  Court  has  the  same  opportunity  to  judge  of 
the  weight  of  evidence  which  the  Judge  had  who  granted  the 
new  trial-  He  did  not  have  the  advantage  of  hearing  the  wit- 
nesses or  witnessing  personally  the  progress  of  the  trial,  there- 
fore the  strongest  reasons  for  giving  weight  to  his  judgment 
are  wanting  in  this  case.  In  such  case  the  presumptions  of  law 
favor  the  jury  rather  than  the  judgment  of  the  Court.  (3 
Graham  &  Waterman  on  New  Trials,  1213-1218-1227;  5 
Mass.  533 ;  4  Georgia,  428 ;  1  Bell,  N.  P.  327 ;  6  Bacon's  Abr. 
663 ;  2  Mod.  199 ;  12  Cal.  27  and  48.)  2d.  The  verdict  of  the 
jury  was  a  general  verdict,  and  the  surplusage  will  be  rejected. 
(4  Yates,  442 ;  17  S.  &  R,  297 ;  11  Mass.  350.)    There  is  no 
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rule  of  law  requiring  a  jury  to  give  a  good  reason  for  what 
they  do. 

Third — The  testimony  showed  beyond  a  doubt  that  whilst 
the  deed  from  McFarland  to  Gregory  was  between  the  parties 
only  intended  as  a  mortgage,  it  was  made  a  deed  absolute  on 
its  face  for  the  express  purpose  of  delaying  and  deceiving  cred- 
itors.   This  made  the  deed  absolutely  void  as  to  such  creditors. 

Points  made  by  Eespondent : 

This  appeal  should  be  dismissed,  because  the  statement  on 
appeal  was  not  filed  in  time.  It  is  not  agreed  to  by  the  par- 
ties or  settled  by  the  Court,  and  the  transcript  does  not  contain 
all  the  papers  used  on  the  motion  for  new  trial. 

The  order  granting  a  new  trial  should  be  sustained,  for  the 
following  reasons :  The  Court  erred  in  admitting  the  declara- 
tions of  A.  J.  Sperry.  Sperry  was  the  agent  of  McFarland  to 
conduct  business  at  the  mill ;  not  to  sell  it.  His  declarations 
as  to  title  not  being  within  the  scope  of  his  authority,  were  not 
admissible.  (Storey  on  Agency,  sees.  134-5-6 ;  1  Ohio  State 
Reports,  p.  26.) 

These  declarations  being  in  regard  to  matters  past  and 
ended,  could  not  be  received  as  part  of  the  res  gestae,  (1  Cal. 
461 ;  14  Cal.  37 ;  1  Greenleaf,  sees.  113-14.)  His  declarations 
were  incompetent  for  another  reason ;  they  contradicted  his 
deed  to  McFarland.  McFarland's  title  was  admitted  by  the 
pleadings. 

The  Court  also  eiTed  in  admitting  the  declarations  of  McFar- 
land. 

The  verdict  should  have  been  set  aside,  because  it  was  a 
special  verdict  on  a  point  not  raised  by  the  pleadings.  Find- 
ing the  conveyance  from  McFarland  to  Gregory  a  mortgage, 
negatives  the  idea  of  fraud.  If  it  was  a  fraudulent  transac- 
tion, it  was  a  void  deed.  A  void  instrument  cannot  be  a 
mortgage  or  anything  else.  If  it  was  a  mortgage,  Gregory 
was  a  mortgagee  in  possession,  and  should  have  judgment  of 
restitution.    (26  Cal.  426.) 

Every  presumption  should  be  ^owed  in  favor  of  the  action 
of  the  Court  below.  (3  Cal.  57 ;  5  Cal.  448 ;  2  Cal.  177  and 
848.) 
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Opinion  by  Bkatty,  J.,  full  Bench  concurring. 

This  was  a  Buit  in  the  nature  of  an  action  of  ejectment,  to 
recover  the  possession  of  a  certain  piece  of  real  estate  and  the 
improvements  thereon,  consisting,  among  other  things,  of  a 
quartz  mill  driven  by  water  power.  The  mill  was  constructed 
by  a  company  conducting  business  under  the  firm  name  of 
Sperry  &  Co.  J.  A.  Sperry  and  Thomas  McFarland  owned 
between  them  a  half  interest  in  the  mill  property.  N.  Shiv- 
erich  and  U.  P.  Whitmore  owned  the  other  hall*.  It  does  not 
appear  very  clearly  from  the  testimony  whether  Whitmore  had 
an  absolute  interest  in  the  property,  or  only  a  mortgage  on  the 
one-half  held  by  Shiverich.  When  the  enterprise  was  first 
started,  one-half  interest  in  the  real  estate  stood  in  the  name 
of  J.  A.  Sperry ;  but  it  is  clearly  shown  by  the  testimony  that 
the  half  of  this  half  interest  was  held  in  trust  by  Sperry  for 
McFarland.  Whilst  the  mill  was  being  constructed,  the  firm 
of  Sperry  &  Co.  became  greatly  embarrassed,  and  indeed 
utterly  insolvent,  as  was  afterwards  shown.  Whilst  the  firm 
was  thus  embarrassed,  Sperry  conveyed  his  half  interest — or 
rather  that  half  interest  which  appeared  by  the  record  of  deeds 
to  be  his — ^to  Thomas  McFarland.  McFarland  very  soon  con- 
veyed the  same  interest  to  the  plaintiflf,  Henry  Gregory.  The 
defendants  in  this  suit  being  creditors  of  Sperry  &  Co., 
obtained  judgment  against  them.  They  also  became  the  pur- 
chasers of  other  judgments  and  claims  against  Sperry  &  Co. 
They  finally  became  the  purchasers  of  the  property  in  dispute 
under  some  of  the  judgments.  These  judgments  were  all 
obtained  after  the  conveyance  to  Gregory  of  a  half  interest  in  * 
the  mill  site,  etc.,  by  McFarland.  The  defendants,  under  their 
Sheriff's  deed,  entered  into  possession  of  the  premises  in  dis- 
pute. The  plaintiff  brought  his  suit  for  possession  of  an  undi- 
vided half  of  the  property.  The  defendants  aver  that  the  deed 
jfrom  McFarland  was  only  made  to  hinder  and  delay  creditors, 
and  was  therefore  fraudulent  and  void  as  against  them,  they 
being  creditors. 

In  the  judgments  had  there  was  no  service  except  on  Sperry. 
The  judgments  were  against  him  and  against  the  joint  prop- 
erty of  J.  A.  Sperry  and  his  associates  in  the  firm  of  Sperry 
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&  Co.     Those  associates  are  alleged  to  be  McFarland,  Shiv- 
erich  and  Whitmore. 

Upon  the  trial  of  the  case  the  plaintiff  showed  his  chain  of 
title  from  Sperry  and  McFarland.  The  defendaifts  introduced 
evidence  to  show  their  judgments,  and  their  purchase  and 
deed  of  the  Sheriff  thereunder — ^to  show  who  were  the  parties  . 
composing  the  firm  of  Sperry  &  Co.,  the  insolvency  of  that 
company,  and  the  illegality  of  the  sale  from  McFarland  to 
Gregory.  The  case  was  submitted  to  the  jury,  under  the 
instructions  of  the  Court,  who  brought  in  the  following  ver- 
dict :  "  We,  the  jury,  viewing  the  deed  in  the  form  of  a  mort- 
gage, find  the  defendants  entitled  to  recover  generally." 

Upon  this  verdict  a  judgment  was  rendered  for  the  defend- 
ants. The  plaintiff  moved  for  a  new  trial,  which  was  granted 
by  the  Court  below.  The  defendants  appeal  from  the  order 
granting  a  new  trial,  and  assign  as  error  that  the  Court  below 
erred  in  granting  that  order.  The  plaintiff  contends  that  the 
Court  below  committed  at  least  three  errors  in  the  progress  of 
the  trial,  which  could  only  be  corrected  after  the  discharge  of 
the  jury  by  granting  a  new  trial,  and  therefore  the  Court 
below  did  not  err  in  so  ordering.  It  was  hardly  contended  in 
the  argument  that  the  evidence  in  the  case  would  not  have 
justified  a  verdict  for  the  defendants,  or  that  the  Court  would 
have  been  justified  in  granting  a  new  trial,  if  there  had  been 
no  erroneous  rulings  as  to  evidence,  and  the  verdict  of  the 
jury  had  been  in  the  usual  form  of  a  general  verdict. 

The  errors  in  the  progress  of  the  trial  complained  of  by 
respondents  are  these : 

JF'irst — ^Admitting  the  declarations  of  A.  S.  Sperry  [J.  A. 
Sperry]  made  against  plaintiff  and  in  favor  of  his  own  interest. 

Second — ^Admitting  the  declarations  of  McFarland,  made 
prior  to  his  conveyance  to  Gregory,  evidencing  his  fraudulent 
intentions. 

The  third  ground  of  complaint  on  the  part  of  respondent  is 
that  the  verdict  found  by  the  jury  is  contradictory  and  could 
not  sustain  the  judgment  against  the  plaintiff.  This  third 
ground  of  complaint,  as  we  have  stated  it,  is  not  by  any  means 
in  the  language  of  the  resjJondents,  but  it  clearly  shows  the 
point  made  by  them  on  the  argument, 
17 
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The  appellants  contend  that  the  two  first  points  made  by 
respondent  cannot  be  considered  bj^  this  Court,  because  the 
statements  on  motion  for  new  trial  and  on  appeal  are  not  such 
as  to  bring  these  points  before  this  Court. 

The  plaintiff  (respondent)  in  making  his  statement  on  mo- 
tion for  new  trial,  seems  to  have  embodied  the  evidence  of  the 
witnesses  therein,  but  in  stating  the  facts  of  the  case  omitted 
to  make  any  mention  of  the  exceptions  taken  in  the  progress 
of  the  case,  to  the  rulings  of  the  Court,  in  admitting  and 
excluding  evidence. 

Appellants,  in  their  amendments  to  the  statement,  asked 
that  the  notes  of  a  short-hand  reporter,  who  was  employed  to 
report  the  evidence  in  the  case,  should  be  substituted  in  the 
place  of  the  testimony  as  stated  by  respondent.  The  amend- 
ment proposed  that  the  reporter's  notes  of  the  testimony  only 
(thus  omitting  his  notes  of  the  exceptions  as  taken  to  the 
rulings  of  the  Court),  should  constitute  that  part  of  the  state- 
ment which  was  amended.  The  Court  settled  the  statement 
on  motion  for  new  trial,  so  that  it  only  contained  %  state- 
ment of  the  testimony  and  not  of  the  rulings  of  the  Court  on 
the  admission  and  rejection  of  the  testimony.  Nevertheless, 
as  appears  by  the  minutes  of  the  Court  made  during  the  argu- 
ment of  the  motion  for  new  trial,  the  Court  did,  in  deciding 
that  motion,  consider  all  the  exceptions  which  appeared  by  the 
reporter's  notes  to  have  been  taken  during  the  progress  of  the 
trial. 

To  the  ruling  of  the  Court  in  considering  these  points  of 
exception  appellants  excepted. 

Much  time  was  consmned  on  the  argument  of  this  case  in 
discussing  the  question  as  to  whether  these  exceptions  in  regard 
to  admission  of  testimony  should  have  been  considered  in  the 
Court  below,  and  whether  we  can,  in  this  Court,  consider  them 
as  affording  any  ground  for  the  action  of  the  District  Court  in 
deciding  this  motion  for  a  new  trial. 

Our  Practice  Act  (section  195)  provides  what  shall 
be  done  by  the  party  moving  for  a  new  trial.  It  not 
only  provides  for  the  making  and  settling  of  a  statement, 
but  further  provides  that  "  on  the  argument  reference  may 
also  be  made  to  the   pleadings,  depositions  and  documen- 
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tary  evidence  on  file,  and  to  the  minutes  of  the  Court."  This 
sentence  seems  clearly  to  convey  the  idea  that  the  matters 
therein  mentioned  need  not  be  contained  in  the  statement  for 
new  trial.  And  it  appears  obvious  to  us  that  there  is  no 
necessity  for  those  things  to  be  embraced  in  tlie  statement. 
The  motion  is  usually  heard  by  the  Judge  who  tries  the  case. 
It  is  usually — or  at  least,  it  should  ordinarily — be  disposed  of 
soon  after  the  trial.  The  presiding  Judge  must  know  what 
depositions,  etc.,  were  used  on  the  trial,  the  minutes  of  the 
Clerk  and  his  own  minutes  of  exceptions,  aided  by  his  recol- 
lection of  what  has  recently  taken  place  in  the  trial  of  the 
cause,  are  sufficient  to  enable  the  Judge  to  rule  intelligibly  on 
all  the  points  that  may  arise  before  him,  without  the  necessity 
of  a  formal  statement  embodying  all  the  exceptions  wliich 
were  taken  on  the  trial.  It  appears  to  have  been  contemplated 
by  the  code  that  the  statement  on  motion  for  new  trial  should 
contain  only  a  statement  of  the  grounds  on  which  the  moving 
party  intends  to  rely,  and  so  much  of  the  oral  evidence  as  relates 
to  th^e  grounds. 

For  the  written  evidence,  rulings  of  the  Court,  exceptions, 
proceedings  during  the  trial,  etc.,  the  party  is  allowed  to  refer 
to  the  pleadings,  depositions,  exhibits  on  file,  minutes  of  the 
Clerk,  notes  of  the  Judge  as  to  exceptions,  etc. 

The  248th  section,  in  regard  to  appeals,  provides  that  on 
appeals  from  a  final  judgment  the  appellant  shall  furnish  this 
Court  with  copies  of  the  "  notice  of  appeal,  the  judgment  roll 
and  the  statement  annexed  (if  there  be  one),  certified  by  the 
Clerk  to  be  a  correct  copy."  Whilst  on  appeals  from  an  order 
the  appellant  is  only  required  to  furnish  a  copy  of  "the  notice 
of  appeal,  *  *  *  order  appealed  from,  and  a  copy  of  the 
papers  used  in  the  hearing  of  the  Court  below,  such  copies  to 
be  certified  by  the  Clerk  to  be  correct."  It  would  seem,  then, 
that  the  code  does  not  contemplate  a  statement  on  appeal  when 
the  appeal  is  from  an  order  sustaining  or  overruling  a  motion 
for  a  new  trial.  Consequently  a  statement  on  appeal,  which 
should  contain  only  a  part  of  the  papers  referred  to  on  the 
motion  for  new  trial,  would  not  preclude  us  from  examining 
those  not  contained  in  or  referred  to  in  such  statement.  When 
the  Clerk  certifies  that  a  transcript  contains  copies  of  certain 
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depositions,  exhibits,  minutes  of  the  Clerk,  notes  of  the  Judge, 
etc.,  which  were  used  on  the  hearing  of  the  motion,  and  they 
seem  to  be  pertinent  to  the  grounds  set  forth  in  the  statement 
for  new  trial,  we  will  consider  them  in  this  Court.  A  state- 
ment on  appeal,  made  by  the  appellant,  and  agreed  to  by  the 
respondent,  or  even  settled  by  the  Judge  (on  proper  notice  to 
respondent),  might  be  a  guide  to  the  Clerk  in  making  out  the 
transcript,  and  might  frequently  save  a  heavy  expense  to  the 
parties  and  much  trouble  to  the  Court  by  shortening  the  tran- 
script, omitting  some  papers  entirely,  merely  giving  a  short 
abstract  of  others,  such  as  deeds,  etc.,  about  which  there  ia  no 
question. 

But  the  law  does  not  require  or  expressly  sanction  such 
statement,  and  when  it  is  made  without  notice  to  the  respond- 
ent it  will  not  exclude  him  from  the  use  in  this  Court  of  any 
paper  referred  to  in  the  a/rgument  in  the  Court  below.  In 
settling  such  statements,  but  one  common  sense  rule  could  be 
adopted  to  let  into  the  statement  or  transcript  every  document, 
order  of  Court,  minute  of  the  Clerk,  or  note  of  the  iudge, 
which  either  party  might  deem  material  to  the  protection  of 
the  interests  of  his  client.  Under  such  a  rule,  lawyers  will 
no  doubt,  in  their  anxiety  to  omit  nothing  that  could  by  possi- 
bility be  useful  to  their  clients,  frequently  insert  useless  matter. 
But  it  is  better  this  should  happen  than  that  parties  should  be 
deprived  of  the  privilege  of  showing  those  facts  which  they 
and  their  counsel  believe  important  and  essential  to  protect 
their  rights.  We  have  expressed  these  opinions  about  a  matter 
of  practice,  in  the  hope  that  they  may  serve  as  a  guide  to  prao* 
titioners  hereafter  in  making  up  transcripts.  The  principles 
we  have  settled  here  do  not,  however,  remove  all  the  difficul- 
ties of  this  case.  The  statute  provides  for  a  reference  "  to  the 
minutes  of  the  Court."  Do  the  reporter's  notes  constitute 
minutes  of  the  Court  ?  Bouvier  defines  nunutes  to  be  ^^  a 
memorandum  of  what  takes  place  in  Court,  made  by  authority 
of  the  Court."  The  order  made  in  this  case  seems  to  have  been 
to  appoint  a  reporter  to  take  down  the  evidence.  He  did, 
however,  take  down  not  only  the  evidence,  but  the  rulings  of 
the  Court  in  relation  to  admission  and  exclusion  of  evidence 
and  the  exceptions  of  counsel.    Whether  these  notes  should. 
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under  such  circumBtances,  be  considered  as  memoranda  made 
by  the  authority  of  the  Court,  and  therefore  constituting  a  part 
of  the  minutes  of  the  Court,  is  a  question  on  which  this  Court 
is  divided  in  opinion,  and  upon  which  it  is  not  necessary  at 
this  time  to  make  any  ruling. 

The  first  point  of  respondent  is  that  the  Court  below  erred 
in  the  progress  of  the  trial  in  admitting  evidence  of  the  decla- 
rations of  J.  A.  Sperry.  Assuming  for  the  present  that  we 
may  look  into  this  alleged  error,  let  us  see  what  was  the  nature 
of  the  evidence,  and  under  what  circumstances  it  was  admitted. 
Sperry,  as  we  have  seen,  held  one-half  the  property  in  his 
name,  but  as  is  shown  by  the  most  satisfactory  and  uncontra- 
dicted evidence,  he  held  one-half  of  this  half  interest  for 
McFarland. 

When  the  company  is  embarrassed  and  insolvent  he  deeds 
this  half  to  McFarland.  Afler  the  deed  he  remains  in  posses- 
sion and  exercises  the  same  control  over  the  property  that  he 
did  before,  and  whilst  he  was  thus  in  possession  exercising  con- 
trol <yver  the  property,  he  made  certain  declarations  about  how 
he  held  the  property,  that  is,  that  he  held  it  as  part  owner 
with  McFarland.  The  fact  that  he  did  continue  to  occupy  it, 
was  in  itself  a  suspicious  circumstance.  When  one  sells  real 
estate  and  retains  possession  temporarily  to  gather  crops,  to 
remove  furniture,  or  in  case  of  a  dwelling  house,  store,  or 
warehouse,  or  other  property  which  could  be  applied  to  a  use- 
ful purpose,  should  even  rent  it;  from  the  vendee,  the  circum- 
stance might  not  be  very  suspicious ;  but  if  one  sells  his  entire 
interest  in  an  unfinished  mill,  which  cannot  be  applied  to  any 
beneficial  purpose,  and  retains  possession  just  as  before  sale, 
the  circumstance  is  suspicious.  If  he  retains  possession  and 
goes  on  with  the  work  at  the  mill,  and  declares  himself  still 
interested,  it  is  very  strong  evidence  of  the  fact  that  the  sale 
was  only  colorable,  and  we  think  his  declarations  in  connec- 
tion with  his  possession  may  be  received  as  a  part  of  the  res 
gestm  to  show  what  was  the  nature  of  his  possession  and  inter- 
est in  the  property.  We  think  the  Court  below  did  not  err  in 
admitting  the  proof  for  that  purpose.  This  fact  in  itself  did 
not  amount  to  anything.  There  was  no  question  before  the 
jury  as  to  fraud  or  Im^  fides  of  the  sale  from  Sperry  to  McFar^ 
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land ;  but  in  making  out  a  chain  of  circumstances  to  show  fraud 
in  the  sale  from  McFarland  to  Gregory,  it  was  thought  advis- 
able on  the  part  of  defendants,  to  show  that  up  to  the  time  of  the 
sale  to  Gregory,  there  was  no  real  change  in  tlie  interest  held 
by  Sperry  and  McFarland  in  the  property ;  that  at  first  Sperry 
lield  in  his  name,  the  interest  belonging  to  himself  and  McFar- 
land ;  afterwards  McFarland  held  the  same  interest  in  his  name, 
but  that  the  beneficial  interest  was  all  the  time  divided  between 
them.  We  think  this  fact  was  material  in  the  chain  of  evidence, 
and  we  think  it  was  proved  in  a  legitimate  manner. 

The  next  complaint  in  regard  to  the  admission  of  evidence 
is  that  the  Judge  below  should  n(jt  have  permitted  defendants 
to  prove  the  declarations  of  McFarland  that  he  intended  to 
make  and  was  negotiating  a  mere  colorable  sale  of  the  half 
interest  in  order  to  obtain  time  to  meet  his  liabiUties  or  those 
of  the  firm.  We  think  this  evidence  was  properly  admitted. 
To  prove  fraud  you  must  prove  the  motives  and  intentions  of 
two  parties.  These  declarations  were  legitimate  evidence  to 
prove  the  intentions  of  McFarland.  Gregory's  motives  h^  to 
be  proved  by  other  circumstances  with  wliich  he  was  connected. 
As  to  the  rule  of  admitting  the  declarations  and  acts  of  the 
vendor  made  and  done  before  the  sale  to  prove  his  fraudulent 
intent,  see  the  case  of  Landecker  v.  Houtalin^^  7  Cal.  p.  392, 
and  authorities  there  cited. 

This  leaves  for  our  consideration  the  question  as  to  how  the 
verdict  of  the  jury  should  be  construed.  We  think  the  verdict 
is  a  good  general  verdict,  and  the  words  "  viewing  the  deed  in 
the  form  of  a  mortgage,"  are  mere  surplusage,  and  do  not  affect 
the  verdict  in  any  way.  Striking  out  these  words  the  verdict 
reads :  "  We,  the  jury,  find  the  defendants  entitled  to  recover 
generally."  This,  though  not  exactly  in  the  usual  form  of  a 
verdict  for  defendants,  is  certainly  a  good  verdict.  Surplusage 
in  a  verdict  does  not  vitiate  it.  If  that  surplusage  showed 
clearly  that  the  jury  had  reasoned  incorrectly,  or  that  they  had 
come  to  their  conclusion  from  false  premises,  then,  indeed, 
would  it  present  to  the  Court  a  strong  reason  for  setting  aside 
the  verdict.  But  even  then,  if  it  was  apparent  beyond  all 
question  that  the  verdict  was  itself  right,  though  the  reasoning 
on  which  it  was  based  was  absurd,  we  should  doubt  extremely 
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the  propriety  of  granting  a  new  trial.     It  is  generally  satisfac- 
tory to  a  Court  when  a  jury  finds  a  correct  verdict. 

If  they  were  in  all  cases  required  to  give  a  good  reason  for 
their  action,  it  would,  we  fear,  lead  to  many  new  trials  and 
endless  litigation.  .  In  this  case  the  evidence  is  very  strong  in 
support  of  the  verdict  found  by  the  jury.  As  to  the  language 
used  by  the  jury  in  attempting  to  explain  their  verdict,  literally 
construed,  it  is  nonsense.  They  say,  "  viewing  the  deed  in  the 
/orm  of  a  mortgage."  The  deed  is  in  the  transcript,  and  is 
not  in  the  farm  of  a  mortgage,  but  in  the  form  of  an  ordinary 
deed  of  bargain  and  sale.  So  the  jury  did  not  mean  what 
they  say — ^that  the  deed  was  ii^  the  form  of  a  mortgage.  Then 
if  we  wish  to  know  what  they  did  mean,  we  must  look  at  the 
history  of  the  case,  and  at  the  evidence  before  them.  Gregory 
professed  to  have  bought  the  property.  He  did  not  pretend  to 
have  paid  a  dollar,  but  to  have  settled  indebtedness  due  to 
liimself  to  the  amount  of  about  two  thousand  eight  hundred 
and  fifty  dollars,  and  to  have  executed  his  notes  to  McFarland 
for  seven  thousand  one  hundi'ed  and  fifty  dollars.  These  notes 
soon  after  the  transaction,  or  indeed  at  the  very  time  almost 
that  they  were  delivered  to  McFarland,  came  back  into  the 
hands  of  Gregory  (for  safe  keeping,  he  says),  and  were  after- 
wards again  delivered  by  Gregory  to  McFarland,  if  we  are  to 
take  Gregory's  word  for  it.  But  Gregory  admits  that  he  has 
not  seen  or  heard  of  these  notes  since  he  delivered  them  to 
McFarland  the  second  time.  lie  has  not  paid,  or  been  called 
on  to  pay,  a  cent  since  that  time  on  these  notes.  It  is  also  in 
proof,  by  one  witness  at  least,  that  McFarland  declared  his 
intention  to  put  this  property  in  the  hands  of  some  one  to  hold 
for  him  until  he  could  get  time  to  pay  or  arrange  with  his 
creditors.  It  is  also  proved  by  the  same  witness  that  propo- 
sals were  made  to  defendants  to  accept  such  a  trust,  and  he 
was  told  that  by  so  doing  he  could  secure  his  debts  (which 
were  otherwise  of  doubtful  value)  against  Dye  &  Smith  and 
McFarland. 

With  all  these  facts  before  them,  we  think  the  jury  came  to 
the  very  sensible  conclusion,  that  Gregory  only  accepted  the 
deed  for  the  purpose  of  trying  to  secure  his  two  thousand  eight 
hundred  and  fifty  dollars  of  doubtful  debts;  that  the  notes 
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which  he  executed,  and  which  were  immediately  redelivered 
to  him,  were  a  mere  sham — he  did  not  intend  to  pay  them. 
McFarland  did  not  expect  to  collect  or  use  the  notes.  They 
probably  thought  that  the  real  transaction  was,  that  this  deed 
should  stand  as  a  mortgage  or  security  for  the  two  thousand 
eight  hundred  and  fifty  dollars,  as  between  the  parties,  but 
should  appear  on  the  record  as  an  absolute  sale  for  ten  thou- 
sand dollars,  in  order  to  hinder  and  delay  creditors.  If  these 
were  the  views  of  the  jury,  they  coincide  fully  with  those 
entertained  by  this  Court. 

We  think  tiiat  the  language  complained  of  does  not  indicate 
that  the  jury  misunderstood  the  facts,  or  reasoned  falsely  from 
the  facts  proved ;  but  when  they  attempted  to  give  a  reason 
for  their  verdict,  they  failed  to  express  themselves  with  clear- 
ness and  precision.  For  this  we  think  the  verdict  should  not 
have  been  set  aside.  The  order  of  the  Court  below,  granting 
a  new  trial,  is  set  aside  and  reversed.  The  original  judgment 
of  the  Court  below  in  favor  of  defendants  is  reinstated  and 
ajffirmed. 


THE  STATE  ex  rel.  NIGHTINGILL,  PEimoNKB,  v. 
BOARD  OF  COMMISSIONERS  OF  STOREY 
COUNTY,  Respondent. 

The  S4th  Seotion  of  Article  XVII.  of  the  Ck>]istitatioii  prohibits  tazstioii  b^jond  <m« 
uid  one-quarter  per  cent,  for  State  porpoaee  during  the  first  three  years  of  its 


The  8d  Seotion  of  Article  IX.  disonsBed  and  commented  on.    It  does  not  qnaliiy  the 

34th  Section  of  the  XYHth  Article. 
Tax  leried  under  the  law  in  question  is  illegal  and  roid,  but  the  bonds  authorised 

to  be  issued  sre  legal  and  valid  debts  against  the  State  if  negotiated. 

This  petition  for  a  mandamus  was  an  original  proceeding  in 
the  Supreme  Court. 

Clayton  <&  Clarke^  Counsel  for  Petitioner. 

/>.  Coraon^  District  Attorney  of  Storey  County,  Counsel  for 
Respondent. 
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atitoiVf^  Kig^MngiU*.  Bowd  of  OonmiuMnifln  of  Stor^  Oounty. 

Pointe  made  by  Petitioner : 

Was  it  not  the  duty  of  the  County  Commissionerfl  to  make 
the  levy,  without  stopping  to  inquire  whether  it  was  or  not  a 
constitutional  law,  which  required  them  to  act. 

The  Constitution  authorizes  the  creation  of  a  debt  of  three 
hundred  thousand  dollars  for  ordinary  State  purposes,  and  of 
an  unlimited  amount  for  extraordinary  purposes,  such  as  repel- 
ling invasion,  etc.,  and  requires  all  debts  created,  of  whatever 
character,  to  be  paid  within  twenty  years.  The  power  to  raise 
revenue  to  pay  interest  and  principal  of  all  such  debts  is  con- 
ferred in  Section  3  of  Article  IX.  of  the  Constitution.  This, 
independent  of,  and  in  addition  to,  the  power  to  raise  one  per 
cent,  for  ordinary  State  purposes. 

The  one  hundred  thousand  dollars  issued  in  bonds,  when 
added  to  the  other  indebtednesft  of  the  State,  only  makes  two 
hundred  and  fifty  thousand  dollars,  or  less  than  the  constitu- 
tional limit  of  three  hundred  thousand  dollars. 

The  debt  created  is  an  extraordinary  debt,  clearly  authorized 
by  3d  Section  of  the  IXth  Article  of  the  Constitution. 

Points  made  by  Eespondent : 

Section  24  of  Article  XVII.  of  the  Constitution  is  not 
qualified  or  restricted  in  its  operation  by  any  clause  in  the  same 
instrument. 

The  power  of  the  Legislature  to  contract  debts  to  an  unlim- 
ited extent  to  raise  money  for  such  extraordinary  expenses  as 
are  mentioned  in  the  Constitution,  is  admitted ;  and  the  power 
and  duty  to  levy  a  tax  to  pay  such  debts  is  admitted,  but  sub- 
ject to  this  qualification.  That  the  whole  annual  State  tax 
for  three  years  after  the  adoption  of  the  Constitution  shall  not 
exceed  one  and  a  quarter  per  cent. 

Opinion  by  Beattt,  J.,  full  Bench  concurring. 

The  Legislature  of  the  State  of  Nevada,  at  its  last  session, 
passed  a  law  for  the  issuance  and  sale  of  State  bonds  to  the 
amount  of  one  hundred  thousand  dollars,  to  raise  a  fimd  for 
the  purpose  of  encouraging  enlistments  and  paying  bounties, 
etc.,  to  volunteer  soldiers.    The  same  Act  provides  that  a  tax 
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of  twenty-five  cents  on  each  one  hundred  dollars'  worth  of  tax- 
able property  shall  be  levied  to  pay  the  interest  and  princi- 
pal of  this  debt.  By  a  general  law  of  the  State  the  County 
Commissioners  of  each  county  are  required  annually  to  assess 
all  taxes  that  are  to  be  raised  during  the  current  year,  whether 
for  county  or  State  purposes.  When  the  Commissioners  of 
Storey  County  made  their  annual  assessments  they  failed  to 
assess  the  tax  of  one-fourth  per  cent.,  for  the  payment  of  prin- 
cipal and  interest  on  the  bonds  just  mentioned.  An  alterna- 
tive mandamus  was  issued  by  this  Court,  directing  them  to 
make  such  levy,  or  show  cause  why  they  have  not  done  so. 

The  Commissioners  now  come  in  and  for  cause  say  the  law 
requiring  the  levy  of  this  particular  tax  is  unconstitutional 
and  void,  for  the  reason  that  the  Legislature,  before  the  pas- 
sage of  this  Act,  had  already  provided  for  a  levy  of  ninety- 
five  cents  on  the  one  hundred  dollars  for  ordinary  State  pur- 
poses ;  five  cents  for  university  and  school  purposes^  and  twenty- 
five  cents  for  territorial  debt.  That  the  Board  had  assessed 
these  taxes,  and  they  constituted  the  limit  beyond  which  the 
Legislature  could  not  go  in  levying  taxes  for  State  purposes. 

The  only  question  for  this  Court  to  determine  is,  whether  the 
law  raising  the  twenty-five  cent  tax  in  question  is  or  is  not 
constitutional.  The  24th  Section  of  the  XVIIth  Article  of 
the  Constitution  is  in  these  words : 

"  For  the  first  three  years  after  the  adoption  of  this  Consti- 
tution, the  Legislature  shall  not  levy  a  tax  for  State  purposes 
exceeding  one  per  cent,  per  annum  on  the  taxable  property  in 
the  State ;  provided  the  Legislature  may  levy  a  special  tax  not 
exceeding  one-fourth  of  one  per  cent,  per  annum,  which  shall 
be  appropriated  to  the  payment  of  the  indebtedness  of  the 
Territory  of  Nevada,  assimied  by  the  State  of  Nevada,  and 
for  that  purpose  only,  until  all  of  said  indebtedness  is  paid." 

This  is,  if  taken  by  itself,  a  clear  prohibition  of  taxation 
beyond  one  and  a  quarter  per  cent,  for  State  purposes,  during 
the  flbrst  three  years  of  the  existence  of  the  State.  The  tax  is 
undoubtedly  for  State  purposes,  and  levied  within  the  period 
mentioned. 

The  next  question  to  be  considered  is,  whether  any  other 
section  of  the  Constitution  qualifies  this  section  and  permits 
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the  Legislature  in  such  case  as  the  present  to  levy  a  tax  beyond 
the  one  dollar  and  twenty-five  cents  on  the  one  hundred  dollars 
mentioned  in  the  section  quoted.  The  only  other  section  of 
the  Constitution  bearing  on  this  point  is  the  3d  Section  of  the 
IXth  Article.  That  section  is  divided  into  three  sentences. 
Each  sentence  seems  to  embrace  a  diflFerent  subject,  and  we  will 
examine  each  consecutively.  The  first  sentence  is  in  these 
words :  "  For  the  purpose  of  enabling  the  State  to  transact  its 
business  upon  a  cash  basis  &om  its  organization,  the  State  may 
contract  public  debts ;  but  such  debts  shall  never  in  the  aggre- 
gate, exclusive  of  interest,  exceed  the  sum  of  three  hundred  thou- 
sand dollars,  except  for  the  purpose  of  defraying  extraordinary 
expenses  as  hereinafter  mentioned."  This  sentence  confers 
the  power  to  contract  a  debt  or  debts  to  an  amount  not  exceed- 
ing three  hundred  thousand  dollars,  and  does  not  in  any  way 
limit  the  power  of  the  Legislature,  or  prescribe  in  what  man- 
ner such  debt  or  debts  shall  be  paid  or  provided  for,  either 
principal  or  interest.  This  power  does  not  in  any  way 
conflict  with  the  limitations  on  the  power  of  taxation,  con- 
tained in  the  24th  Section  of  the  XVIIth  Article.  The  only 
clause  in  this  sentence  which  is  at  all  ambiguous  is  the  latter 
clause,  in  these  words :  "  Except  for  the  purpose  of  defraying 
extraordinary  expenses,  as  heremc^ter  7nentioned.^^  Ilere  is 
an  exceptional  case  provided  for  when  it  may  be  lawful  to  con- 
tract debts  beyond  three  hundred  thousand  dollars.  But  what 
does  the  expression  "  as  hereiruifter  mentioned  "  mean  ?  Does 
it  mean  debts  contracted  in  the  manner  hereinafter  mentioned  ? 
Or  does  it  mean  siceh  extraordinary  debts  "  as  are  hereinafter 
mentioned?"  To  make  the  sentence  clear  and  intelligible, 
several  words  must  be  interpolated.  The  convention  may  have 
meant  either  of  two  things,  which  may  be  expressed  thus — the 
interpolated  words  in  each  sentence  being  italicised :  "  Except 
for  the  purpose  of  defraying  those  extraordinary  expenses  which 
are  hereinafter  mentioned."  Or  it  may  read :  "  Except  for  the 
purpose  of  defraying  extraordinary  expenses  when  other  debts 
may  he  cont/racted  in  the  mam^ner  hereinafter  mentioned."  The 
difficulty  in  coming  to  a  conclusion  about  the  true  meaning  of 
this  clause  will  be  apparent  when  we  come  to  examine  subse- 
quent sentences  in  this  section. 
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The  second  sentence  is  in  these  words :  "  Every  such  debt 
shall  be  authorized  by  law  for  some  purpose  or  purposes  to  be 
distinctly  specified  therein ;  and  every  such  law  shall  provide 
for  levying  an  annual  tax  suflScient  to  pay  the  interest  semi- 
annually,  and  the  principal  within  twenty  years  from  the  pas- 
sage of  such  law,  and  shall  specially  appropriate  the  proceeds 
of  said  taxes  to  the  payment  of  said  principal  and  interest ; 
and  such  appropriation  shall  not  be  repealed,  nor  the  taxes  be 
postponed  or  diminished  until  the  principal  and  interest  of  said 
debts  shall  have  been  wholly  paid."  Taking  this  sentence  only 
in  connection  with  the  first,  and  it  would  seem  the  Legislature 
might  borrow  three  hundred  thousand  dollars  for  ordinary  pur- 
poses and  in  any  manner  they  saw  fit.  They  might  borrow 
any  sum  beyond  three  hundred  thousand  dollars  for  extraordi- 
nary expenses,  but  if  the  borrowing  was  for  extraordinary 
expenses,  two  things  were  necessary  to  be  done  as  conditions 
precedent  to  the  borrowing. 

First — The  Act  authorizing  the  creation  of  the  debt  must 
specifically  mention  the  purpose  or  purposes  for  which  it  is  to 
be  created. 

Second — ^It  must  provide  a  specific  tax  especially  set  apart 
for  that  debt,  sufficient  in  amount  to  pay  the  interest  semi- 
annually, and  extingush  the  principal  within  twenty  years.  If 
these  conditions  precedent  are  performed,  then  it  would  appear 
that  the  indebtedness  might  be  incurred  for  any  object  of  extrar 
ordinary  expense  which  the  Legislature  are  not  specially  pro- 
hibited in  other  sections  from  incurring.  There  would  be  no 
difficulty  in  interpreting  this  section  if  it  only  contained  these 
two  sentences. 

The  third  sentence  is  in  these  words :  "  Every  contract  of 
indebtedness  entered  into  or  assumed  by  or  on  behalf  of 
the  State,  when  all  its  debts  and  liabilities  amount  to  said  sum 
before  mentioned,  shall  be  void  and  of  no  effiect,  except  in 
cases  of  money  borrowed  to  repel  invasion  or  suppress  insur- 
rection, defend  the  State  in  time  of  war,  or  if  hostilities  be 
threatened,  provide  for  the  public  defense." 

This  sentence,  taken  literally,  excludes  the  possibility  of 
allowing  the  State  debt  in  any  instance  to  exceed  three  hun- 
dred thousand  dollars,  unless  the  excess  be  created  for  the 
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purpose  of  repeOmg  vn/oasion^  mijppreamig  m&urrectian^  etc. 
K  ftuch  is  the  meaning,  then  the  conditions  precedent  to  the 
borrowing  money  for  extraordmary  expenses^  as  mentioned  in 
the  second  sentence,  has  reference  only  to  money  borrowed 
for  the  purpose  of  being  nsed  to  repel  invasion,  etc.  The  lan- 
guage of  the  whole  section  is  capable  of  such  interpretation, 
and  possibly  such  was  the  intention  of  the  Convention*  Yet 
it  would  appear  absurd  to  allow  the  Legislature  to  borrow 
three  hundred  thousand  dollars  for  ordinary  purposes,  without 
any  restrictions  as  to  the  mode  of  providing  for  its  payment, 
and  yet  deny  to  them  the  right  to  borrow  a  single  dollar  for 
the  defense  of  the  State,  in  case  of  the  most  sudden  emergency 
arising  from  invasion,  insurrection  or  war,  until  the  LegisW 
tnre  had  first  considered  and  devised  the  ways  and  means  to 
pay  debt  and  principal,  and  passed  the  necessary  law  for  raid- 
ing those  means.  It  is,  to  say  the  least,  an  extraordinary 
limitation  on  legislative  powers. 

Whether  the  Convention  meant  to  provide  for  two  or  three 
classes  of  State  debts  it  may  not  be  necessary  to  determine  in 
settling  this  question.  It  may  have  been  intended  to  provide 
for  three  classes  of  debts : 

JFtrgt — ^Three  himdred  thousand  doUars,  with  no  restriction 
SB  to  the  manner  or  time  of  borrowing  or  paying. 

Second — ^Debts  for  any  extraordinary  expense,  not  to  be 
eantraeted  except  upon  the  conditions  precedent,  that  the  Act 
authorizing  the  debt  should  specify  the  purposes  for  which  it 
was  contracted,  and  provide  the  necessary  taxation  to  pay 
semi-annual  interest  and  extinguish  the  principal  in  twenty 
years. 

Third — ^Debts  contracted  to  repel  invasion,  etc. 

If  it  was  intended  to  provide  for  three  classes,  doubtless  it 
was  intended  that  the  Legislature  should  be  as  unrestricted  in 
the  mode  and  manner  of  contracting  the  third  as  the  finst 
named  class  of  debts.  But  it  may  have  been  the  intention  of 
the  framers  of  the  Constitution  to  provide  for  only  two  cksses 
of  debts.  The  first  class  of  three  hundred  thousand  dollars,  as 
we  have  mentioned ;  the  second  class  debts  for  such  ex^raor^ 
dinary  eoopenses  as  might  be  mowrred  in  rtpeOmg  imwrnouy 
etc 


Digitized  by 


Google 


m       SUPKEME  OOtlET  OF  NEVADA,  1866. 

State  €X  rel.  NightlngUl «.  Bo«rd  of  Commisnonen  of  Storey  Comitj. 

If  the  Constitution  .provides  for  only  two  classes  of  debts, 
the  conditions  precedent  above  mentioned  apply  to  this  second 
class  only.  If  this  section  provides  for  three  classes  of  debts, 
there  is  no  pretext  for  claiming  a  conflict  between  its  provi- 
sions and  those  of  Section  24,  Article  XVll.  The  State  might 
borrow  any  amount  of  money  for  defense  against  invasion, 
insurrection  or  other  hostility,  without  interference  with  the 
limitation  or  taxation  referred  to.  That  limitation  on  the 
right  of  taxation  would  not  materially  impair  the  credit  of  the 
State  or  lessen  its  ability  to  borrow,  if  it  made  a  pledge  of 
future  taxation  and  resources. 

If,  however,  the  Constitution  provides  for  only  two  classes 
of  debts,  then  no  money  to  protect  the  State,  however  urgent 
the  necessity,  can  be  borrowed  (after  the  three  hundred  thou- 
sand dollars  limit  has  been  reached),  without  providing*  the 
means  to  pay  all,  principal  and  interest,  in  twenty  years. 
And  it  is  argued  that  the  State  cannot  borrow  anything  to 
repel  invasion,  etc.,  without  coming  in  conflict  with  Article 
XVII.,  Section  24.  That  the  one  and  a  quarter  per  cent, 
allowed  by  that  section  to  be  levied,  is  all  appropriated  to 
special  purposes  and  cannot  be  set  apart  for  payment  of  inter- 
est, etc.,  on  money  borrowed  to  repel  invasion ;  and  that  it 
could  not  have  been  the  intention  of  the  Convention  to  so  tie 
up  the  State  and  render  it  helpless  for  three  years.  The 
premises  in  this  argument  are  not  altogether  correct.  The 
whole  one  dollar  and  twenty-five  cents  of  taxes  allowed  by 
section  24,  to  be  collected  for  State  purposes,  are  appropriated 
for  this  year,  and  if  only  two  classes  of  debt  are  provided  for, 
it  would  be  impossible  before  the  first  day  of  January  next  to 
borrow  any  money  for  defense  of  the  State  without  exceeding 
the  one  dollar  and  twenty-five  cents  limitation  in  section  24. 
This  state  of  things  would  not  necessarily  continue  three  years. 
Ninety-five  cents  of  the  one  dollar  and  twenty-five  cents  will 
be  under  the  entire  control  of  the  next  Legislature  (if  the  debt 
for  which  it  is  pledged  is  paid  this  year,  as  it  probably  will 
be),  and  they  may,  if  any  emergency  arises,  set  apart  the 
whole  or  any  portion  of  that  ninety-five  cents  on  the  huiSidred 
dollars  to  pay  interest,  and  gradually  extinguish  the  priuieipal 
of  a  debt  contracted  to  repel  invasion  or  suppress  insurre<ction. 
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They  could  leave  the  ordinary  expenses  of  the  Government  to 
be  paid  by  poll  taxesjtlicense  taxes,  and  borrowing  within  the 
three  hundred  thousand  dollars,  etc.  The  whole  argument 
seems,  however,  better  calculated  to  throw  doubt  upon  the 
correctness  of  the  policy  which  governed  the  Convention,  than 
upon  their  intentions  as  expressed  in  the  limitation  on  the  tax- 
ing power.  The  limitation  in  the  24th  Section  of  the  XYIIth 
Article  of  the  Constitution  is  expressed  in  the  broadest  and 
most  comprehensive  language.  Although  the  3d  Section  of 
the  IXth  Article  is  somewhat  obscure  in  its  meaning,  we  see 
nothing  therein  which  necessarily  restricts  the  operation  of  the 
section  in  Article  XVII.  just  referred  to.  So  much  of  the  law 
under  consideration  as  provides  for  the  levy  of  the  twenty-five 
cent  tax,  is  imconstitutional  and  void.  This,  however,  does 
not  affect  the  validity  of  the  bonds.  The  money  attempted  to 
be  raised  was  for  a  legitimate  purpose — one  for  which  the 
Legislature  might  lawfully  appropriate  money.  It  does  not 
appear  that  the  Legislature  has  passed  the  limit  of  three 
hundred  thousand  dollars,  and  if  they  have  not  passed  that 
limit,  the  bonds,  if  negotiated,  would  be  a  binding  debt  on  the 
State,  to  be  paid  as  any  other  liability.  The  defendants  were 
right  in  the  course  they  pursued.  The  mandamus  is  dismissed 
with  costs. 


G.  W.  MATNAED^  Appellaot,  v.  C.    W,    NEWMAN 

ET  AL.,   KeSPONDENTS. 

To  ooin  money  means  to  fabricate  it  ont  of  metafic  sabstanoes. 

Money  IS  anytluag  which  paaees  cnzrent  as  a  general  medinm  of  ezehange  and 

measure  of  yalnes. 
P^er  money  is  different  firom  negotiable  securities. 
The  power  of  the  National  Goremment  to  issue  treasury  notes  is  not  derired  from 

the  special  power  to  coin  money,  but  is  an  incident  to  the  more  general  powen 

of  the  Goremment. 
This  power  has  been  exercised  heretofore  and  sustained  by  all  brancbei  of  the  Got* 

emment,  and  is  no  longer  an  open  question. 
Beetions^,  9  and  10  of  Artiole  I.  of  the  United  States  Constitution  commented  on 

and  construed. 
In  interpreting  laws,  the  intention  of  the  legislative  body  will  be  carried  out,  and  it 

will  not  be  lightly  presumed  that  the  law-making  powelr  eontemplated  the  laif 

ahonld  be  used  at  a  cloak  fat  fraud  and  opprassiotu 
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Appeal  from  the  First  District  Court  of  the  First  Judicial 
District  of  the  Territory  of  Nevada,  Storey  County,  Hon,  J. 
W.  NoBTH  presiding. 

Thomas  Strnderlo/ndy  Counsel  for  Appellant. 

Hea/rdon  <j&  Sereford^  Counsel  for  Respondents. 

At,  or  a  short  time  after  this  case  was  submitted  to  the 
Court  on  briefs,  the  case  of  Bv/rUng  v.  Driscdll  <&  Goodman 
was  also  submitted,  involving  nearly  the  same  questions  as  in 
this  case.    Elaborate  briefs  were  filed  in  that  case. 

We  were  also  furnisned  with  the  briefs  which  were  filed  in 
the  Supreme  Court  of  California,  in  the  cases  of  Idck  v.  FavUo- 
ner^  Lori/ng  v.  Cooper ,  Siggma  v.  BecMr  Rvoer  a/nd  Avium 
Water  and  Mining  Compam/,  and  Wallace  v.  CoUinSy  aU 
involving  the  constitutionality  of  the  law  of  Congress  which 
is  discussed  in  this  opinion. 

We  examined  the  whole  of  these  briefs  before  writing  our 
opinion,  but  the  great  length  of  them  precludes  their  being 
inserted  in  this  report.  To  condense  such  a  mass  of  brieft 
would  take  more  time  than  we  have  at  our  disposal. 

The  principal  points  made  in  the  argument  of  the  constitu- 
tionality of  the  law  are  noticed  in  our  opinion. 

Opinion  by  Beattt,  J.,  full  Bench  concurring. 

The  defendants,  Newman  and  A.  C.  Hamilton,  in  May,  1862, 
executed  and  delivered  a  note  in  the  following  words : 

"  Six  months  after  date  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  John  E.  Harrold  ten  thousand  dollars,  for 
value  received.  "  C.  W.  l^fEWMAN, 

"A.  C.  HAMILTON. 

"  Gold  Hill,  May  1st,  A.  D.  1862." 

This  note  passed  by  assignment  to  plaintiff,  and  he  obtained 
judgment  against  the  defendants  for  nine  thousand  eight  hun- 
dred and  nineteen  dollars  and  sixty  cents — ^the  amount  of  the 
note  and  interest,  less  a  payment  of  one  thousand  one  hun- 
dred dollars  made  thereon  before  suit.     After  judgment 
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defendants  tendered  to  plaintiff  the  full  amount  of  debt, 
interest  and  costs,  in^TJnited  States  legal  tender  notes.  The 
plaintiff  refused  to  accept  them  in  payment  of  the  debt. 
The  defendants  then  paid  them  into  Court,  or  paid  them  to  the 
Clerk  of  the  Court  wherein  the  judgment  was  rendered. 
TJpon  proper  notice,  the  plaintiff  was  brought  into  Court,  and 
again  refused  to  accept  the  legal  tender  notes  in  payment  of 
his  debt.  The  Court  then,  on  motion  of  defendants,  ordered 
the  Clerk  to  satisfy  the  judgment  as  of  record.  From  this 
order  the  plaintiff  appeals,  and  the  only  point  made  before 
this  Court  is  that  the  law  of  Congress  of  the  25th  of  February, 
1862 — ^in  regard  to  legal  tender  notes — is  unconstitutional  and 
void. 

In  determining  this  question  it  may  not  be  unprofitable  or 
inappropriate  to  revert  to  the  history  of  the  formation  of  this 
Government  prior  to  the  adoption  of  the  present  Constitution. 
Prior  to  the  year  1775  the  territory  which  was  first  embraced 
within  the  United  States  Government  constituted  a  part  of 
the  British  Empire.  This  territory  embraced  tliirteen  distinct 
municipal  corporations,  each  having  a  local  Legislature,  and 
exercising  certain  local  and  municipal  authority,  but  all 
acknowledging  the  supremacy  of  the  British  Government,  and 
making  no  claim  to  sovereignty.  In  1774  a  Congress,  con- 
sisting of  delegates  appointed  by  and  representing  most  of  the 
thirteen  colonies,  met  for  the  purpose  of  devising  means  for 
the  redress  of  certain  grievances  of  which  they  complained. 
In  1775  an  organized  resistance  was  made  to  the  British 
authority,  and  in  the  following  year,  July  4th,  1776,  the  thir- 
teen colonies  declared  their  independence  of  Great  Britain. 
The  inauguration  of  resistance,  the  organization  of  armies,  the 
Declaration  of  Independence,  the  sending  of  Commissioners 
abroad  to  seek  foreign  aid,  were  all  the  acts  of  Congress — a 
body  of  deputies  elected  or  appointed  by  the  separate  States 
or  municipalities,  but  still  acting  for  the  whole  body  of  States 
as  one  nation,  or  one  people.  No  one  of  the  colonies,  so  far 
as  we  are  aware,  ever  declared  its  independence  of  the  mother 
country.  That  act  was  the  joint  act  of  all.  The  different 
colonies  raised  regitnents  of  troops  within  their  own  j  urisdiction, 
but  when  placed  in  the  field  they  were  under  the  command  of 
18 
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Generals  appointed  by  the  Central  Government.  At  the  begin- 
ning of  the  Revolution  there  was  no  written  law  or  Constitution 
defining  or  limiting  the  power  of  Congress.  The  Government 
had  no  Courts,  and  no  civil  ministerial  officers ;  it  had,  in  fine, 
no  machinery  for  carrying  its  laws,  decrees  or  resolutions  into 
effect.  All  laws  had  to  be  enforced  by  the  machinery  furnislied 
by  the  municipal  governments  of  the  respective  colonies.  They 
were  obeyed  and  enforced,  as  decrees  of  revolutionary  tribu- 
nals are  usually  enforced,  by  the  universal  consent  of  the 
revolutionary  party,  and  the  general  belief  that  any  failure 
to  implicitly  obey  such  mandates  would  cripple  the  efforts 
of  the  revolutionists,  and  restore  the  former  Government  to 
power. 

At  the  very  outset  of  the  controversy  with  the  mother 
country  it  was  foreseen  if  a  separation  took  place  some  form 
of  government  must  be  adopted  for  the  seceding  territory. 
Not  a  government  for  each  of  the  colonies,  but  a  government 
for  the  w^hole.  After  considerable  delay,  Congress,  in  the 
month  of  November,  1777,  finally  adopted  a  written  Constitu- 
tion (usually  called  "  Articles  of  Confederation  ")  for  the  gov- 
ernment of  the  new  nation  then  struggling  into  existence. 
This  was  submitted  to  the  different  colonies  for  their  ratifica- 
tion. 

This  was  approved  by  the  different  Colonial  Legislatures 
from  time  to  time.  We  believe  most  of  them  had  approved 
it  by  the  Summer  of  1778,  but  one  State,  Maryland,  did  not 
approve  it  until  the  year  1781. 

But  Congress  conducted  its  business  in  accordance  with  the 
general  provisions  of  that  instrument  both  before  and  after  its 
approval  by  the  separate  colonies.  That  instrument  shows  as 
near  as  may  be  the  original  form  of  government  adopted  by 
the  people  of  this  continent  when  they  threw  off  their  alle- 
giance to  Great  Britain. 

Whilst  the  Articles  of  Confederation  show  that  most  of  those 
powers  which  are  the  usual  attributes  of  sovereignty  were 
vested  in  the  Central  Government,  in  one  particular  the  Hjiited 
States  Government,  as  then  constituted,  was  entirely  defective 
as  to  its  sovereign  power.  That  Government  could  not  enforoe 
its  laws  against  individuals. 
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When  Congress  passed  a  resolution  it  must  call  on  the  State 
authorities  to  enforce  it.  K  the  States  neglected  their  duty 
the  Government  had  no  way  to  compel  obedience  to  its  man- 
dates unless  it  were  to  make  war  on  the  refractory  State. 
Private  citizens  were  not  responsible  and  amenable  to  the  laws 
of  the  United  States.  Under  this  state  of  things  the  States 
generally,  obeyed  (at  least  partially)  the  orders  of  Congress 
during  the  war. 

At  the  conclusion  of  peace  the  States  became  negligent  or 
refractory,  and  in  many  instances  utterly  disregarded  the  reso- 
lutions of  Congress.  It  was  evident  to  all  that  a  government 
of  this  kind  must  fall  to  pieces  as  soon  as  the  outside  pressure 
of  war  and  foreign  difficulties  was  withdrawn. 

A  Constitutional  Convention  was  therefore  called  to  create 
a  stronger  and  better  regulated  government  for  the  new  State. 

That  Convention  adopted  a  preamble  in  these  words :  "  We, 
the  people  of  the  United  States,  in  order  to  form  a  more  per- 
fect union,  establish  justice,  insure  domestic  tranquility,  provide 
for  the  common  defense,  promote  the  general  welfare  and 
secure  the  blessings  of  liberty  to  ourselves  and  our  posterity, 
do  ordain  and  establish  this  Constitution  for  tlie  United  States 
of  America." 

The  Convention  then  went  on  to  confer  on  the  United  States 
Government  all  the  principal  powers  it  had  possessed  imder 
the  Articles  of  Confederation ;  such  as  making  peace  and  war, 
sending  and  receiving  embassadors,  raising  and  maintaining 
armies  and  navies,  etc.,  and  expressly  prohibiting  these  powers 
to  the  States.  Besides  these  general  powers.  Courts  were 
organized,  and  all  the  machinery  provided  for  enabling  the 
Government  to  enforce  its  own  laws  without  having  to  place 
itself  in  the  humiliating  position  of  beseeching  the  different 
States  to  carry  its  orders  into  effect.  Under  this  Constitution 
the  United  States  became  a  real  sovereignty.  The  States,  it  is 
true,  are  commonly  called  sovereign  States,  but  we  are  at  a 
loss  to  know  in  what  their  sovereignty  consists.  They  can 
neither  make  war  nor  peace,  send  nor  receive  'embassadors, 
yield  up  nor  acquire  territory,  nor  protect  their  own  citizens 
from  seizure,  trial  and  condemnation  by  the  General  Govern- 
ment for  offenses  against  its  laws*    It  appears  to  us  as  absurd 
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to  talk  about  the  soveffeignty  of  a  State  where  another  Govern- 
ment has  the  right  (we  speak  not  of  those  acts  which  a  stronger 
State  may  by  force  and  violence  exert  towards  a  weaker 
neighbor) — the  legal  right  to  seize  any  of  its  citizens  and 
subject  them  to  trial.  It  is,  however,  useless  to  cavil  about 
terms.  We  have  only  alluded  to  the  general  powers  of  the 
Federal  and  State  Governments,  in  order  that  our  views 
about  the  intent  and  effect  of  the  constitutional  provisions  we 
shall  have  occasion  to  review,  may  be  the  more  readily  under- 
stood. 

We  have  already  seen  that  the  preamble  of  the  Constitution 
recites  that  it  (the  Constitution)  is  ordained  and  established 
among  other  things  to  "  provide  for  the  common  defense"  and 
"  promote  the  general  welfare"  of  the  people  of  the  United 
States.  It  goes  on  to  provide  for  a  legislative  department  of 
the  Government,  the  mode  of  electing  members  to  the  two 
houses  of  Congress,  manner  of  passing  bills,  etc.,  and  then  in 
section  eight  shows  what  shall  be  tlie  powers  of  Congress. 
Section  8,  as  u&uaUy  printed,  reads  as  follows : 

"  Section  8.  The  Congress  shall  have  power  to  lay  and  col- 
lect taxes,  duties,  imposts  and  excise,  to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  general  welfare  of  the  United 
States ;  but  all  duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States ; 

To  borrow  money  on  the  credit  of  the  United  States ; 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures; 

To  provide  for  the  punishment  of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States ; 

To  establish  post-oflSices  and  post-roads ; 

To  promote  the  progress  of  science  and  usefiil  arts  by  secur- 
ing for  limited  times  to  authors  and  inventors  tlie  exclusive 
right  to  their  respective  writings  and  discoveries; 

To  constitute  tribunals  inferior  to  the  Supreme  Court ; 
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To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offenses  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water ; 

To  raise  and  support  armies,  but  no  appropriations  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years ; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections  and  repeal  invasions ; 

To  provide  for  organizing,  arming  and  disciplining  the 
militia,  and  for  governing  sucli  part  of  thent  as  may  be  em- 
ployed in  the  service  of  the  United  States,  reserving  to  the 
States  respectively  the  appointment  of  the  officers,  and  the 
authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress ; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  States,  and  the  acceptance  of  Congress,  become  the 
seat  of  the  Government  of  the  United  States,  and  to  exercise 
like  authority  over  all  places  purchased  by  the  consent  of  the 
Legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards  and  other 
needful  buildings ;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  officer  thereof." 

The  9th  Section  of  the  Ist  Article  of  the  Constitution  limits 
the  powers  of  Congress. 

The  10th  section  limits  the  powers  of  the  States. 

These,  perhaps,  are  all  the  clauses  of  the  Constitution  which 
we  will  be  called  upon  especially  to  examine  in  this  investi- 
gation. 

It  is  claimed  by  respondents  that  the  clause  Vhich  gives 
Congress  power  "  to  coin  money,  regulate  the  value  thereof," 
etc.,  confers  on  that  body  the  right  to  emit  treasury  notes  and 
make  them  a  legal  tender. 
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We  have  long  disqiiisitionB  by  counsel  on  each  side  of  this 
question  (we  speak  in  general  of  counsel  who  have  prepared 
briefs  on  this  subject^  and  which  have  been  laid  before  us, 
although  some  of  them  are  not  counsel  in  this  particular  case), 
as  to  the  meaning  of  the  words  "  coin"  and  "  money."  We 
have  no  hesitation  in  saying  that  to  "  coin  money"  means  to 
fabricate  it  out  of  metallic  substances.  To  emit  stamped  paper 
is  not  to  coin  money  as  the  word  is  generally  understood,  nor 
as  we  think  it  was  used  in  the  Constitution. 

On  the  other  hand,  we  think  ^nonerj  means  anything  which 
passes  current  as  the  common  medium  of  exchange  and 
measure  of  value  for  other  articles,  wliether  it  be  the  bills  of 
private  or  incorporated  banks,  Government  bills  of  credit, 
treasury  notes  or  pieces  of  coined  metal.  Money  is  anything 
which  by  law,  usage  or  common  consent  becomes  a  general 
medium  by  which  the  value  of  other  commodities  is  measured 
and  denominated. 

Paper  money  is  distinguishable  from  other  negotiable  paper, 
such  as  notes,  bills  of  exchange,  etc.,  because  it  is  always  (after 
once  put  in  circulation)  payable  to  bearer  not  to  order ;  because 
it  is  made  to  represent  convenient  amounts  for  the  ordinary 
transaction  of  business,  is  printed  and  written  on  paper  not 
easily  worn  out,  and  therefore  capable  of  being  passed  from 
hand  to  hand  for  a  long  time  without  destruction.  By  general 
consent  it  is  used  and  treated  as  money  and  not  as  negotiable 
paper.  If  one  endorses  his  name  on  such  note  he  does  not 
thereby  become  responsible  for  the  insolvency  of  the  bank,  but 
merely  guarantees  the  note  is  nof  a  counterfeit.  Neither  the 
Courts  of  law  nor  the  community  treat  such  paper  as  nego- 
tiable securities,  but  as  money ^  something  which  is  used  as  a 
general  representative  and  measure  of  values. 

But  whilst  we  do  not  think  that  the  power  to  "  coin  money  " 
gives  the  power  to  print,  fabricate  or  issue  paper  money,  we 
have  no  doubt  that  this  power  exists  as  an  incident  to  the  gen- 
eral powers  of  the  National  Government.  In  the  case  of 
McOvUoch  V.  State  of  Mwryhmd^  the  question  was  raised 
whether  the  United  States  had  the  constitutional  right  to  char- 
ter a  United  States  bank. 

The  power  of  the  Government  to  charter  such  an  institution 
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was  sustained  by  the  unanimous  opinion  of  the  Supreme  Court, 
at  that  time  presided  over  by  Chief  Justice  Marshall,  a  man 
of  great  purity  of  character,  and  probably  the  ablest  jurist 
ever  produced  in  the  United  States.  lie,  in  his  opinion,  sus- 
taining the  action  of  Congress  in  this  case,  clearly  admits  that 
there  is  no  express  grant  of  power  to  Congress  to  charter  a 
bank,  but  ably  argues  that  if  the  Federal  Legislature  is  empow- 
ered and  required  to  "  levy  and  collect  taxes,  to  borrow  money, 
to  regulate  commerce,  to  declare  and  conduct  a  war,  to  raise 
and  support  armies  and  navies,"  and  conduct  generally  all  the 
external  and  many  of  the  internal  affairs  of  a  great  nation,  it 
must,  from  the  very  necessity  of  the  case,  have  the  power  of 
selecting  the  means  to  carry  out  these  great  powers. 

That  Congress  having  determined  that  a  bank  was  necessary 
to  the  management  of  its  fiscal  affairs,  it  was  therefore  consti- 
tutional to  charter  such  an  institution  to  facilitate  those  opera- 
tions. That  the  power  to  cliarter  the  bank  resulted  from  the 
general  nature  of  the  express  powers  granted  to  Congress. 

We  think  it  would  be  difficult  to  show  why,  if  Congress  may 
charter  a  National  bank,  to  facilitate  the  transaction  of  its 
legitimate  affairs,  it  may  not  make  treasury  notes  for  the  same 
purposes,  and  if  it  issues  treasury  notes,  why  it  may  not  give 
to  them  such  character  as  it  sees  fit.  The  same  object  is 
attained  by  the  bank  and  the  treasury  notes.  The  Govern- 
ment is  enabled  to  conduct  its  financial  affairs  more  success- 
fully with  these  aids  than  it  can  without  them.  We  think, 
then,  we  might  rest  this  case  on  this  proposition :  That  Con- 
gress has  heretofore  exercised  a  power  precisely  similar  to  the 
one  under  consideration,  and  their  action  has  been  sustained 
by  the  highest  judicial  tribunal  in  the  country,  and  this  should 
no  longer  be  considered  an  open  question.  But  if  it  were  an 
entirely  new  question,  we  would  have  no  doubt  on  our  minds 
as  to  the  power  of  Congress.  We  have  no  access  to  many  of 
the  books  we  would  like  to  examine  in  connection  with  this 
subject,  but  we  propose  with  such  aids  as  we  have  before  us  to 
look  into  the  views  of  the  framers  of  the  Constitution  in  regard 
to  the  general  powers  of  Congress. 

When  that  clause  of  Section  8  of  Article  I.  of  the  Constitu- 
tion, which  authorizes  Congress  to  borrow  money,  etc.,  was 
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under  consideration,  it  first  read,  "  to  borrow  money  and  emit 
bills  on  the  credit,"  etc. 

Upon  a  motion  to  strike  out  "  emit  bills,"  the  following 
debate  occurred : 

[We  copy  from  Mr.  Ilaight's  brief  in  the  case  oi  James  Lick 
V.  WUliam  Faidknm*  et  al.^  pp.  73-4-5-6,  not  having  Elliot's 
Debates  within  our  reach.] 

''  Mr.  Gouvemeur  Morris  moved  to  strike  out '  and  emit 
])ill8'  on  the  credit  of  the  United  States. 

'''If  the  United  States  had  credit,  such  bills  would  be 
unnecessary ;  if  they  had  not,  unjust  and  useless.' 

"Mr.  Butler  seconds  the  motion. 

"  Mr.  Madison — ^Will  it  not  be  sufficient  to  prohibit  the 
making  them  a  tender  ?  This  will  remove  the  temptation  to 
emit  them  with  unjust  views ;  and  promissory  notes  in  that 
shape  may  in  some  emergencies  be  best. 

"  Mr.  Gouvemeur  Morris — Striking  out  the  words  will  leave 
room  still  for  notes  of  a  responsible  minister,  which  will  do  all 
the  good  without  the  mischief.  The  mpneyed  interest  will 
oppose  the  plan  of  Government,  if  paper  emissions  be  not  pro- 
hibited. 

"  Mr.  Gorham  was  for  striking  out  without  inserting  any 
prohibition.  If  the  words  stand,  they  may  suggest  and  lead 
to  the  measure. 

"Mr.  Mason  had  doubts  on  the  subject.  Congress,  he 
thought,  would  not  have  the  power  unless  it  were  expressed. 
Though  he  had  a  mortal  hatred  to  paper  money,  yet,  as  he 
could  not  foresee  all  emergencies,  he  was  unwilling  to  tie  the 
hands  of  the  Legislature.  He  observed  that  the  late  war  could 
not  have  been  carried  on  had  such  a  prohibition  existed. 

"  Mr.  Gorham — The  power,  as  far  as  it  will  be  necessary  or 
safe,  is  involved  in  that  of  borrowing. 

"  Mr.  Mercer  was  a  friend  to  paper  money,  though  in  the 
present  state  and  temper  of  America  he  should  neither  pro- 
pose nor  approve  of  such  a  measure.  He  was  consequently 
opposed  to  a  prohibition  of  it  altogether.  It  will  stamp  sus- 
picion on  the  Government  to  deny  a  discretion  on  this  point. 
It  was  impolitic  also  to  excite  the  opposition  of  all  those  who 
were  friends  to  paper  money.    The  people  of  property  would 
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be  sure  to  be  on  the  side  of  the  plan,  and  it  was  impolitic  to 
purchase  their  further  attachment  with  the  loss  of  the  opposite 
class  of  citizens. 

"Mr.  Ellsworth  thought  this  a  favorable  moment  to  shut 
and  bar  the  door  against  paper  money.  The  mischief  of  the 
various  experiments  which  had  been  made  were  now  fresh  in 
the  public  mind,  and  had  excited  the  disgust  of  all  the  respec- 
table part  of  America.  By  withholding  the  power  from  the  new 
Government,  more  friends  of  influence  would  be  gained  to  it 
than  by  almost  anything  else.  Paper  money  can  in  no  case  be 
necessary.  Give  the  Government  credit,  and  other  resources 
will  offer.     The  power  may  do  harm,  never  good. 

"  Mr.  Randolph — ]S'otwithstanding  his  antipathy  to  paper 
money,  could  not  agree  to  strike  out  the  words,  as  he  could 
not  foresee  all  the  occasions  that  might  arise. 

"  Mr.  Wilson — It  will  have  a  most  salutary  influence  on  the 
credit  of  the  United  States  to  remove  the  possibility  of  paper 
money.  This  expedient  can  never  succeed  while  its  mischiefs 
are  remembered,  and  as  long  as  it  can  be  resorte^  to  it  will  be 
a  bar  to  other  resources. 

"  Mr.  Butler  remarked  that  paper  was  a  legal  tender  in  no 
country  in  Europe.  He  was  urgent  for  disarming  the  Gov- 
ernment of  such  a  power. 

"  Mr.  Mason  was  still  averse  to  tying  the  hands  of  the  Legis- 
lature altogether.  If  there  was  no  example  in  Europe,  as 
just  remarked,  it  might  be  observed  on  the  other  side  that 
there  was  none  in  which  the  Government  was  restrained  on 
this  head. 

"Mr.  Eead  thought  the  words,  if  not  struck  out,  would  be 
as  alarming  as  the  mark  of  the  beast  in  Revelations. 

"  Mr.  Langdon  had  rather  reject  the  whole  plan  than  retain 
the  three  words,  '  and  emit  bills.' 

On  the  motion  for  striking  out :  New  Hampshire,  Massa- 
chusetts, Connecticut,  Pennsylvania,  Delaware,  Virginia,  North 
Carolina,  South  Carolina,  Georgia.     Ayes,  9. 

"  New  Jersey,  Maryland.    Noes,  2. 

"  The  clause  for  borrowing  money  was  agreed  to  nem.  con. 
Adjourned." 

To  this  report  the  editor  adds  the  following  note : 
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"  This  vote  in  the  affirmative  by  Virginia  was  occasioned 
by  the  acqniescence  of  Mr.  Madison,  who  became  satisfied  that 
striking  out  the  words  would  not  disable  the  Government  from 
the  use  of  public  notes,  as  far  as  they  could  be  safe  and  proper, 
and  would  only  cut  off  the  pretext  for  a  paper  currency^  <md 
pctHiavila/rly  for  maJdng  the  UUs  a  tender  either  for  public  or 
pri/oaie  debt%?^ 

This  debate  shows  that  whilst  a  decided  majority  of  the 
Convention  were  in  favor  of  striking  out  the  words  "  emit 
bills,"  they  were  induced  to  favor  the  motion  by  various 
motives.  Some  wished  to  deprive  Congress  of  all  power  to 
issue  paper  money.  Others  did  not  wish  to  deprive  Congress 
of  the  power  to  issue  bills  of  credit  or  paper  money,  but  only 
to  strike  out  those  words,  lest  their  retention  should  be  con- 
strued into  an  invitation  to  Congress  to  introduce  a  system  of 
paper  bills  of  credit  as  a  circulating  medium,  which  nearly  all 
thought  would  not  be  advisable  in  the  then  situation  of  the 
country.  But  whilst  the  clause  was  stricken  out  there  were 
unmistakable  intimations  by  several  members  that  still  the 
Government  would  have  the  right  under  certain  exigencies  to 
issue  such  bills. 

The  9th  section  contains  the  limitations  upon  the  power  of 
Congress.  In  that  section  there  is  no  limitation  or  restriction 
prohibiting  the  issuance  of  bills  of  credit  or  of  making  them 
a  legal  tender.  As  this  question  was  brought  to  the  attention 
of  the  Convention  in  the  discussion  of  the  Vlllth  Article,  and 
as  it  was  distinctly  claimed  that  Congress  would  have  power  to 
issue  bills  of  credit  imder  its  general  power,  without  any 
special  grant,  it  appears  to  us  that  the  restriction  would  have 
been  imposed  in  the  9th  section,  if  the  Convention  had  not 
been  satisfied  that  it  was  improper  and  unwise  to  do  so. 

We  will  probably  be  answered  that  the  theory  on  which  the 
Constitution  was  framed  was,  that  the  Congress  should  possess 
no  power  but  what  was  specially  granted  to  it ;  that  it  would 
be  idle  to  say  Congress  should  not  have  such  a  power.  Such 
a  clause  would  be  marring  the  symmetry  of  the  instrument 
and  inserting  useless  and  nugatory  words.  That  the  9th  sec- 
tion was  intended  to  limit  the  exercise  of  powers  expressly 
granted  in  the  8th  section,  but  not  to  prohibit  the  exercise  of 
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powers  never  granted.  This  argument  is  plausible,  but  cer- 
tainly not  sound  in  its  application.  The  9th  section  not  only- 
limits  powers  eijopressly  granted  in  section  8,  but  also  limits 
the  action  of  Congress  on  subjects  to  which  no  allusion  is 
made  in  section  8.  One  of  the  prohibitions  is  in  these  words : 
"  The  privilege  of  the  writ  of  habeas  carpus  shall  not  be  sus- 
pended unless  when  in  case  of  rebellion  or  invasion  the  public 
safety  may  require  it."  ^ 

Now  there  is  certainly  nothing  in  section  8  which  expressly 
gives  to  Congress  the  right  to  suspend  the  writ  of  habeas  cor- 
pus. If  section  9  was  only  intended  to  limit  and  explain  the 
express  powers  granted  in  section  8,  why  was  this  clause  intro- 
duced %  The  only  possible  way  to  explain  the  presence, of  this 
clause  is  to  suppose  that  the  Convention  understood  and  knew 
that  the  Government  must,  to  sustain  itself  and  perpetuate  its 
existence,  assume  many  powers  that  were  not  expressly 
gra/rded.  That  it  must  assume  and  exercise  them  as  auxiliary 
to  and  resulting  from  those  great  powers  which  were  expressly 
granted.  They  supposed,  probably,  that  in  times  of  difficulty 
the  Government  would  be  compelled  occasionally  to  suspend 
the  writ  of  habeas  corpus^  as  the  British  Government  under 
such  circumstances  had  done.  Whilst  they  were  not  willing 
to  deprive  the  Government  of  that  power,  they  were  disposed 
to  restrict  it  as  far  as  compatible  with  the  public  safety!  So, 
too,  with  regard  to  bills  of  credit ;  whilst  the  Convention  was 
unwilling  to  immte  Congress  to  introduce  a  paper  currency, 
by  inserting  such  powers  among  the  express  grants,  they  were 
equally  wrmjoilling  to  deprive  them  of  that  power  if  the  exi- 
gencies of  the  nation  required  its  exercise. 

When  we  look  to  the  10th  section,  which  contains  the  limi- 
tations on  State  authority,  we  find  the  States  are  prohibited 
from  emiting  bills  of  credit,  or  making  anything  but  gold  and 
silver  a  legal  tender.  So  the  subject  was  again  and  again 
called  to  the  attention  of  the  Convention.  Their  deliberate 
intention  seems  to  have  been  to  prohibit  these  powers  to  the 
States  and  vvot  to  prohibit  them  to  the  General  Government. 
But  whilst  the  Convention,  of  set  purpose  (and  not,  as  it 
appears  to  us,  either  from  an  oversight  or  the  desire  to  pre- 
serve the  symmetry  and  consistency  of  the  instrument),  refused 


Digitized  by 


Google 


284       SUPREME  OOXJET  OF  NEVADA,  1866. 

Maynaid  «.  Newman  el  aU 

to  prohibit  these  powers  to  the  Government,  it  also  refused  to 
make  an  express  grant  thereof.  Not  only  was  there  no  prohi- 
bition against  the  exercise  of  such  authority  contained  in  the 
9th  section,  but  no  one  ever  proposed,  so  far  as  we  can  see  with 
the  lights  before  us,  to  insert  such  a  clause.  It  seems  to  have 
been  left  with  the  tacit  understanding  that  such  a  power  might 
be  claimed  at  some  future  day,  and  that  it  should  be  left  to 
others  to  decide  whether,  unier  the  general  powers  conferred 
on  Congress,  this  power  to  issue  notes  and  make  them  a  circu- 
lating medium  could  be  excercised. 

Similar  powers  have  been  exercised  by  the  General  Govern- 
ment from  its  first  institution,  and  they  have  been  sanctioned 
by  all  departments  of  the  Government,  legislative.  Executive 
and  judicial.  Two  United  States  banks  have  been  chartered, 
and  treasury  notes  or  bills  of  credit  have  been  issued  several 
times  heretofore.  Congress  has  repeatedly  passed  Acts  declar- 
ing sometimes  one  kind  of  money  and  sometimes  another  shall 
be  a  legal  tender ;  sometimes  silver,  at  others  gold ;  sometimes 
foreign,  and  sometimes  domestic  coin.  The  constitutionality 
of  these  Acts  have  never  been  seriously  questioned.  At  least 
it  has  been  the  uniform  practice  of  Government  for  more  than 
three-quarters  of  a  century  to  make,  alter  and  modify  the  law 
in  regard  to  what  shall  be  a  legal  tender,  and  those  laws  have 
imifortnly  been  submitted  to  and  acknowledged  as  the  law  of 
the  land.  If  Congress  can  make  gold  or  silver  a  legal  tender, 
it  certainly  can  make  copper,  lead  or  iron  a  legal  tender.  If 
it  may  mate  copper  a  legal  tender,  why  not  stamped  paper,  or 
any  other  article  ? 

The  Constitution  prohibits  the  States  making  anything  but 
gold  or  silver  a  legal  tender.  But  there  is  no  such  limitation 
on  the  powers  of  Congress.  There  certainly  is  no  power  con- 
ferred on  Congress  in  express  terms  to  make  anything  a  legal 
tender.  The  power  to  make  laws  on  this  subject  must  be 
exercised  as  one  of  the  subordinate  powers  arising  from  the 
general  nature  of  the  more  extensive  and  important  powers 
granted.  The  uniform  practice  of  Government  in  regard  to 
such  powers,  and  the  acquiescence  of  the  people  for  seventy- 
five  or  eighty  years,  is  certainly  suflicient  to  establish  this  as  a 
constitutional  power. 
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There  is  one  clause  of  the  Constitution  to  which  reference 
is  seldom  made  in  investigating  the  power  of  Congress,  and 
one  which,  in  our  opinion,  has  never  received  that  attention  or 
consideration  to  which  it  is  entitled.  As  usually  printed,  that 
clause  reads : 

"  Section  8.  The  Congress  shall  have  power  to  lay  and  col- 
lect taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and 
provide '  for  the  common  defense  and  general  welfare  of  the 
United  States ;  but  all  duties,  imposts  and  excises  shall  be  xmi- 
form  throughout  the  United  States." 

But  Mr.  Justice  Story,  in  speaking  of  the  phrase  "  to  pay 
the  debts,  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States,"  uses  this  language :  "  An  attempt 
has  been  somietimes  made  to  treat  this  clause  as  distinct  and 
independent,  and  yet  as  having  no  real  significancy,  per  se, 
but  (if  it  may  be  so  said)  as  a  mere  prelude  to  the  succeed- 
ing enumerated  powers.  It  is  not  improbable  that  this  mode 
of  explanation  has  been  suggested  by  the  fact  that  in  the  revised 
draft  of  the  Constitution  in  the  Convention,  the  clause  was 
separated  from  the  preceding  exactly  in  the  same  maimer,  as 
every  succeeding  clause  was,  namely :  by  a  semi-colon  and  a 
bret^  in  the  paragraph ;  and  that  it  now  stands  in  some  copies, 
and,  it  is  said,  that  it  stands  in  the  oflScial  copy  with  a  semi- 
colon interposed."    (Story  on  Constitution,  sec.  912,  vol.  1.) 

According  to  Mr.  Story  the  sentence  should  be  printed  thus : 
"  The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts  and  excises ;  to  pay  the  debts  and  provide  for  the  com- 
mon defense  and  general  welfare  of  the  United  States ;  but  all 
duties,  imposts  and  excises  shall  be  uniform  throughout  the 
United  States ;"  or  thus : 

"  The  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises ; 

"  To  pay  the  debts,  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States ; 

^^But  aU  duties,  imposts  and  excises  shall  be  uniform 
throught  the  United  States." 

Either  of  these  sentences  are  very  different  from  the  one  we 
find  in  the  present  printed  copies  of  the  Constitution  If  the 
phrase  '^  to  pay  the  debts,  and  provide  for  the  common  defense/' 


Digitized  by 


Google 


m       SUPREME  COURT  OP  NEVADA,  1866. 

Hajoard  «.  Kewman  «<  <U, 

etc.,  was  separated  into  a  distinct  paragraph,  no  one  (unless  it 
was  a  blind  and  insane  partisan  politician)  could  read  it  without 
understanding  that  it  was  a  distinct  power  granted  to  Congress 
to  provide  for  the  common  defense,  etc.,  and  not  a  mere  quali- 
fication of  the  power  to  levy  and  collect  taxes.  If  the  word 
"  excises  "  is  followed  by  a  semi-colon  instead  of  a  comma,  it 
appears  to  us  the  most  natural  and  obvious  understanding  of 
the  sentence  would  be,  that  it  was  an  independent  grant  of 
power,  and  not  a  qualification  of  the  power  to  tax.  If  we  take 
it  as  it  is  now  usually  printed — ^the  word  "  excises  "  being  fol- 
lowed only  by  a  comma — ^then  the  sentence  becoioaes  a  most 
obscure  and  puzzling  one.  It  is  capable  of  either  interpretation. 
It  might,  without  any  violence  to  the  language  as  printed,  mean 
either  that  Congress  should  possess  the  power  generally  "  to  pay 
the  debts  and  provide  for  the  general  welfare,"  etc.,  or  it  might 
mean  Congress  shall  have  the  powef  ^^  to  levy  and  collect  taxes, 
etc.,  wher&mth  to  pay  the  debts  and  provide  for  the  common 
defense,"  etc.  Btit  even  as  the  Constitution  is  now  printed, 
we  think  the  former  interpretation  the  more  rational  one. 
The  preamble  r<icites  that  the  Constitution  is  ordained  and 
established,  among  other  things,  ^^  to  provide  for  the  common 
defense  and  promote  the  general  welfare."  If  such  were  the 
objects  of  framing  the  Constitution,  what  more  natural  than 
to  grant  to  Congress  the  power  to  carry  out  those  objects  ? 
But  it  is  argued  if  these  general  powers  were  granted  to  Con- 
gress, it  included  everything  necessary  for  the  maintenance  of 
a  Central  Government,  and  that  the  other  special  grants  of 
power  in  the  subsequent  portions  of  section  8  were  entirely 
imnecessary.  To  this  argument  we  answer :  Congress  might 
under  this  general  grant  of  power  pass  any  laws  that  were 
necessary  or  prcfper  for  the  common  defense  or  general  wel- 
fare. But  the  question  would  constantly  recur  upon  each  pro- 
posed law,  is  this  necessary  ox^oper  for  the  common  defense 
or  general  welfare  %  May  it  not  be  better  to  leave  this  to  the 
local  legislation  of  the  different  States  ? 

Upon  those  points  where  the  Convention  thought  it  best 
that  the  laws  should  be  uniform  throughout  the  United  States, 
express  power  was  granted  to  Congress  so  as  to  forever  stop 
the  question  of  the  constitutionality  of  such  laws  being  raised. 
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Upon  other  points  it  was  left  to  time  and  experience  to  deter- 
mine whether  such  power  was  necessary  or  proper  to  be  exer- 
cised to  carry  into  effect  the  great  objects  of  the  Oonstitution. 
This  seems  to  have  been  the  view  taken  of  the  Constitution  by 
many  members  of  the  Convention,  including  James  Madison, 
that  great  advocate  of  State  rights  and  strict  construction — a 
view  entertained  by  him  whilst  he  was  framing  the  Constitu- 
tion, as  will  appear  from  the  extract  from  Elliot's  debates  upon 
the  discussion  in  relation  to  striking  out  the  words  '^emit 
bills."  Any  views  he  may  have  expressed  afterwards  when 
engaged  in  a  heated  political  controversy  would  be  entitled  to 
very  little  weight. 

The  Constitution,  as  interpreted  by  those  in  power,  haa 
usually  conferred  on  Congress  and  the  Executive  all  the  pow- 
ers necessary  to  conduct  the  affairs  of  a  great  nation ;  to  pro- 
tect that  nation  from  foreign  agression  and  domestic  insurreo^ 
tion.  As  interpreted  by  one  of  the  great  political  parties  of 
the  country,  when,  out  of  powers  it  has  merely  been  held  aa  a 
compact  among  a  multitude  of  sovereign  and  independent 
nations,  with  this  singular  feature  in  the  compact,  that  each 
nation  included  within  the  league  should  have  the  right  to 
interpret  the  compact  for  itself,  and  to  violate  it  at  pleasure, 
in  any  or  all  particulars ;  and  to  be  wholly  irresponsible  to  the 
other  members  of  the  league  for  such  violation ;  not  even  to 
be  liable  to  the  penalty  of  war  for  the  violation  of  its  duties. 

We  cannot  suppose  that  the  wise  and  great  men  who  framed 
the  Constitution  ever  intended  to  do  anything  so  absurd  aa  to 
make  a  compact  without  providing  the  means  to  enforce  it. 
But  the  same  men  who,  when  out  of  power  and  hopeless  of 
obtaining  it,  have  interpreted  the  Constitution  so  as  to  make 
of  it  nothing  but  an  absurd  nonentity,  have,  when  in  j^ower^ 
exercised  under  it  all  the  powers  ever  claimed  for  the  United 
States  by  the  most  ardent  supporters  of  a  strong  Ki^tional 
Government. 

Giving,  then,  what  we  believe  to  be  a  fair  and  just  interpr^ 
tation  to  the  Constitution,  we  think  that  clause  which  empow- 
ers Congress  to  pass  all  laws  ^'  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powerf^" 
should  have  a  most  liberal  construction. 
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That  Congress,  under  this  general  power,  and  indeed  from 
the  very  nature  of  the  general  powers  granted,  has  the  right 
to  pass  all  laws  that  may  be  necessary,  proper,  convenient  or 
vseful  in  carrying  out  the  special  powers  granted.  That  such 
has  been  the  interpretation  generally  put  upon  the  Constitu- 
tion by  all  branches  of  the  Government  (legislative,  judicial 
and  Executive)  from  the  first  hour  of  its  institution  down  to 
the  present  time,  is  undoubtedly  true. 

Usage  and  general  consent  is  allowed  great  weight  in  inter- 
preting all  laws.  Courts  are  always  reluctant  to  overturn  a 
long  established  rule,  and  will  not  do  so  unless  the  necessity  is 
apparent.  The  reasons  for  applying  the  rule  sta/re  decisis  to 
questions  of  constitutional  power  are  much  stronger  than  in 
other  cases.  The  legislative  department  of  our  Government 
having  exercised  certain  powers  for  a  long  series  of  years, 
commencing  with  the  very  first  establishment  of  the  Govern- 
ment, and  those  powers  during  all  that  time  having  been  sanc- 
tioned by  the  co-ordinate  branches  of  the  Government,  it  would 
be  little  short  of  revolution  for  Courts,  at  this  late  day,  to  decide 
such  powers  were  usurped.  This  Court  is  not  disposed  to 
inaugurate  any  such  system  of  revolutionary  decisions. 

We  hold,  then,  that  Congress  had  the  power  to  pass  the  law 
tmder  discussion,  not  because  such  power  is  specially  granted, 
and  not  because  it  pertains  especially  to  any  one  of  the  powers 
granted,  but  because  it  is  a  law  "  necessary  and  proper"  to  be 
passed  in  carrying  out  the  general  system  of  government  with 
which  Congress  is  intrusted. 

It  has  been  a  matter  of  reproach  to  those  who  claim  that  the 
General  Government  may  exercise  such  powers  as  are  now 
under  discussion,  that  they  do  not  agree  among  themselves  as 
to  the  source  of  power  in  that  Government.  It  is  true  there 
is  such  disagreement,  and  that  is  one  indication  that  the  advo- 
cates of  this  power  may  be  wrong. 

But  are  the  advocates  of  State  rights  any  more  consistent 
in  their  arguments  ?  One  counsel,  whose  brief  is  before  us, 
seems  to  admit  (and  really  we  cannot  see  how  such  an  admis- 
sion can  be  avoided)  that  the  United  States  might  coin  tin, 
copper  or  lead,  and  call  that  money.  That  if  the  General 
Government  can  make  anything  a  l^al  tender  (which  is 
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doubtful),  it  might  make  tin,  lead  or  copper  a  legal  tender,  but 
thinks  the  odium  attached  to  such  a  course  would  prevent  the 
Government  from  doing  so.  But  this  counsel  thinks  it  clear 
that  Congress  has  no  power  to  emit  bills  of  credit. 

Another  counsel,  equally  learned  and  earnest  in  his  argu- 
ment, admits  Congress  may  issue  bills  of  credit^  but  scouts 
the  idea  that  Congress  may  make  anything  but  gold  or  silver 
(or  precious  metals  as  he  terms  them)  a  legal  tender.  He 
seems  not  to  question  that  Congress  may  make  the  preaiouB 
Tnetals  (we  suppose  he  means  gold  and  silver,  although  several 
other  metals  are  more  valuable  than  silver)  a  legal  tender. 
Yet  there  is  no  express  power  given  to  Congress  to  make  these 
metals,  or  either  of  them,  a  legal  tender.  There  is  no  prohi- 
bition against  Congress  making  anything  else  a  legal  tender. 

Either  Congress  has  or  has  not  power  to  declare  what  shall 
be  a  legal  tender.  If  Congress  has  the  power,  it  either  derives 
it  from  the  clause  which  confers  the  power  to  coin  money  and 
regulate  its  value,  or  else  it  is  one  of  the  resulting  powers  natu- 
rally arising  from  the  grant  of  other  powers.  If  derived  from 
the  power  to  coin,  etc.,  then  it  may  well  be  contended  Con- 
gress could  only  make  coined  money  a  legal  tender ;  but  even 
then  they  might  make  copper,  which  is  certainly  a  coined 
money,  the  o^dy  legal  tender^  to  the  exclusion  of  both  gold  and 
silver.  If,  on  the  other  hand,  it  is  a  resulting  power  derived 
from  the  general  powers  of  the  Government,  Congress  might 
make  wheat,  tobacco,  or  any  other  commodity,  a  legal  tender. 

Finally,  the  learned  counsel,  as  a  climax^  to  his  argument 
against  the  power  of  Congress  to  make  anything  but  what  he 
terms  precious  metals  a  legal  tender,  uses  this  language : 

"  Again,  if  Congress  can,  by  impressing  the  Federal  stamp 
on  paper,'  give  it  a  valid  character  as  a  circulating  medium, 
why  may  .it  not,  by  the  same  means,  give  to  a  piece  of  lead, 
iron,  tin,  or  to  any  other  base  metal  of  equal  weight  to  some 
gold  coin,  the  legal  character  of  money,  and  compel  men  to 
receive  it  at  its  nominal  value,  however  much  that  might  be 
in  excess  of  its  real  worth  ?  Or,  to  apply  a  certain  test,  a  sort 
of  *  experimentum  cruHs^^  why  may  not  Congress,  following; 
the  example  of  certain  tyrants  of  the  middle  ages,  debase  thes 
current  coin,  so  that  a  coin  having  only  one-half  of  the  proper 
19 

Digitized  by  VjOOQIC 


^90        SUPEEME  COURT  OP  IlTEVADA,  1865. 

Mayiutfd  «•  Newman  €t  oL 


quantity  of  gold  and  silver  would  be  made  to  pass  for  double 
its  value  ?" 

.We  think  we  have  already  shown  that  Congress  may  make 
money  of  any  kind  of  metal,  even  of  those  base  metals  of 
which  the  gentleman  speaks  so  contemptuously. 

But  can  Congress  debase  the  cv/rrency  ?  We  had  supposed 
on  this  subject  there  could  be  no  possible  room  for  doubt. 
Congress  has  power  to  coin  money  and  regulate  the  value 
thereof. 

If  it  can  regulate  the  value  of  money,  it  may  increase  or 
diminish  the  weight  of  the  metal  to  be  used  in  fabricating  any 
coin  of  a  given  value  or  denomination. 

The  Congress  of  the  United  States  in  1834,  did  debase  the 
gold  coin  of  the  country,  to  the  extent  of  about  six  per  cent., 
or  a  little  more.  By  the  law  of  1792  the  eagle  contained  two 
hundred  and  forty-seven  and  one-half  grains  of  pure  gold,  or 
two-hundred  and  seventy  of  standard  gold,  the  alloy  being 
one-twelfth  or  eight  and  one-third  per  cent,  of  the  whole.  In 
1834  the  weight  of  the  eagle  was  reduced  from  two  hundred 
and  seventy  grains  to  two  hundred  and  fifty-eight  grains.  At 
the  same  time  the  alloy  was  increased  from  eight  and  one-third 
per  cent,  to  ten  per  cent,  of  the  whole,  so  that  after  1834  the 
eagle  contained  only  two  hundred  and  thirty-two  and  one-fifth 
grains  of  pure  gold,  or  six  per  cent,  and  a  fraction  less  than 
the  old  eagles.  Yet  until  we  saw  the  brief  in  this  case  we 
certainly  were  not  aware  that  any  one  ever  questioned  the 
power  of  Congress  to  make  this  debasement.  The  policy  of 
the  Act  of  1834  was  fiercely  assailed  at  the  time ;  but  if  the 
constitutionality  of  the  Act  was  questioned,  and  it  came  within 
our  observation  at  the  time  the  Act  was  passed,  we  have  utterly 
forgotten  it. 

If,  then,  the  arguments  in  favor  of  the  constitutionality  of 
the  Act  are  often  contradictory  and  unsatisfactory,  those 
opposed  to  it  are  equally  so. 

We  are  gravely  invoked  to  hold  this  law  unconstitutional 
because  of  it«  being  unjust,  oppressive  and  impolitic.  We 
are  told  that  the  issuance  of  paper  promises  to  pay  which 
are  not  redeemed  according  to  the  promise  on  tUe  face  of 
the  paper  is  but  a  fraud  and  a  swindle ;  that  it  is  a  most 
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outrageous  fraud  to  compel  creditors  to  take  such  paper 
in  payment  of  their  debts ;  that  such  a  dishonest  and  unfair 
law  cannot  inure  to  the  benefit  of  the  Government;  that 
the  issuance  of  such  money  does  not  add  to  the  resources 
of  the  Government,  or  aid  it  in  any  manner  in  conducting  its 
military  or  financial  operations ;  that  it  should  never  be  pre- 
sumed that  powers  were  granted  to  the  Government  which 
could  in  no  case  result  in  benefit  or  advantage  to  the  nation  at 
large,  but  could  only  be  used  as  a  means  to  enable  one  portion 
of  the  community  to  commit  the  most  glaring  frauds  on 
another  class.  v 

Doubtless  Courts  always  endeavor  to  so  interpret  all  laws — 
whether  those  contained  in  the  Constitution  of  the  General 
Government  and  several  States,  or  those  enacted  by  the 
National  and  State  Legislatures — as  to  avoid  glaring  injustice ; 
and  no  principle  could  be  more  just.  For  in  the  interpreta- 
tion of  laws  and  of  contracts  one  principle  should  always 
guide  the  Courts  in  preference  to  all  others,  that  is,  to  carry 
out  the  intention  of  the  contracting  parties  or  of  the  law- 
makers, whether  Constitutional  Conventions  or  legislative 
bodies. 

It  should  never  be  inferred  that  any  law-making  power 
intended  to  perpetrate  an  act  of  injustice  imless  the  language 
of  the  law  is  such  that  it  is  impossible  to  so  interpret  it  as  to 
avoid  injustice.  If,  then,  we  were  thoroughly  convinced  that 
the  power  claimed  for  Congress  could,  when  exercised,  only 
result  in  unmitigated  evils,  injustice  and  oppression,  without 
any  possible  countervailing  advantages,  and  that  these  propo- 
sitions are  too  clear  for  doubt  or  argument,  as  counsel  seem  to 
assume,  then,  indeed,  would  we  hesitate  to  sustain  the  power. 

We  might  content  ourselves  here  by  saying  that  we  differ 
totally  irom  counsel  in  regard  to  the  wisdom,  justice  and  pol- 
icy of  the  law  under  discussion.  That  there  being  a  variety 
of  opinions  as  to  the  justice  and  propriety  of  the  law,  all 
argument  on  this  point  should  end  here ;  but  since  so  much 
has  been  assumed  in  this  argument  in  regard  to  the  absurdity 
and  injustice  of  the  law  under  discussion,  it  may  not  be 
improper  for  us  to  make  some  suggestions  as  to  the  wisdom, 
beneficence  and  absolute  necessity  of  the  act. 
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We  .think  it  would  require  a  man  to  be  very  ignorant,  or 
possessed  of  a  great  deal  of  hardihood,  to  say  the  Colonies 
could  have  successfully  conducted  the  Eevolutionary  War 
without  the  use  of  continental  paper  money.  Even  in  our 
present  struggle,  with  all  the  immense  wealth  and  resources  of 
the  country,  we  think  it  would  be  difficult  for  any  one  to  show 
how  the  Government  could  have  procured  the  means  to  con- 
duct the  present  civil  war  to  a  successful  termination  without 
'  a  resort  to  some  system  of  Government  paper  money. 

That  it  was  wise  policy,  and  in  accordance  with  the  dictates 
of  justice  and  humanity,  to  make  it  a  legal  tender,  we  have 
never  doubted.  The  making  it  a  legal  tender  gave  this  cur- 
rency an  additional  value,  and  to  some  extent  checked  its  depre- 
ciation. Besides  this,  the  banks  had  suspended  and  locked  up 
their  gold  in  their  vaults ;  the  great  bulk  of  the  coin  of  the 
country  wbs  thereby  withdrawn  from  circulation.  A  panic 
was  created,  and  a  great  portion  of  that  not  in  the  banks  was 
hid  away  and  hoarded  by  individuals.  The  Government  in 
.  order  to  conduct  the  war  in  which  it  was  engaged,  was  bound 
to  have  large  sums  of  money.  A  portion  of  that  money  must 
be  in  gold.  If  the  Government  borrowed  from  the  banks 
they  must  expand  their  circulation. 

Such  a  course  by  suspended  banks  would  have  destroyed 
confidence  in  their  solvency,  and  the  bills  would  soon  have 
become  worthless.  The  demand  for  gold  would  have  been 
increased ;  its  value  would  have  become  greatly  enhanced  as 
compared  with  all  other  species  of  property.  The  whole 
debtor  class  of  the  community  would  have  become  insolvent, 
the  business  of  the  country  would  have  been  paralyzed,  gen- 
eral distress  and  misery  would  have  been  brought  on  the 
country,  and  the  people  in  despair  would  have  given  up  the 
contest  in  which  they  were  engaged.  By  adopting  the  Gov- 
ernment currency  a  circulating  medium  was  furnished,  which, 
although  greatly  depreciated,  was  much  better  than  bank  notes 
would  have  been,  had  the  banks  so  extended  their  circulation 
as  to  loan  to  the  Government  all  the  money  it  needed.  By- 
making  the  treasury  notes  a  legal  tender,  the  demand  for  gold 
was  diminished  and  the  debtor  classes  were  saved  from  utter 
ruin.    That  such  a  policy  was  a  wise  one  is  evidenced  by 
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the  universal  prosperity  of  the  Eastern  States.  Under  such  a 
system  commerce,  manufactures  and  agricultural  pursuits 
have  all  been  stimulated. 

Although  more  than  a  million  of  men,  and  tliey  the  most 
active,  healthy,  and  able  bodied  of  the  people,  have  been  with- 
drawn from  the  ordinary  pursuits  of  life  to  prosecute  the  civil 
war  in  which  the  Cxovemment  is  involved — although  two  hun- 
dred millions  of  debt  due  from  the  Southern  States  to  the 
Northern  States  was  confiscated  less  than  four  years  since ;  not- 
withstanding the  immense  burthens  of  taxation  imposed  on 
the  loyal  people  of  the  North  by  this  war,  still  the  people, 
encouraged  and  stimulated  by  a  reliable  and  abundant  circu- 
lating medium  and  the  liberal  policy  of  the  Government,  have 
by  their  unwonted  energy  and  industry,  swelled  the  agricultural 
products  of  the  country  to  an  amount  far  exceeding  anything 
we  produced  before  the  war. 

Manufactures  of  every  kind,  except  cotton  fabrics,  have  been 
greatly  extended.  Commerce  never  was  more  flourishing. 
The  general  wealth  of  the  country  has  been  immensely 
increased. 

Search  the  history  of  the  world  from  the  earliest  dawn  of 
civilization  to  the  present  day,  and  it  will  be  impossible  to 
point  to  a  time  or  placfe  where  twenty  millions  of  people  were 
so  universally  prosperous  as  the  people  of  the  Eastern  States 
have  been  within  the  last  two  years.  Every  species  of  labor 
and  industry  has  been  rewarded.  Employment  has  been  found 
for  all  who  were  able  and  willing  to  engage  in  any  useful  occu- 
pation. Never,  in  any  other  age  or  country,  have  the  people 
generally  been  able  so  readily  to  procure  all  the  necessaries 
and  many  of  the  luxuries  of  life. 

However  absurd  theorists  may  prove  the  Government  system 
of  finance  to  be,  however  objectionable  it  may  be  to  that  class 
of  political  economists  who  predicted  that  grass  would  grow 
in  the  streets  of  all  northern  cities,  and  the  whole  Northern 
people  would  sink  into  poverty,  distress  and  want,  if  they 
attempted  to  suppress  the  rebellion,  we  cannot  think  a  system 
utterly  foolish,  immoral  and  unjust  which  has  produced  such 
results  as  we  have  witnessed  in  the  last  two  years. 

The  order  of  the  Court  below  is  affirmed. 
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EX  PARTE  ORANDALL— HABEAS  CORPUS. 

The  Revenue  Law  of  the  State  imposing  a  capitation  tax  of  one  dollar  on  all  passen- 
gers carried  out  of  the  State  by  stage  companies,  is  not  a  reg^tton  of  com- 
merce amonK  the  States,  nor  a  tax  on  exports,  and  is  not  in  conflict  with  the 
powers  of  the  Federal  Government. 

There  is  no  restriction  upon  the  taxing  power  of  a  State,  except  the  laying  of 
imposts  or  duties  on  imports  or  exports,  and  if  in  the  exercise  of  this  power 
foreign  commerce,  or  commerce  among  the  States  be  incidentally  affected,  the 
State  authority  must  nevertheless  be  maintained. 

The  power  to  regulate  commerce  is  not  exclusive  in  Congress,  but  oonouxrent  in  the 
Federal  Government  and  the  States.  No  State  law  upon  the  subject  will  ther^ 
fore  be  unconstitutional,  unless  in  direct  collision  with  some  law  or  regulation 
of  Congress.  The  power  is  exclusive  in  Congress  only  so  far  as  it  is  exercised 
by  it. 

The  mere  grant  of  power  to  the  Qeneral  Government  does  not  necessarily  imply  a 
prohibition  upon  the  States. 

The  words  '*  imports"  and  <<  exports"  as  used  in  the  Federal  Constitntion,  include 
property  only  and  do  not  extend  to  individuals. 

The  tax  of  one  dollar  levied  on  passengers  leaving  the  State  is  not  a  poll  tax,  and 
does  not  conflict  with  the  constitutional  provision  limiting  the  poll  tax  to  four 
dollars. 

This  was  an  application  for  writ  of  habeas  corpus  made 
originally  to  the  Supreme  Court. 

WiUiams  cfe  Bixler  and  Chas,  E,  l^Umd/roAi^  for  Petitioner. 

The  most  important  question  involved  in  this  case  is,  whether 
section  90  of  the  Revenue  Law  of  this  State,  approved  March 
8,  1865,  is  in  conflict  with  any  of  the  provisions  of  the  Con- 
stitution of  the  United  States.  If  so,  it  is  void,  and  the  pro- 
ceedings had  under  it  must  fall  in  such  conflict. 

We  claim  that  the  section  mentioned  violates  that  subdivi- 
sion of  Section  8,  Article  I.  of  the  Constitution  of  the  United 
States,  which  declares  that  the  Congress  shall  have  power  "  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes ;"  and  also,  that  subdivision 
of  Section  10,  same  Article,  which  declares  that "  no  State  shall 
without  the  consent  of  the  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary  for  executing  its  inspection  laws." 

Section  10  of  the  Revenue  Act  cited  provides  that  "  there 
shall  be  levied  and  collected  a  capitation  tax  of  one  dollar 
upon  every  person  leaving  this  State,  by  any  railroad,  stage 
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coach  or  other  vehicle,  engaged  or  employed  in  the  business  of 
transporting  passengers  for  hire,"  to  be  paid  by  the  person  or 
company  owning  the  road,  coach  or  vehicle. 

The  first  question  arising  is,  whether  the  section  quoted  is  a 
regulation  of  commerce  between  this  and  the  other  States,  or 
between  this  State  and  foreign  countries,  and  if  it  is,  then 
whether  the  State  can  exercise  that  power.  ' 

"Commerce,"  as  used  in  the  Constitution  of  the  United 
States,  in  its  most  comprehensive  sense,  means  intercmtrse 
between  this  Government  and  foreign  countries  and  among 
the  several  States.  The  term  is  not  confined  merely  to  traffic, 
but  embraces  all  and  every  species  of  commercial  intercourse  in 
all  its  branches.  (Story  on  the  Constitution,  vol.  2,  sees.  1061, 
1062, 1064,  1065.) 

It  embraces  the  transportation  and  carrying  of  persons  as 
well  as  goods.    (7  Howard  U.  S.  pp.  401-5-7-8-12-13.) 

We  think  the  language  of  the  10th  section  of  the  Revenue 
Act  comes  within  the  meaning  of  the  term  "  commerce,"  as 
used  in  the  Constitution,  and  that  it  is  unquestionably  an 
attempt  to  regulate  the  transportation  of  persons  from  this  to 
other  States  and  foreign  countries.  It  is  immaterial  that  it 
purports  to  levy  a  capitation  tax  upon  persons  within  the 
State,  it  is  nevertheless  a  tax  upon  personal  intercourse  between 
persons  of  this  State  and  other  States  of  the  Union  and  foreign 
countries,  and  by  the  terms  employed,  the  form  is  merely  varied 
without  affecting  the  substance.  {Almy  v.  State  of  California^ 
24  Howard  U.  S. ;  Lin  Sing  v.  Washbume^  20  Cal.  570.) 

This  is  a  question  of  power,  and  if  the  Legislature  has  the 
power  claimed  to  tax  persons  leaving  the  State,  whether  citi- 
zens or  not — ^no  distinction  being  made  in  the  Act — then  it 
has  the  power  to  tax  them  for  coming  into  it ;  and  having  the 
power  to  do  either  or  both,  it  can  prohibit  all  intercourse. 

Assuming,  then,  that  the  Act  is  a  regulation  of  commerce, 
the  Court  will  consider  whether  the  State  can  exercise  that 
power.  We  claim  that  it  cannot,  because  the  power  is  exclu- 
sively in  the  Congress.  (2  Story  on  the  Constitution,  sees. 
1067-1071,  and  note  1  to  p.  23,  3d  edition ;  7  Howard  U.  S. 
pp.  393-94r-96-410-ll ;  People  v.  Barnier,  7  Cal.  169,  and  20 
Cal.  535.) 
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"We  also  claim  that  the  Kevenue  Act  under  consideration  is 
in  direct  violation  of  that  part  of  section  10  of  the  Federal 
Constitution  quoted. 

The  word  "  impost "  embraces  any  tax,  duty  or  tribute  laid 
by  Government,  and  "  export,"  as  used  in  the  section  of  the 
Constitution  referred  to,  includes  persons  as  well  as  property. 
(2  Story  on  the  Constitution,  sec.  1072  ;  7  Howard  U.  S.  414, 
and  sec.  9,  Constitution  of  the  United  States ;  1  Kent,  404.) 

It  is  not  claimed  here  that  the  Congress  has  consented  to  the 
enactment  made  by  our  Legislature,  or  that  it  was  made  to 
execute  our  inspection  laws. 

If,  then,  we  are  correct  in  holding  that  the  Act  lays  an 
"  impost "  upon  "  exports,"  its  nullity  necessarily  follows, 
because  such  Acts  are  expressly  prohibited  by  the  Federal 
Constitution. 

In  conclusion,  we  call  attention  to  a  provision  of  our  State 
Constitution  which  we  think  the  10th  section  of  the  Kevenue 
Act  violates. 

If  the  Court  holds  against  us  upon  the  points  made  in  refer- 
ence to  the  National  Constitution,  then  we  ask  a  consideration 
of  the  point  now  suggested  but  not  intended  to  be  argued. 

The  Revenue  Act  declares  the  tax  which  we  are  contesting 
a  capitation  tax,  and  levies  it  upon  all  passengers  without  any 
reservation  or  distinction.  Section  7,  Article  II.  of  the  State 
Constitution  limits  the  capitation  tax  to  four  dollars  upon  all 
male  residents  of  the  State. 

Section  43  of  the  Revenue  Act  levies  a  poll  or  capitation 
tax  upon  each  male  inhabitant  of  the  State  under  sixty  and 
over  twenty-one  years  of  age,  thereby  exhausting  the  power 
conferred  by  the  Constitution,  so  far  at  least  as  the  persons 
named  are  concerned.  And  again,  having  named  a  class  upon 
whom  a  poll  may  be  levied,  it  is  worthy  of  consideration 
whether  all  others  are  not  excluded.  "  £xpre8sio  univs  est 
exclimo  alterius.^^ 

Geo.  A.  N(ywrse^  Attorney  General,  for  Eespondent. 

A  statute  should  never  be  declaimed  unconstitutional  by  the 
Courts  unless  it  be  clearly  repugnant  to  the  Constitution.  (12 
Cal.  384,  People  v.  Burhcmk;  12  Wheat.  270,  per  Washington, 
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J/,  and  a  very  large  number  of  cases  cited  in  U.  S.  Digest,  vol. 
Ij  p.  553,  Constitutional  Law.) 

The  law  in  question  is  not  in  conflict  with  that  clause  of 
Section  10  of  Article  I.  of  the  Constitution  of  the  United 
States,  which  provides  that  "  no  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on  imports  or 
exports,"  etc.,  in  the^t,  persons  carried  out  of  the  State  are  not 
"  exports  "  within  the  meaning  of  this  clause.  An  export  is  a 
"  thing  exported,"  not  a  person.  (12  Wheat.  438,  Brown  v. 
State  of  Maryland^  per  Marshall,  C.  J. ;  11  Pet.  102,  City  of 
New  York  v.  Miln^  see  p.  136-7 ;  5  How.  594,  License  Cases, 
per  McLean,  J.) 

Nor  is  the  law  in  question  in  conflict  with  the  provisions  of 
that  clause  of  Section  8  of  Article  I.  of  the  United  States 
Constitution,  which  says  that  "Congress  shall  have  power 
*  *  *  to  regulate  commerce  among  the  several  States," 
etc.,  in  that  this  grant  of  power  has  never  yet  been  exercised 
by  Congress. 

Said  grant  of  power,  while  thus  dormant  and  not  exercised 
by  Congress,  does  not  deprive  the  several  States  of  the  power 
to  regulate  commerce  among  themselves  which  confessedly 
belonged  to  them  before  the  adoption  of  the  Constitution  of  the 
United  States. 

Li  all  the  decided  cases  where  analogous  laws  of  the  several 
States  have  been  held  unconstitutional,  it  has  been  because  of 
their  alleged  conflict  with  laws  actually  enacted  by  Congress 
under  the  power  given  that  body  by  the  Constitution  "  to  reg- 
ulate commerce  with  foreign  nations  *  *  *  and  with  the 
Indian  tribes."  In  such  case,  of  course  the  State  law  must 
go  to  the  wall,  under  Section  2  of  Article  VI.  of  the  United 
States  Constitution.  (9  Wheat.  1,  OUibons  v.  Ogden^  per 
Marshall,  C.  J.,  p.  200 ;  6  Wheat.  1,  Hovston  v.  Moore^  per 
Washington,  J.,  p.  21— per  Storey,  J.,  p.  49 ;  2  Pet.  246,  Wil- 
son V.  Blackhi/rd  Creek  Marsh  Compamy^  per  Marshall,  C.  J., 
p.  252 ;  12  Wheat.  419,  Brown  v.  State  of  Maryland^  per 
Marshall,  C.  J.,  p.  448;  11  Peters,  102,  City  of  N&w  York 
V.  MUn^  per  Barber,  J.,  delivering  opinion  of  Court,  pp.  134, 
135, 136, 139,  140, 141— per  Thompson,  J.,  pp.  145, 146, 151 ; 
6  Howard,  504,  License  Cases,  per  Taney,  C.  J.,  pp.  574,  578-9, 
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580-l-»-3-4-5^;  lb.,  607,  618;  per  Catron,  J.,  607;  per 
Nelson,  J.,  concurring  with  Taney,  C.  J.,  and  Catron,  J. ;  lb., 
618,  per  Woodbury,  J.,  pp.  618,  619,  624r-5.) 

So  even  if  the  law  in  question  were  intended  purely  as  pro 
tanU)  a  regulation  of  commerce  among  the  States,  it  would  still 
not  be  in  violation  of  the  constitutional  provision  last  cited. 

But  even  if  it  would  be  in  violation  of  said  constitutional 
grant  of  power  to  Congress  to  regulate  commerce  among  the 
States  for  the  State  to  make  regulations  of  conmierce  between 
this  and  adjacent  States,  still  the  law  in  question  is  not  uncon- 
stitutional, because 

The  law  in  question  is  evidently  not  intended  as  such  com- 
mercial regulation,  but  entirely  as  a  tax  for  the  support  of  the 
State  Government.  A  law  thus  passed  entirely  diverso  intuitu 
does  not  become  a  regulation  of  commerce  merely  because  in 
its  operation  it  may  bear  indirectly  upon  commerce.  (9  Wheat. 
201-2-3-4,  per  Marshall,  C.  J.)  The  power  of  taxation  is  (like 
the  police  power)  indispensable  to  the  existence  of  a  State 
Government,  and  has  never  been  claimed  to  be  impaired  by 
any  clause  of  the  United  States  Constitution,  except  so  far 
and  in  such  respects  as  that  instrument  expressly  prohibits  it. 
To  take  away  that  power  hy  inference  would  be  to  open  the 
way  for  entire  destruction  of  State  Government.  No  State 
tax  has  ever  been  held  imconstitutional  by  the  Supreme  Court 
of  the  United  States,  unless  expressly  prohibited  by  the 
United  States  Constitution,  or  in  conflict  with  a  law  of  the 
United  States  made  in  pursuance  thereof.  (9  Wheat.  199,  per 
Marshall,  C.  J. ;  lb.,  210,  211,  per  Marshall,  C.  J.,  and  the 
cases  generally  cited  ante;  4  Wheat.  316,  McOvUoch  v. 
StaU  of  Marylamd,  pp.  427-8, 436 ;  11  Pet.  102,  <7%  of  Neva 
Tark  v.  Miht,  pp.  138, 137-8-9.) 

The  exercise  of  this  taxing  power  in  the  present  instance, 
not  being  expressly  prohibited  by  the  United  States  Constitu- 
tion, nor  in  conflict  with  a  law  of  the  United  States  "  made 
in  pursuance  thereof,''  is  thus  the  exercise  of  a  right  uni- 
versally conceded  to  have  originally  belonged  to  the  several 
States,  of  a  right  which  the  authorities  agree  has  never  been 
surrendered  by  the  States,  and  is  not  in  conflict  with  any 
United  States  law. 


Digitized  by 


Google 


SUPKEME  COURT  OP  NEVADA,  1865.       fiM 

Ex  Furto  C^uidaU— HalMM  OorpQB. 

The  poeition  that  the  law  in  qnestion  conflicts  with  Section 
7  of  Article  11.  of  the  Constitution  of  the  State  of  Nevada, 
was  not  claimed  by  counsel  for  petitioner  to  be  entitled  to 
much  weight.  It  seemed  to  be  put  forth  upon  the  idea  that  if 
it  were  shown  that  the  law  in  question  is  almost  in  violation  of 
the  United  States  Constitution,  and  abo,  almost  in  violation  of 
the  State  Constitution,  the  Court  might  put  the  two  together 
and  hold  the  law  quite  void. 

We  say  that  the  law  does  not  conflict  with  said  last  named 
provision  of  the  State  Constitution,  because  said  section  of  the 
State  Constitution  provides  that  the  Legislature  "  shall  provide 
by  law  for  the  payment  of  an  annual  poll  tax  of  not  less  than 
two,  nor  exceeding  four  dollars  from  each  male  person  resident 
in  the  State,"  etc. 

The  tax  in  question  is  not  a  poll  tax,  nor  can  it  be  made  so 
by  being  described  by  law  as  a  "  capitation  tax."  It  is  not 
levied  on,  nor  paid  by  the  passenger  himself,  but  is  paid  by  the 
common  carrier  at  the  rate  of  so  much  for  each  passenger 
carried  by  him.  It  is  as  strictly  a  tax  on  his  business,  gradu- 
ated by  the  amount  of  such  business,  as  is  the  license  tax 
required  of  bankers  and  brokers,  under  sections  59,  60  and  61 
of  the  same  Act,  which  varies  pro  rata  with  the  amoimt  of 
business  done  by  them.    (Section  91  of  Kevenue  Act.) 

Nor  does  it  become  a  poll  tax  by  falling  ultimately  upon  the 
passenger  carried,  any  more  than  does  the  tax  upon  whiskey 
become  a  poll  tax  because  ultimately  paid  by  him  who  drinks 
the  whiskey.  It  remains  a  tax  upon  the  business,  whoever 
pays  it  at  last. 

Opinion  by  Lewis,  C.  J.,  fall  Bench  concurring. 

It  is  provided  by  the  90th  section  of  the  Kevenue  Act  of 
1865,  that  '^  there  shall  be  levied  and  collected  a  capitation 
tax  of  one  dollar  upon  every  person  leaving  this  State  by  any 
railroad,  stage  coach  or  other  vehicle  engaged  or  employed  in 
the  business  of  transporting  passengers  for  hire,  and  every 
person,  firm,  corporation  or  company  owning  or  possessing  or 
having  the  care  or  management  of  any  railroad,  stage-ooach 
or  other  vehicle  engaged  or  employed  in  the  business  of  trans- 
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porting  passengers  for  hire,  shall  pay  in  the  manner  as  herein 
provided  to  the  Sheriff,  as  ex  officio  License  Collector  of  the 
several  counties  within  this  State,  tlie  said  tax  of  one  dollar 
for  each  and  every  person  so  conveyed  or  transported  from  this 
State." 

Section  91  declares  that  "for  the  purpose  of  collecting 
said  tax  every  such  person,  firm,  corporation  or  company, 
their  agent  or  agents,  shall  make  a  statement  under  oath  to  the 
Sheriff  or  other  officer  authorized  to  collect  said  tax,  of  the 
number  of  passengers  so  conveyed  or  transported  from  the 
State  by  any  railroad,  stage-coach  or  other  vehicle  owned  by 
him  or  them,  or  under  his  or  their  control  or  charge,  on  the 
first  Monday  of  each  month  for  the  preceding  month,  and  shall 
pay  over  to  the  Sheriff  or  other  officer  the  capitation  tax  as 
provided  in  this  Act  for  each  passenger  so  conveyed  or  trans- 
ported, which  tax  shall  be  paid  in  the  county  from  which  such 
passenger  shall  be  conveyed  or  transported." 

For  the  purpose  of  enforcing  the  observance  of  these  pro- 
visions of  the  law,  it  is  made  the  duty  of  all  Justices  of  the 
Peace,  to  whom  complaint  may  be  made,  to  issue  a  citation 
ordering  any  party  or  parties  refusing  to  make  the  state- 
ment required  by  section  91,  to  appear,  forthwith  before  the 
Justice  issuing  such  citation,  and  answer  upon  oath  concerning 
the  number  of  passengers  conveyed  or  transported  out  of  the 
State  from  that  point  or  place  for  the  preceding  month ;  and 
such  Justices  are  also  authorized,  in  case  of  refusal  so  to  answer, 
to  commit  such  person  or  persons  for  contempt. 

The  petitioner  being  the  agent  of  the  Pioneer  Stage  Com- 
pany at  Carson  City,  was  required  by  the  Sheriff  of  Ormsby 
County  to  make  statement  of  the  number^  of  passengers  con- 
veyed out  of  the  State  by  that  company  in  the  month  of  April, 
A.  D.  1865.  Having  refused,  the  proper  proceedings  were 
had,  a  citation  issued,  and  upon  his  refusal  to  answer  before 
the  Justice,  he  was  regularly  committed  for  contempt,  and  he 
now  appears  before  this  Court  upon  habeas  corpus^  demanding 
his  disdiarge  upon  the  ground  that  that  portion  of  the  revenue 
law  levying  this  tax  is  miconstitutional  and  void. 

All  other  questions  being  expressly  waived  by  counsel,  the 
constitutionality  of  the  law  alone  will  receive  our  consideration. 
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Questions  as  to  the  relative  powers  of  the  General  Govern- 
ment, and  the  several  States  have,  from  the  foundation  of  tlie 
Union,  been  as  prolific  in  forensic  discussions  and  judicial  inves- 
tigation as  in  political  divisions. 

And  no  feature  in  the  history  of  those  controversies  is  more 
prominent  than  the  open  reluctance  which  the  State  Courts 
have  ever  manifested  in  deciding  against  the  authority  of  the 
States.  Whilst  in  many  cases,  perhaps,  political  sentiments 
may  have  given  color  to  their  decisions,  yet  it  must  be  acknowl- 
edged that  there  are  weighty  reasons  in  support  of  the  general 
policy  which  they  have  pursued  upon  such  questions. 

A  proper  respect  for  the  opinions  of  those  composing  the 
co-ordinate  branches  of  the  Government  is  often  in  itself  suffi- 
cient to  outweigh  a  doubtful  opinion  entertained  by  the  Court. 
The  fact  also  that  no  appeal  can  be  taken  from  the  decision  of 
the  highest  Court  of  a  State  in  questions  of  this  character, 
where  its  decision  is  against  the  authority  of  the  State,  and  in 
favor  of  the  General  Government,  is  certainly  no  insignificant 
consideration,  neither  should  the  necessities  of  the  State,  the 
nature  of  the  authority  exercised,  nor  the  object  sought  to  be 
attained  be  overlooked.  If  the  authority  exercised,  or  the  laws 
enacted  be  dictated  by  a  wise  policy  or  an  imperious  necessity, 
and  the  welfare  or  safety  of  her  people  is  promoted  thereby, 
the  Court  which  would  be  reluctant  in  depriving  her  of  the 
one,  or  annulling  the  other,  should  need  no  apology. 

Nor  have  the  considerations  favoring  a  liberal  construction 
of  Federal  powers  much  weight  in  cases  of  this  kind,  for  it  is 
obvious  to  all  that  the  powers  of  the  General  Government  are 
not  necessarily  augmented  by  derogating  the  authority  of  the 
States.  They  may*  be  deprived  of  powers  by  their  own  Courts 
upon  the  plea  of  repugnancy  to  some  authority  of  the  General 
Government,  which  authority  that  Government  may  never 
recognize  in  itself,  or  if  recognized,  never  exercise.  Thus 
paralyzing  the  powers  of  the  States  and  depriving  them  of 
sovereign  and  indispensable  authority  without  conferring  the 
shadow  of  power  upon  the  General  Government,  and  produc- 
ing the  unhappy  result  of  a  State  without  the  power  and  a 
Congress  without  the  disposition  to  legislate  upon  subjects  of 
vital  importance  to  the  people.    Whilst  we  believe  the  supre- 
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macy  of  all  conBtitutional  laws  and  regulations  of  the  General 
Government  shonld  be  cheerfully  recognized,  and  the  decisions 
of  its  Supreme  Court  determining  its  authority  accepted  aa 
final  and  controlling,  care  should  be  exercised  that  those 
powers  essential  to  the  welfare  and  prosperity  of  the  State 
should  not  be  unnecessarily  relinquished. 

No  power,  perhaps,  is  more  essential  to  secure  the  great  end 
of  Government  than  a  full  and  unrestricted  power  of  taxation  ; 
and  as  a  total  deprivation  of  that  power  would  result  in  inevi- 
table and  hopeless  ruin,  so  every  restriction  upon,  or  deroga- 
tion from  it,  proportionately  diminishes  the  power  of  the 
State  to  maintain  itself.  And  as  the  power  and  prosperity  of 
the  States  directly  enhance  the  glory  and  augments  the  power 
of  the  General  Government,  so  weakness  and  poverty  must 
necessarily  produce  the  opposite  results.  All  considerations, 
then,  outside  of  the  immediate  questions  in  this  case  are  cer- 
tainly in  favor  of  sustaining  the  law  of  this  State. 

The  first  point  made  in  the  argument  of  this  case  is  that  the 
law  imposing  the  capitation  tax  of  one  dollar  upon  passengers 
leaving  the  State,  is  in  conflict  with  the  power  of  Congress  to 
"regulate  commerce  with  foreign  nations,  and  among  the 
several  States  and  with  the  Indian  tribes,"  and  also  that  it  is 
repugnant  to  that  provision  which  declares  that  "  no  State 
shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws." 

It  is  not  claimed  that  the  Revenue  Act  conflicts  with  any 
law  of  Congress  passed  under  its  authority  to  regulate  com- 
merce, but  it  is  insisted  that  that  power  is  exclusive  in  Con- 
gress, and  any  exercise  of  it  by  a  State  is  repugnant  to  its 
authority  over  the  same  subject. 

Waiving,  for  the  present,  the  question  of  whether  the  Con- 
stitution vests  all  power  of  legislation  upon  the  subject  exclu- 
sively in  Congress,  we  will  direct  our  inquiries  to  the  question 
of  whether  this  Act  of  the  Legislature  can  be  considered  a 
regulation  of  commerce.  We  think  not.  Though  it  may,  per- 
haps, incidentally  or  indirectly  affect  commerce  between  the 
States,  it  is  evident  the  Legislature  had  no  intention  of  legis- 
lating for  the  regulation  of  commerce,  nor  of  interfering  with 
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the  power  of  Congress  to  do  so ;  but  in  the  exercise  of  a  power 
unquestionably  vested  in  it,  a  burden  is  perhaps  placed  upon 
the  commerce  among  the  States.  Can  it,  however,  be  said 
that  every  Act  of  a  State  Legislature,  which  remotely  or  inci- 
dentally affects  commerce  between  the  States,  is  unconstitu- 
tional ?  If  so,  every  Act  which  a  State  may  adopt  imposing 
taxes  upon  its  citizens  or  the  property  within  its  jurisdiction 
must  be  unconstitutional ;  for  no  tax  can  be  imposed  upon 
property  which  will  not  in  some  way  affect  commerce,  not  only 
between  the  States,  but  also  with  foreign  countries. 

All  taxes  upon  imported  goods  must  in  some  d^ree  affect 
their  importation,  and  yet  that  a  State  mtfy  tax  such  goods 
(after  they  have  left  the  possession  of  the  importer)  to  an 
extent  which  would  even  result  in  a  total  prohibition  of  ihext 
importation,  there  is  no  doubt.  So  a  State  may  require  a 
license  to  sell  goods  imported  from  another  State,  and  may 
prohibit  all  sales  except  by  those  having  a  license  (License 
Cases,  5  How.  578),  and  yet  the  direct  effect  of  such  a  regular 
tion  would  be  to  decrease  the  importation  of  such  articles,  but 
as  said  by  Mr.  Justice  McLean,  in  the  cases  above  cited,  ^^  still 
it  is  clear  that  a  law  of  a  State  is  not  rendered  unconstitutional 
by  an  incidental  reduction  of  importation."  And  indeed  it 
seems  to  be  well  settled  upon  the  weightiest  authorily,  that 
there  is  no  restriction  upon  the  taxing  power  of  the  State, 
except  the  laying  of  imposts  or  duties  on  imports  or  exports, 
and  if,  in  the  exercise  of  this  power,  foreign  commerce  or  com- 
merce among  the  States  be  incidentally  affected,  it  cannot  be 
said  to  be  a  regulation  of  it,  and  the  State  authority  must  be 
maintained.  This  is  the  doctrine  maintained  by  many  of  the 
framers  of  the  Federal  Constitution,  and  by  many  of  its  most 
able  expounders.  Mr.  Hamilton,  in  the  thirty-second  number 
of  the  FederaUst^  says :  "  I  am  wiljitig  here  to  allow  in  its  full 
extent  the  justness  of  the  reasoning  which  requires  that  the 
individual  States  shall  possess  an  independent  and  uncontrolla- 
ble authority  to  raise  their  own  revenue  for  the  supply  of  their 
own  wants.  And  making  this  concession,  I  affirm  (with  the 
exception  of  duties  on  imports  and  exports)  they  would,  under 
the  plan  of  the  Convention,  retain  that  authority  in  the  most 
absolute  and  unqualified  sense."    And  in  the  case  oiMoOul' 
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loch  V.  The  State  of  Ma/rylcmd,  4  Wheat.  428,  Chief  Justice 
Marshall  says :  "  It  is  admitted  that  the  power  of  taxing  the 
people  and  their  property  is  essential  to  the  very  existence  of 
Q-ovemment,  and  may  be  legitimately  exercised  on  the  objects 
to  which  it  is  applicable,  to  the  utmost  extent  to  which  the 
Government  may  choose  to  carry  it.  The  only  security  against 
the  abuse  of  this  power  is  found  in  the  structure  of  the  Gov- 
ernment itself." 

The  very  prohibition  that  no  State  shall  lay  any  impost  or 
duty  on  imports  or  exports,  is  itself  a  strong  implication  that 
as  to  all  other  taxes  the  authority  of  the  State  remains  unre- 
stricted. Chief  Jhstice  Taney,  in  his  dissenting  opinion  in  the 
Passenger  cases,  says :  "  I  may,  therefore,  safely  assume  that, 
according  to  the  true  construction  of  the  Constitution,  the 
power  granted  Congress  to  regulate  commerce,  did  not  in  any 
degree  abridge  the  power  of  taxation  in  the  States.  *  *  * 
They  are  expressly  prohibited  from  laying  any  duty  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  exe- 
cuting their  inspection  law^,  and  also  from  laying  any  tonnage 
duty.  So  far  their  taxing  power  over  commerce  is  restrained, 
but  no  farther."  And  in  the  case  of  Livingaton  v.  Vom  Ingen^ 
Chancellor  Kent  makes  use  of  the  strong  language  that  "  the 
States  retain  the  same  absolute  powers  of  taxation  which  they 
possessed  before  the  adoption  of  the  Constitution,  except  the 
power  of  laying  an  impost  which  is  expressly  taken  away. 
This  very  exception  proves  that  without  it  the  States  would 
have  retained  the  power  of  laying  an  impost ;  and  it  further 
implies  that  i/ri  cases  not  excepted  the  authority  of  the  States 
remains  unimpaired."  If,  then,  the  passengers  conveyed  out 
of  the  State  be  not  comprehended  within  the  term  "  export " 
(as  they  certainly  are  not),  the  levying  of  the  tax  upon  them 
while  within  the  jurisdiction  of  the  State  is  the  legitimate  exer- 
cise of  a  power  which  the  State  unquestionably  possesses. 

But  it  is  said,  if  the  State  has  the  power  to  levy  this  tax,  it 
may  be  so  exercised  as  to  prohibit  aU  emigration  from  the 
State.  True,  but  that  would  be  an  abuse  of  power,  and  it  is 
illogical  to  argue  from  its  abuse  against  its  existence.  So  a 
State  might  impose  taxes  so  burdensome  upon  imported  goods 
as  to  prohibit  their  importation;  it  is,  nevertheless,  settled 
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beyond  a  doubt  that  it  may  do  bo.  If,  however,  it  is  admitted 
that  the  Act  of  the  Legislature  is  a  regulation  of  commerce,  it 
is  a  complete  answer  to  the  position  of  counsel  for  the  peti- 
tioner that  the  State  law  does  not  conflict  with  any  Act  or 
regulation  of  Congress,  and  the  power  to  regulate  commerce 
being  concurrent  in  the  States  and  the  General  Government, 
the  State  may  pass  any  law  regulating  it  within  its  jurisdiction 
not  conflicting  with  some  law  of  Congress.  The  concurrent 
power  of  the  State,  however,  being  subordinate  to  that  of  the 
General  Government,  its  laws  must  yield  whenever  they  con- 
flict with  any  Act  of  Congress  regulating  tl^e  subject.  "We  are 
aware  that  a  great  diversity  of  opinion  has  existed  and  still 
exists  upon  this  perplexing  question,  and  that  some  of  the 
ablest  Judges  who  have  graced  the  jurisprudence  of  our 
country  have  entertained  opposite  opinions  upon  it.  And 
though  it  has  often  engaged  the  attention  of  the  Courts,  it  can- 
not be  said  to  be  free  from  doubt  and  uncertainty ;  the  weight 
of  authority  and  force  of*  reasoning,  however,  certainly  seems 
to  be  in  favor  of  the  doctrine  that  the  power  is  exclusive  in 
Congress  only  so  far  as  it  is  exercised  by  it.  That  a  State  law 
is  not  imconstitutional  because  repugnant  to  the  dormant 
power  in  Congress  to  regulate  commerce. 

The  mere  grant  of  power  to  Congress  cannot  by  any  reason- 
able construction  imply  a  prohibition  upon  the  States.  If  so, 
why  are  many  of  the  powers  expressly  granted  to  Congress 
prohibited  to  the  States  in  the  same  instrument?  Indeed, 
nothing  seems  more  evident  than  that  the  framers  of  the 
Constitution  did  not  so  intend  it.  If  they  did  they  may 
be  charged  with  having  introduced  numerous  useless  and 
objectless  provisions  into  it,  which  is  an  assumption  not 
to  be  tolerated.  It  is  apparent  from  the  whole  tenor  of  the 
Constitution  that  the  object  was  to  rest  some  powers  exclu- 
sively in  the  general  Government,  and  to  leave  others  to  be 
concurrently  exercised  by  it,  and  the  several  States.  The 
power  is  granted  to  the  Federal  Government  "  to  grant  letters 
of  marque  and  reprisal,"  "  to  coin  money,"  and  to  make  trea- 
ties," and  yet  by  Section  10,  Article  I.  of  the  Constitution, 
these  same  powers  are  expressly  prohibited  to  the  States. 

If  the  grant  of  such  powers  implied  a  prohibition  upon  the 
20 
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States,  why  this  express  prohibition  of  some  of  them  ?  True, 
there  are  powers  granted,  which  from  their  very  nature  become 
exclusive.  Any  power  growing  out  of  the  Federal  Union  and 
not  possessed  by  the  States  before  the  adoption  of  the  Consti- 
tution are  necessarily  exclusive.  As,  for  instance.  Congress  has 
power  to  borrow  money  on  the  credit  of  the  United  States,  to 
constitute  tribunals  inferior  to  the  Supreme  Court,  and  to  make 
niles  for  the  goverment  of  the  land  and  naval  forces. 

These  are  powers  resulting  directly  from  the  union  of  the 
States,  and  cannot  be  exercised  by  any  one  of  them.  But 
where  the  authority  is  one  vested  in  the  States  before  the  adop- 
tion of  the  Constitution,  and  it  is  not  directly  repugnant  to, 
or  incompatible  with,  a  similar  power  granted  to  Congress,  it 
is  not  exclusive  and  may  be  exercised  concurrently  by  both 
Governments,  unless  the  granted  power  be  in  express  terms 
made  exclusive,  or  its  exercise  is  prohibited  to  the  States.  And 
with  the  qualification  always,  that  when  the  laws  of  a  State 
and  of  Congress  conflict,  or  the  State  law  is  repugnant  to  any 
law  of  the  General  Government,  that  of  Congress,  being  the 
supreme  law  of  the  land,  must  prevail. 

There  are  many  powers  granted  to  Congress,  the  exercise  of 
which  is  indispensable  to  the  safety  and  welfare  of  the  States, 
and  which  have  never  been  exercised  by  Congress.  The  power 
to  establish  uniform  laws  on  the  subject  of  bankruptcy  through- 
out the  United  States;  to  fix  the  standard  of  weights  and 
measures ;  to  provide  for  organizing,  arming  and  disciplining 
the  militia,  are  granted  to  Congress,  and  yet  the  right  of  the 
States  to  exercise  the  same  powers  has  been  always  recognized 
and  never  seriously  questioned.  In  the  case  of  Uoicston  v. 
Moore^  5  Wheat.  1,  the  Supreme  Court  of  the  United  States 
held  that  the  grant  of  power  to  the  Federal  Government  to 
provide  for  organizing,  arming  and  disciplining  the  militia  did 
not  preclude  the  States  from  legislating  on  the  same  subject, 
provided  the  law  of  the  State  is  not  repugnant  to  the  law  of 
Congress.  So,  too,  in  the  case  of  Sturges  v.  Crmoninshidd^  4 
Wheat.  196,  it  was  held  by  the  same  Court  that  a  State  might 
legislate  upon  the  subject  of  bankniptcy,  notwithstanding  the 
power  is  granted  to  Congress  to  pass  uniform  laws  on  the  sub- 
ject.   It  would  be  rather  difficult,  we  apprehend,  to  give  any 
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substantial  reason  why  these  powers  should  be  concurrent,  and 
the  power  to  regulate  commerce  exclusive.  There  is  nothing 
in  the  form  of/  the  grant,  and  certainly  there  seems  to  be  noth- 
ing in  the  character  of  the  powers,  w^hich  would  authorize  a 
rule  in  the  one  case  not  applicable  in  the  other.  If  not,  these 
cases  directly  sustain  our  views  upon  this  question.  In  the 
early  history  of  the  Constitution  this  was  the  prevailing  doc- 
trine among  the  ablest  advocates  for  its  adoption.  In  the  32d 
number  of  the  Federalist  it  is  said  that  "  notwithstanding  the 
affirmative  grants  of  general  authorities,  there  has  been  the 
most  pointed  care  in  those  cases  where  it  was  deemed 
improper  that  the  like  authorities  should  exist  in  the  States, 
to  insert  negative  clauses  prohibiting  the  exercise  of  them  by 
the  States."  In  the  same  number,  Mr.  Hamilton  says  that 
there  are  only  three  cases  in  which  the  State  authority  is 
alienated :  1st,  where  the  grant  to  the  General  Government 
is  in  express  terms  exclusive ;  2d,  w^here  the  like  power  is 
expressly  prohibited  to  the  State ;  and  3d,  where  an  authority 
in  the  States  would  be  absolutely  and  totally  contradictory 
and  repugnant  to  one  granted  to  the  Union.  In  the  case  of 
Lwingston  v.  Va/ti  Ing&ii^  9  Johns,  p.  507,  Chancellor  Kent, 
in  delivering  the  opinion  of  the  Court,  says :  "  The  powers  of 
the  two  Governments  are  each  supreme  within  their  respective 
constitutional  spheres.  They  may  each  operate  with  full 
effect  upon  different  subjects,  or  they  may,  as  in  the  case  of 
taxation,  operate  upon  different  parts  of  the  same  subject. 
*  *  *  We  have  nothing  to  do  in  the  ordinary  course  of 
legislation  with  the  possible  contingency  of  a  collision,  nor 
are  we  to  embarrass  ourselves  in  the  anticipation  of  theoret- 
ical difficulties,  than  which  nothing  could  in  general  be  more 
fallacious.  *  *  *  *  One  safe  rule  of  construction  and 
of  action  is  this :  That  if  any  given  power  was  originally 
vested  in  the  States,  if  it  has  not  been  exclvsively  ceded  to 
Congress,  or  if  the  exercise  of  it  has  not  been  prohibited  to 
the  States,  we  may  then  go  on  in  the  exercise  of  the  power 
xmtil  it  comes  practically  in  collision  with  the  dctual  exercise 
of  some  Congressional  power." 

Mr.  Justice  Thompson,  in  the  same  case,  says :  "  But  it  is 
obvious  that  the  mere  grant  of  a  power  to  Congress  does  not 
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necessarily  vest  it  exclusively  in  that  body."  So  tliis  con- 
struction has  been  repeatedly  recognized  by  many  of  the 
Judges  of  the  Supreme  Court  of  the  United  States ;  and  the 
Court  itself,  in  the  case  of  Wilson  v.  The  Blackbird  Greek 
Ma^ah  Compamy  (2  Pet.  24:5),  expressly  declared  this  to  be  the 
correct  doctrine  even  in  the  case  of  the  commercial  power. 
We  would  feel  satisfied  to  rest  this  question  upon  the  authority 
of  that  case  were  it  not  for  the  fact  that  some  of  the  Judges 
of  the  same  Court  have  subsequently  attempted  to  repudiate 
the  rule  there  adopted.  That  case  arose  upon  a  privilege 
granted  by  the  Legislature  of  Delaware  to  the  plaintiff  to 
construct  a  dam  across  a  navigable  creek  through  which  the 
tide  ebbed  and  flowed.  The  question  was  directly  raised  as 
to  whether  the  Act  of  Delaware  was  in  conflict  with  the 
power  of  the  United  States  to  regulate  commerce,  and  the 
Court  expressly  passed  upon  it.  In  delivering  the  opinion, 
Chief  Justice  Marshall  said:  "If  Congress  had  passed  any 
Act  which  bore  upon  the  case,  any  Act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of  which  w^as  to  con- 
trol State  legislation  over  those  small  navigable  creeks  into 
which  the  tide  flows  and  which  abound  throughout  the  lower 
country  of  the  middle  and  Southern  States,  we  should  feel  not 
much  difficulty  in  saying  that  a  State  law  coming  in  conflict 
with  such  an  Act  would  be  void.  But  Congress  has  passed 
no  such  Act.  The  repugnancy  of  the  law  of  Delaware  to  the 
Constitution  is  placed  entirely  in  its  repugnancy  to  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  States — a  power  which  has  not  heen  so  exercised  as 
to  affect  the  question.  The  Act  is  not  in  violation  of  this 
power  in  its  dormant  state."  The  question  again  came  up 
before  that  Court  in  the  License  Cases  (5  Howard,  514),  and 
the  doctrine  is  reiterated  and  sustained  by  a  power  of  reason- 
ing which  ought  to  have  settled  the  question  in  that  Court  at 
least;  but  in  subsequent  cases  which  have  been  before  it,  a 
different  rule  is  laid  down  by  some  of  the  Judges,  and  it  is 
claimed  that  it  has  been  established  by  the  Court. 

In  TJiurhw  v.  The  Commonwealth  of  Mdssachusetts^  Mr. 
Justice  McLean  says :  "  The  acknowledged  police  power  of  a 
State  extends  often  to  the  destruction  of  property.    A  nuisance 
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may  be  abated.  Everything  prejudicial  to  the  health  and 
morals  of  a  city  may  be  removed.  Merchandise  from  a  port 
where  a  contagious  disease  prevails,  being  liable  to  communi- 
cate the  disease,  may  be  excluded,  and  in  extreme  cases  it  may 
be  thrown  into  the  sea.  This  cornea  in  direct  conflict  with  the 
regulation  of  commerce j  and  yet  no  one  doubts  the  local  power. 
It  is  a  power  essential  to  self  preservation,  and  exists  necessa- 
rily in  every  organized  community."  Mr.  Justice  Catron,  in 
the  same  case,  says :  "  That  the  law  of  New  Hampshire  was 
a  regulation  of  commerce  among  the  States,  in  regard  to  the 
article  for  the  selling  of  which  the  defendants  were  indicted 
and  convicted,  but  that  the  State  law  was  constitutionally 
passed  because  of  the  power  of  a  State  thus  to  regulate,  there 
hein^  no  regulation  of  Congress^  special  or  general-^  in  existence^ 
to  which  the  State  law  was  repugnantp 

This  was  declared  to  be  the  rule  by  the  entire  Court,  and 
sustained  by  the  opinion  of  six  of  the  Judges.  The  question 
was  necessarily  involved  in  those  cases  and  determined  by  the 
Court.  This  is  certainly  an  array  of  authorities  which  no 
Court  should  disregard  except  upon  the  most  pressing  neces- 
sity, and  upon  counter  authority  equally  binding. 

It  is  claimed,  however,  that  the  Supreme  Court  in  the  cases 
of  Gibbons  V.  Ogden^  %  Wlieat.  1;  Brown  v.  ITie  State  of 
Marylamd^  12  Wheat.  392,  and  the  Passenger  Cases,  7  Howard, 
392,  settle  the  question  in  favor  of  the  exclusiveness  of  the 
power.  "We  think  not.  The  case  of  GiMons  v.  Ogden  did 
not  involve  the  question.  That  case  arose  upon  an  Act  of  the 
Legislature  of  New  York  granting  to  certain  persons  the 
exclusive  privilege  of  navigating  all  the  waters  within  the 
jurisdiction  of  the  State  with  steamboats.  The  complainant 
claiming  the  exclusive  right  under  this  Act,  sought  to  obtain 
an  injunction  to  restrain  the  respondent  from  navigating  the 
waters  within  the  jurisdiction  of  the  State.  The  Supreme 
Court  held  the  Act  of  New  York  imconstitutional,  simply 
upon  the  ground  that  it  was  in  conflict  with  tlie  Act  of  Con- 
gress providing  for  enrolling  and  licensing  vessels  in  the  coast- 
ing trade.  The  respondent's  vessel  having  been  licensed  under 
the  Act,  was  entitled,  say  the  Court,  to  navigate  any  of  the 
navigable  waters  of  the  United  States,  and  no  State  had  a 
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right  to  forbid  it,  as  was  done  in  that  case.  And  the  Court 
expressly  waive  the  question  of  exclusiveness.  On  page  200, 
the  Chief  Justice  says :  "  In  discussing  the  question  whether 
this  power  is  still  in  the  States  in  the  case  under  consideration, 
we  may  dismiss  from  it  the  inquiry  whether  it  is  surrendered 
by  the  mere  grant  to  Congress,  or  is  retained  until  Congress 
shall  exercise  the  power.  We  dismiss  that  inquiry  because  it 
has  been  exercised,  and  tlie  regulations  which  Congress  deemed 
it  proper  to  make  are  now  in  full  operation."  The  great  Judge 
who  delivered  the  opinion  in  that  case,  has,  we  think,  repu- 
diated the  notion  that  any  such  point  was  determined  by  the 
Court.  The  case  of  Wilson  v.  The  BlaeMnrd  Creek  Ma/rsh 
Compo/ny  came  before  the  same  tribunal  subsequently  to  the 
decision  of  Gibhons  v.  Ogden^  and  that  case  was  relied  on  by 
tlie  counsel  for  the  plaintiff  in  error  as  conclusive  to  establish 
the  unconstitutionality  of  the  law  of  Delaware,  but  the  Court 
holds  distinctly  and  emphatically  that  the  mere  grant  of  power 
to  Congress  is  exclusive  only  so  far  as  it  may  be  exercised  by 
it — thus  utterly  ignoring  the  construction  which  has  been  so 
often  placed  upon  the  case  of  Gihhona  v.  Ogden.  The  only 
question  decided  in  the  case  of  Brown  v.  The  State  of  Ma/ry- 
land  was,  that  a  State  law  prohibiting  an  importer  of  foreign 
goods  from  selling  without  a  license  was  unconstitutional, 
because  repugnant  to  that  article  of  the  Constitution  which 
declares  that  "No  State  shall  lay  any  impost  or  duties  on 
imports  or  exports,"  the  Court  holding  that  the  importation 
gave  a  right  to  the  importer  to  sell  such  goods  free  from  any 
charge  by  the  State.  It  is  also  said  by  the  Court  that  Congress 
having  authorized  the  importation,  by  implication  authorized 
the  sale  by  the  importer,  and  therefore  any  law  by  the  State 
prohibiting  such  sale,  or  taxing  the  privilege,  was  an  inter- 
ference with  the  regulation  of  commerce  by  the  General  Gov- 
ernment. 

Nothing  further  was  determined  in  that  case,  and  it  cer- 
tainly bears  no  analogy  to  the  one  under  consideration. 

The  opinions  and  reasonings  of  some  of  the  Judges  in  the 
Passenger  Cases  are  unmistakably  in  conflict  with  our  position, 
and  to  many  of  the  former  decisions  of  the  same  Court. 

But  those  opinions,  so  far  as  they  pass  upon  the  question  of 


Digitized  by 


Google 


SUPREME  COURT  OP  NEVADA,  1865.       811 


£z  Parte  Gnndall— HabeM  Corpus. 

the  excluBiveness  of  tlie  power  of  Congress  to  regulate  com- 
merce, did  not  receive  the  concurrence  of  a  majority  of  the 
Justices.  Chief  Justice  Taney  and  Judges  Daniels,  Nelson 
and  Woodbury  dissent  from  the  opinions  delivered  by  the 
other  Judges,  and  Mr.  Justice  Catron  distinctly  says  that  the 
question  did  not  arise  in  those  cases,  and  placed  his  concur- 
rence  upon  tlie  ground  that  the  Acts  of  New  York  and  Mas* 
sachusetts  were  repugnant  to  certain  laws  of  Congress.  If  he 
had  not  changed  the  opinion  which  he  entertained  in  the 
License  Cases  (and  there  seems  to  be  no  indication  that  he  had) 
a  majority  of  Justices  were  opposed  to  the  reasoning  of  Judge 
McLean.  Nothing  was,  therefore,  determined  in  that  case, 
but  that  the  laws  of  New  York  and  Massachusetts  were  in 
conflict  with  certain  .laws  of  Congress  regulating  commerce 
and  treaties  of  the  General  Government,  and  that  they  were 
for  tliose  reasons  void.  If  it  were  admitted,  however,  that 
the  Passenger  Cases  determined  the  question  in  favor  of  the 
exclusiveness  of  tlie  power,  and  the  reasoning  of  Judge 
McLean  is  to  prevail,  tliose  cases  are  utterly  irreconcilable 
with  the  theory  upon  which  a  large  number  of  cases  have 
been  decided  by  that  Court,  and  which  are  still  accepted  as 
authority.  And  it  must  be  admitted  that  the  reasoning  of 
Judge  McLean  does  not  sustain  the  position,  and  is  in  direct 
conflict  with  his  opinions  in  other  cases.  In  the  case  of  Thxir- 
low  V.  Tlie  Commonwealth  of  MaasachusetU^  he  says :  "  A 
license  may  be  required  to  sell  foreign  articles  when  those  of  a 
domestic  manufacture  are  sold  without  one.  And  if  the 
foreign  articles  be  injurious  to  the  health  or  morals  of  the 
community,  a  State  may,  in  the  exercise  of  that  great  con- 
servative police  power  which  lies  at  the  foundation  of  its  pros- 
perity, prohibit  the  sale  of  it."  But  how,  if  the  power  to 
regulate  commerce,  be  exclusive  in  Congress,  can  a  State  pro- 
hibit the  importation  of  any  article  of  commerce  ?  There  is 
surely  nothing  in  the  Constitution  which  authorizes  the  pro- 
hibition or  control  of  one  article  more  than  another.  Is  there 
anything  in  the  grant  of  power  which  authorizes  the  prohibi- 
tion of  an  article  which  is  injurious  to  the  health  or  morals  of 
the  conmiunity  any  more  than  that  which  may  be  prejudicial 
to  its  manufacturing  or  agricultural  interests  ?    Certainly  not. 
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The  word  "  commerce,"  as  used  in  the  Constitution,  includes 
commerce  in  all  its  ramifications,  and  in  every  feature  o^  form 
which  it  may  assumo^ — that  is,  with  foreign  countries  and 
among  the  States — and  if  the  power  to  regulate  it  be  exclu- 
sive, it  is  co-extensive  with  the  meaning  of  the  word.  If 
Congress  alone  can  exercise  that  power^  the  conclusion  is 
easily  shown  by  the  simple  syllogism.  A  State  law  regulating 
commerce  is  unconstitutional  and  void.  A  law  prohibiting 
the  importation  of  licentious  publications,  infected  goods,  or 
providing  quarantine  regulations,  is  a  regulation  of  commerce. 
Therefore,  any  law  aifecting  those  subjects  is  unconstitutional. 
And  yet  it  is  admitted  by  all  tliat  a  State  may  prohibit  the 
importation  of  such  articles,  and  may  make  quarantine  regu- 
lations. 

And  it  seems  impossible  to  maintain  it  upon  any  hypothesis, 
except  that  the  power  to  regulate  commerce  is  concurrent  in 
Congress  and  the  several  States.  It  would  be  the  propagation 
of  a  dangerous  heresy  to  hold  that  a  State  may  regulate  com- 
merce whenever,  in  the  discretion  of  its  Legislature,  the 
health  or  morals  of  the  community  require  it,  and  that  such 
regulation  would  be  superior  to  the  power  of  the  Greneral 
Government.  This  would  be  making  the  power  of  Congress 
to  regulate  commerce  subordinate  to  the  police  power  of  the 
State ;  for  it  gives  to  the  State  the  power  of  determining  what 
articles  may  be  imported  and  what  prohibited,  and  it  needs 
no  argument  to  show  that  the  power  which  may  prescribe 
what  articles  may  be  the  subject  of  commerce  is  the  con- 
trolling one.  If  the  State  has  a  right  to  determine  what  arti- 
cles of  commerce  are  or  are  not  injurious  to  the  health  or 
morals  of  the  community,  and  to  prohibit  the  importation  of 
whatever  may  be  deemed  so  injurious,  it  must  be  admitted 
that  its  power  over  Congress  is  unlimited  and  supreme,  and  if 
the  power  is  exclusive  in  Congress  it  amounts  to  a  prohibition 
upon  the  States,  and  no  necessity,  such  as  the  preservation  of 
health,  morals  or  safety  of  the  community,  could  sustain  the 
State  law  which  in  any  wise  regulated  commerce,  and  the 
exceptions  which  are  made  are  unwarrantable. 

The  better  rule,  and  that  sustained  by  the  preponderance  of 
authority,  seems  to  be,  that  subject  and  subordinate  to  the 
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power  of  Congress  a  State  may  regulate  commerce  within  its 
own  jurisdiction,  and  its  laws  enacted  for  that  purpose  are 
unconstitutional  only  when  they  conflict  with,  or  are  repug- 
nant to  some  act  or  regulation  of  the  General  Government. 
This  rule  removes  all  possible  difficulties,  recognizes  the 
supremacy  of  the  power  of  Congress,  and  its  exclusiveness  so 
far  as  it  may  be  exercised,  and  enables  the  States  to  relieve 
themselves  from  the  evils  and  inconveniences  which  might 
possibly  arise  from  the  failure  or  neglect  of  Congress  to  exer- 
cise any  power  granted  to  it.  In  other  words,  the  States  are 
enabled  to  protect  themselves,  not  from  the  laws  or  constitu- 
tional authority  of  Congress,  but  from  its  inaction. 

Upon  the  second  point  made  by  counsel  for  petitioner,  little 
need  be  said.  We  do  not  think  that  the  passengers  upon 
whom  this  tax  is  levied  can  be  included  within  the  provision 
of  the  Constitution,  which  declares  that  no  State  shall  lay 
any  duties  or  imposts  on  imports  or  exports. 

It  seems  to  be  generally  admitted  that  the  words  import 
and  export  have  reference  only  to  property  and  not  to  per- 
sons.   {Browne,  St(Ue  of  Ma/rylcmd.) 

Neither  does  the  tax  conflict  with  Section  7  of  Article  II.  of 
the  State  Constitution,  which  limits  the  poll  tax  to  four  dol- 
lars upon  all  male  residents  of  the  State  within  certain  ages. 
This  cannot  be  considered  a  poll  tax  within  the  meaning  of 
that  section  of  the  Constitution.  If  it  be  a  tax  upon  the 
passenger  at  all,  it  is  levied  upon  those  enjoying  or  exercising 
a  certain  privilege.  But  it  is  more  properly  a  tax  upon  the 
conmion  carrier  regulated  by  the  number  of  passengers  trans- 
ported.    The  State  law  is  therefore  constitutional. 

The  time  having  expired  during  which  the  petitioner  could 
be  held  under  the  conmiitment  of  the  Court  below,  no  order 
can  be  made  remanding  him  to  the  custody  of  the  SheriflT,  but 
our  views  here  expressed  may  be  a  guide  in  subsequent  cases 
(^  this  character. 
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WILLIAM  BURLING,  Respondent,  v.  J.  T.  GOODMAN 

ET  AL8.,  Appellants. 

Where  judgment  bj  default  ie  taken,  the  plaintiff  is  confined  to  a  recoYery  of  the 
partionlar  amount  or  thing  demanded  in  the  prajer  of  the  complaint. 

Where  the  demand  is  for  judgment  in  Federal  cuirencj  generally,  that  is,  in  dollars 
and  cents,  a  party  cannot  recover  a  judgment  upon  a  default  payable  in  a  spe- 
cific kind  of  money — g^ld  coin  for  instance— especially  if  the  latter  kind  of 
money  exceed  the  former  in  actual  yalue. 

Before  the  passage  of  the  Specific  Contract  Act,  the  District  Court  had  no  power  to 
render  judgment  for  any  specific  kind  of  money,  or  order  that  it  be  satisfied 
only  by  gold  or  silyer  coin. 

The  quality  or  character  of  the  contract  is  in  no  wise  altered  because  the  debt 
thereby  created  has  been  secured  by  mortgage.  The  security  is  merely  an 
incident  to  the  debt  contracted  and  sought  to  be  recovered. 

It  is  an  established  rule  that  Courts  will  not  adjudge  whether  a  law  is  unoonstitn- 
tional  or  not,  unless  they  are  imperatiyely  called  upon  to  do  so  by  the  admoni- 
tions of  duty  and  the  exigencies  of  the  case. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Storey  County,  Hon.  Richard 
Rising  presiding. 

The  respondent  recovered  judgment  in  the  District  Court 
for  the  County  of  Storey,  against  the  appellants,  and  also 
obtained  a  decree  of  foreclosure  of  a  mortgage  and  an  order 
for  the  sale  of  the  mortgaged  premises.  The  judgment  and 
decree  were  upon  default,  and  the  notes  upon  which  this  suit 
is  brought  being  made  payable  in  gold  or  silver  coin,  the  order 
for  the  sale  of  the  premises  requires  the  property  to  be  sold 
for  coin.  Of  that  part  of  the  decree  requiring  the  sale  to  be 
for  coin,  the  defendants  complain  and  appeal  to  this  Court. 

Quint  dk  Hardy ^  for  Appellants. 

The  Court  below  erred  in  decreeing  that  the  mortgaged 
premises  should  be  sold  for  gold  coin  only,  because : 

First — At  the  time  the  contract  was  made,  there  was  no  law 
in  the  then  Territory  of  Nevada  authorizing  the  making  of 
such  a  contract. 

Second — ^At  the  time  the  suit  was  brought,  and  at  the  time 
the  judgment  and  decree  were  awarded  and  entered,  there  was 
no  law  which  authorized  the  making  of  such  a  decree. 
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Third — ^The  existence  of  the  mortgage  does  not  alter  the 
rights  of  the  parties.  The  relation  between  them  was  that  of 
debtor  and  creditor.  The  debt  was  the  principal.  The  mort- 
gage only  a  security  for  the  payment  of  so  much  money — an 
incident  to  a  debt  which  could  be  paid  and  discharged  in  any- 
thing made  lomful  money  by  the  sovereign  power. 

Fourth — The  complaint  did  not  pray  for  a  decree  of  sale  for 
any  specific  kind  of  money,  nor  for  judgment  for  any  specific 
kind  of  money. 

Fifth — The  judgment  was  by  default,  and  the  decree  or 
judgment  could  not  exceed  the  relief  prayed  for. 

Sixth — The  Act  of  Congress  authorizing  the  issuance  of 
treasury  notes,  making  them  lawful  money  and  a  tender  for 
all  debts  public  and  private  is  constitutional,  and  the  rights  and 
remedies  between  debtor  and  creditor  are  established  by  that 
Act,  which  is  the  paramount  law. 

Seventh — State  legislation,  or  judicial  action  prescribing  dif- 
ferent rights  or  remedies,  is  in  violation  of  that  Act,  and  there- 
fore is  unconstitutional  in  this,  that  the  Constitution  of  the 
United  States  and  the  Acts  of  Congress  pursuant  thereto  are 
the  Supreme  law,  any  regulation  in  the  States  to  the  contrary 
notwithstanding. 

Eighth — The  power  of  Congress  to  declare  what  is  money, 
and  to  regulate  the  value  thereof,  being  expressly  granted  by 
the  Constitution,  it  is  prohibited  to  the  States  to  pass  any  laws 
or  make  any  regulations  concerning  the  same. 

Ninth — ^In  the  absence  of  this  decree,  the  defendants  could 
have  paid  their  indebtedness  in  any  lawful  money  of  the  United 
States,  and  the  payment  of  the  debt  would  have  discharged  the 
security. 

Tenth — ^The  contract  sued  on  is  in  contravention  of  public 
policy,  in  this,  that  it  tends  to  degrade  the  public  credit  and  to 
diminish  the  value  of  Government's  lawful  currency,  and  dis- 
parage its  ability  to  raise  armies,  equip  navies,  regulate  com- 
merce, and  provide  for  the  general  welfare. 

John  Nugevd  and  John  M.  McComiell^  of  Counsel  for 
Bespondent. 
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-The  fiame  brief  was  filed  in  this  case  which  was  filed  for 
respondent  in  the  case  of  Mayna/rd  v.  Newman  in  this  Court. 

Opinion  by  Bkosnan,  J.,  full  Bench  concurring. 

This  action  is  brought  on  two  promissory  notes  executed  by 
Goodman  &  DriscoU,  the  appellants.  The  notes  are  made 
payable  in  gold  coin,  and  are  secured  by  a  mortgage  on  real 
estate.  They  bear  date  August  4,  1863.  ISyo  summons  was 
issued,  the  defendants  having  expressly  waived  process.  The 
complaint  was  filed  and  served  November  9, 1864.  The  prayer 
of  the  complaint  is  for  judgment  in  amount,  eight  thousand 
dollars  and  interest,  and  that  the  mortgaged  premises  may  be 
sold  to  satisfy  such  judgment,  and  for  such  other  relief,  etc. 

The  defendants  suffered  judgment  to  be  taken  against  them 
by  default,  which  was  entered  on  the  14th  day  of  November, 
1864.  The  judgment  was  not  rendered  until  the  15th  day  of 
December  following.  It  orders  and  directs  that  payment  be 
made  in  gold  coin ;  and  that  the  premises  be  sold  for  gold  coin 
only.  No  objection  appears  to  have  been  made  to  the  judg- 
ment upon  the  ground  that  the  default  of  the  defendants  had 
been  entered  short  of  the  statutory  time  allowed  to  file  and 
serve  an  answer.  Nor  have  any  proceedings  as  appears  been 
had  in  the  Court  below  to  set  aside  the  default  or  judgment. 
The  defendants  appeal,  and  tlie  cause  comes  before  this  Court 
upon  the  judgment  roll  alone. 

The  appeal  is  from  so  much  of  the  judgment  as  directs  pay- 
ment in,  and  sale  of  the  mortgaged  premises,  for  gold  coin 
only. 

The  counsel  for  appellants  insist  that  no  other  relief  than 
that  prayed  for  in  the  complaint  could  have  been  legally 
granted,  and  further  that  the  Court  had  no  power  or  authority 
to  render  a  judgment  requiring  payment  in,  or  a  sale  for  gold 
coin  alone,  at  the  time  this  judgment  was  entered,  even  though 
the  complaint  demanded  a  judgment  and  a  sale  for  gold  and 
silver  coin. 

We  think  both  grounds  of  objection  are  wdl  taken,  and 
that  the  judgment  as  it  stands  is  erroneous.  Where  judgment 
is  taken  by  default,  the  plaintiff  is  confined  to  rf  recovery  of 
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the  particular  amount  or  thing  demanded  in  the  prayer  of  the 
complaint.  If  the  prayer  be  for  judgment  of  one  thoufAnd 
dollars,  the  plaintiff  cannot  l^ally  take  judgment  for  a  greater 
amount.  Or  if  he  pray  for  the  poBseseion  of  specific  pereonal 
property,  he  cannot  ha^g^'udgment  for  the  return  of  property 
of  a  different  kind.  Thereason  and  fairness  of  the  rula  are 
obvious. 

The  defendant  by  his  default  admits  the  justice  of  the  claim, 
and  thus  consents  that  judgment  be  taken  agaixiet  him  for 
what  is  prayed  for  in  the  first  instance.  Whereas,  if  a  greater 
sum  or  a  different  relief  were  demanded,  he  may  appear  a^d  con- 
test the  claim  as  unjust  and  unreasonable.  It  would  seem  to 
follow,  and  indeed  is  embraced  within  this  rule,  that  where  the 
demand  is  for  judgment  in  Federal  currency  generally,  that  jb, 
in  dollars  and  cents,  a  party  cannot  recover  a  judgment  up<Mi 
a  default  payable  in  a  specific  kind  of  money,  gold  coin  for 
instance,  especially  if  the  latter  kind  of  money  exceed  the  for- 
mer in  actual  value.  A  different  rule  would  prove  a  trap  and 
snare  for  debtors,  however  honest  they  may  be ;  and  certainly 
could  never  receive  the  sanction  of  Courts  of  justice.  Indeed 
our  statute  sets  the  question  at  rest.  (Laws  of  1861,  p.  838, 
sec.  147 ;  ^ide  also,  11  Cal.  19, 20 ;  lb.  91,  628.) 

Secondly — It  was  not  competent  for  the  District  Court,  it 
had  not  the  power  at  the  time  the  judgment  in  this  case  was 
entered,  to  order  a  judgment  and  sale,  to  be  paid  and  satisfied 
by  gold  coin  only,  or  in  any  particular  kind  of  money. 

The  action  was  upon  a  contract  for  the  payment  of  money, 
enforceable  only  as  at  common  law.  The  quality  or  character 
of  the  contract  is  in  no  wise  altered  because  the  debt  thereby 
created  has  been  secured  by  mortgage.  The  security  is  merely 
an  incident  to  the  debt  contracted  and  sought  to  be  recovesed. 
At  common  law,  when  an  action  was  brought  on  a  contract 
for  the  payment  of  money,  upon  proof  of  the  existence  of  the 
debt,  the  judgment  of  lie  Court  was,  that  the  plaintiff  do 
recover  his  debt  and  dani^es,  and  that  he  have  execution  for 
the  same,  without  any  direction  as  to  how  the  amount  was  to 
be  paid  or  made.  This  function  performed,  the  duty  of  the 
Court  terminated,  and  thenceforth  the  law  declared  how  the 
amount  adjudged  should  be  satisfied. 
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We  have  in  this  State  adopted  the  common  law,  and  onr 
ConrtB  are  subject  to  its  mandates  and  provisions,  both  as 
regards  their  authority  and  the  manner  of  proceedings,  except 
when  that  law  has  been  modified  or  changed  by  legislation. 
But  we  do  not  know  of  any  rule  <Athe  common  law  or  any 
statutory  provision  authorizing  the^istrict  Court  to  award 
such  a  judgment  as  that  entered  in  this  instance.  Had  Courts 
possessed  this  power,  independent  of  legislative  sanction  and 
authority,  there  would  have  been  no  necessity  for  legislation 
to  enable  them  to  specifically  enforce  the  performance  of  con- 
tracts, similar  to  the  one  presented  for  consideration  in  this 
case.  In  illustration  of  these  views,  we  find  the  law-making 
power  of  our  own  and  also  of  a  neighboring  State  providing 
for  a  new  remedy,  and  investing  the  Courts,  so  far  as  it  may, 
with  the  authority  thought  necessary  to  the  specific  enforce- 
ment of  this  class  of  contracts. 

But  in  this  State,  the  Act  commonly  known  as  the  "  Specific 
Contract  Act,"  was  not  in  force  at  the  time  this  judgment  was 
entered.  Therefore,  whatever  power  that  legislation  may  have 
conferred  upon  the  Courts,  cannot  be  invoked  in  favor  of  this 
judgment.  In  this  connection  it  may  be  proper  to  state 
that  anything  said  in  this  opinion  is  not  to  be  understood  as 
having  the  slightest  bearing  as  regards  the  effect  and  validity 
of  that  Act. 

Other  grave  questions  of  constitutional  law  have  been  raised 
by  the  learned  counsel  of  the  respective  parties  litigant.  They 
involve  the  validity  of  the  legislation,  and  the  power  of  Con- 
gress to  make  the  notes  of  the  United  States  lawful  money, 
and  a  legal  tender  in  payment  of  debts.  They  have  been  ably 
and  elaborately  discussed  in  printed  briefs  furnished  us,  and 
the  Court  has  been  requested  to  pass  upon  and  determine  them. 

Were  it  necessary  to  the  decision  of  this  appeal  that  we 
should  pass  upon  these  questions,  they  could  not  be  judicially 
avoided.  But,  as  we  view  this  case,  these  questions  are  extra- 
neous and  do  not  necessarily  arise.  Hence,  were  we  to  con- 
sider them,  our  views  could  scarcely  be  authoritative  in  possible 
future  controversies,  where  the  same  question  might  be  directly 
involved. 

The  opinions  of  a  Judge  upon  a  point  not  directly  in  issue 
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are  merely  obiter  dicta^  and  have  not  the  force  and  are  not 
entitled  to  the  effect  of  an  adjudication. 

It  is  an  established  rule  that  Courts  will  not  adjudge  whether 
a  law  be  constitutional  or  not,  unless  they  are  imperatively 
called  upon  so  to  do  by  the  admonitions  of  duty  and  the 
exigencies  of  the  case. 

Furthermore,  counsel  will  find  the  views  of  this  Court,  as  to 
those  questions,  enunciated  in  the  case  of  Maynwrd  v.  Nefw- 
mcm^  decided  at  the  present  term. 

For  the  reasons  above  assigned,  that  portion  of  the  judgment 
that  required  the  amount  to  be  collected  in  gold  coin,  and  that 
the  mortgaged  premises  be  sold  for  gold  coin  only,  is  erroneous. 

It  is,  therefore,  ordered  that  the  cause  be  remanded  to  the 
Court  below,  with  directions  to  modify  the  judgment  by  strik- 
ing out  so  much  thereof  as  orders  and  directs  the  collection  of 
the  amount  in  gold  coin,  together  with  that  part  which  directs 
a  sale  of  the  mortgaged  premises  for  gold  coin  only,  and  in  all 
other  respects  the  judgment  is  aflSrmed — ^the  respondent  pay- 
ing the  costs  of  this  appeal. 


EX  PAETE  WM.  JANES— HABEAS  COKPUS. 

The  Goremor  of  the  Territory  of  Nevada  had  the  right  to  pardon  absolntelj  or  con- 

ditionallj,  bnt  no  right  to  commnte  one  punishment  for  another.    He  conld  not 

issne  an  carder  to  confine  a  man  in  the  penitentiary  who  had  been  sentenced  to 

be  hnng. 
The  OoYemor  of  the  State  of  Nevada  conld  not  pardon  without  the  concurrence  of 

at  least  two  other  members  of  the  Board  in  whom  the  pardoning  power  Is 

rested  by  the  Constitution. 
The  Warden  of  the  penitentiary  is  not  entitled  to  the  custody  of  the  prisoner.    He 

should  properly  be  in  the  custody  of  the  Sheriff  of  Storey  County. 
Defective  sentence  of  execution  whether  sufficiently  specific  to  justiQr  the  BheriC 

Query? 

This  was  an  application  for  writ  of  haheaa  corpus  made 
directly  to  the  Supreme  Court. 

Clayton  <k  Cla/rke^  Counsel  for  Petitioner. 

Oeo.  A.  Nov/rse^  Attorney  General,  per  contra. 
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Points  for  Petitioner : 

The  sentence  originally  passed  on  prisoner  did  not  direct 
him  to  be  hung  by  the  neck,  nor  until  he  was  dead. 

It  would  not  have  been  a  justification  to  the  Sheriff  to  exe- 
cute the  prisoner. 

The  warrant  issued  by  the  Governor  of  the  Territory  was 
unauthorized  by  law,  and  did  not  justify  the  Warden  in  receiv- 
ing or  holding  the  prisoner  in  custody. 

The  pardon  of  the  3d  of  December  entitles  the  prisoner  to 
his  discharge. 

There  is  no  brief  on  file  by  the  Attorney  General. 

Opinion  by  Beattt,  J.,  Lewis,  C.  J.,  concurring. 

This  was  an  application  for  the  writ  of  habeas  oorpua,  made 
returnable  before  this  Court,  and  the  facts  disclosed  by  the 
petition  of  the  applicant  and  the  return  of  the  Warden  of  the 
State  Penitentiary,  are  as  follows : 

In  the  month  of  April,  1864,  the  petitioner  was  convicted  of 
murder  in  the  first  degree,  in  Storey  County.  He  was  sen- 
tenced to  be  executed  on  the  2d  day  of  June,  1864.  The  sen- 
tence recited  the  crime  of  which  he  was  convicted,  and  directed 
that  he  should,  between  certain  hours  of  that  day,  and  at  some 
suitable  place,  to  be  selected  by  the  Sheriff  of  Storey  County, 
be  hung.  It  did  not,  however,  declare  he  should  be  hung  by 
the  neck,  or  hung  until  he  was  dead.  Before  the  day  of  exe- 
cution arrived  the  Governor  of  the  then  Territory  of  Nevada 
issued  in  his  official  capacity  a  paper  purporting  to  be  a  commu- 
tation of  the  sentence  of  Janes,  and  directing  him  to  be  deliv- 
ered over  by  the  Sheriff  of  Storey  County  to  the  Warden  of 
the  Territorial  prison  or  penitentiary,  and  requiring  the  War- 
den to  hold  him  in  prison  during  his  natural  life. 

By  authority  of  this  paper  and  none  other,  he  was  delivered 
over  to  the  Warden  some  time  in  1864,  and  by  him  retained 
in  custody.  On  the  3d  of  December,  1864,  J.  W.  Nye,  then 
acting  as  Governor  of  the  State  of  Nevada,  under  the  provi- 
sions of  the  Constitution  which  continued  the  Territorial  Gov- 
ernor in  that  position  until  the  election  and  qualification  of 
the  new  State  officers,  issued  another  paper  granting,  or  pur- 
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porting  to  grant,  a  pardon  to  the  petitioner,  coupled  iv  District 
conditions.  '  **ick 

First — That  the  pardon  should  not  take  effect  for  six 
months. 

Second — That  the  petitioner  should  leave  the ''State  of 
Nevada,  and  not  return  thereto. 

At  the  end  of  six  months  from  the  date  of  this  paper,  the 
Warden  of  the  penitentiary  released  the  prisoner,  and  he  left 
the  State. 

Upon  being  informed  by  the  Warden  that  his  authority  to 
release  him  had  been  questioned,  and  a  request  made  that  he 
wonld  return  and  deliver  himself  up  until  the  law  governing 
the  case  could  be  settled,  he  voluntarily  returned,  delivered 
himself  to  the  Warden,  and  sued  out  this  writ. 

The  first  question  to  be  determined  is,  was  Janes  originally 
committed  to  the  keeping  of  the  Warden  by  any  legal  author- 
ity ?  Under  the  Organic  Act  of  the  Territory  the  Governor 
had  the  power  to  pardon  persons  who  had 'been  convicted  of 
mnrder.  The  general  power  to  pardon  carries  with  it  the 
power  to  pardon  on  conditions.  If  a  condition  precedent  be 
imposed,  that  condition  must  be  performed,  or  the  pardon 
never  takes  effect.  If  subsequent,  the  pardon  becomes  nuU 
and  void  on  the  breach  of  the  condition.  (See  Bacon's  Abr., 
vol.  7,  head  Pardon,  Letter  (E),  and  authorities  there  cited.) 

Upon  a  breach  of  the  condition,  the  party  would  be  liable 
to  arrest  and  execution.  But  as  we  understand  the  term  con- 
dition as  applied  to  pardons,  it  is  different  from  commutation. 
A  condition  is  some  act  to  be  voluntarily  performed  by  the 
party,  or  some  one  for  him.  A  commutation  is  the  change  of 
one  punishment  known  to  the  law  for  another  and  different 
punishment  also  known  to  the  law. 

In  neither  case  can  the  punishment  be  inflicted  unless  by 
authority  of  law.  Now,  whilst  the  Governor  of  the  Territory 
had  authority  to  pardon,  he  had  none,  we  believe,  to  order  the 
petitioner  to  be  punished  by  confinement  in  the  penitentiary. 
The  Warden  was  guilty  of  an  illegal  act  iu  receiving  him  from 
the  Sheriff  of  Storey  County  and  confining  him  in  the  peni- 
tentiary. The  Sheriff  of  Storey  County  was  derelict  in  his 
duty  in  surrendering  the  prisoner  to  the  Warden.  The  paper 
21 
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>y  the  Governor  not  being  a  pardon,  but  a  commuta- 

n,  which  he  had  no  legal  authority  to  make,  was  a  nullity. 

The  pardon  issued  on  the  3d  of  December  last  was  also  a 
nullity.  The  State  Constitution  had  gone  into  effect,  and 
under  that  Constitution  the  pardoning  power  is  vested  in  a 
board  of  five  persons.  It  requires  the  Governor  and  at  least 
two  other  members  of  that  Board  to  concur  in  granting  a  par- 
don. This  does  not  purport  to  have  been  done  by  any  other 
person  than  the  Governor. 

FrQm  these  views,  it  is  apparent  the  Warden  of  the  peniten- 
tiary has  no  right  to  hold  the  prisoner.  It  is  equally  apparent 
the  Sheriff  should  never  have  delivered  the  custody  of  the 
prisoner  to  the  Warden. 

The  Act  of  the  Territorial  Legislature  of  Nevada  in  regard 
to  habeas  corpus^  provides  in  section  26  as  follows : 

"  In  cases  where  any  party  is  held  under  illegal  restraint  or 
custody,  and  any  other  person  is  entitled  to  the  restraint  or 
custody  of  such  party,  such  Judge  may  order  such  party  to  be 
conmiitted  to  the  restraint  or  custody  of  such  person  as  is  by 
law  entitled  thereto." 

Under  the  provisions  of  this  section,  the  prisoner  is  ordered 
to  be  delivered  into  the  hands  of  the  Sheriff  of  Storey  Coimty, 
to  be  by  him  held  until  further  orders  of  the  District  Court 
of  the  First  Judicial  District.  Whether  the  original  judgment 
directing  the  execution  of  the  prisoner,  was  sufficiently  spe- 
cific to  have  justified  the  Sheriff  in  carrying  the  sentence  into 
execution,  need  not  be  determined  in  this  proceeding.  Doubt- 
less the  District  Court  can  enter  a  sufficient  judgment.  We 
are  satisfied  the  Sheriff  had  no  authority  to  release  the  pris- 
oner, nor  to  entrust  him  to  the  custody  of  any  other  person 
than  the  Jailor  of  Storey  County  or  some  deputy  or  bailiff  of 
the  Sheriff  for  safe  keeping. 


THE  HALE  &  NORCROSS  G.  AND  S.  M.  CO.,  Appel- 
LAKT,  V.  THE  BAJAZETTE  AND  GOLDEN  ERA  G. 
AND  S.  M.  CO.,  Respondents. 

AffidaTits  which  do  not  show  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
oonntj  where  an  action  is  brought,  are  not  sufficient,  under  the  twentj-firsi 
Motion  of  the  Ptaotioe  Aot,  to  entitle  a  party  to  a  change  of  yenue. 
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Appeal  from  the  District  Court  of  tlie  First  Judicial  District 
of  the  State  of  Nevada,  Storey  County,  Hon.  E.  S.  Mesick 
presiding. 

HiUyer  &  Whitrrum  and  Thos.  Stmderlcmd^  Attorneys  for 
Respondents. 

Qumt  <&  Hwrdy  and  Hcmnon^  for  Appellant. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

A  motion  for  a  change  of  venue  having  been  made  in  this 
case  by  the  appellant,  and  the  same  having  been  denied  by  the 
Court  below,  an  appeal  is  taken  to  this  Court. 

The  affidavits  upon  which  the  application  for  change  of  venue 
was  made,  not  showing  that  an  impartial  trial  cannot  be  had 
in  Storey  County,  are  not  sufficient,  under  the  21st  section  of 
the  Practice  Act,  to  entitle  appellant  to  a  change  of  venue,  it 
was  therefore  properly  denied. 


J.  S.  CROSMAN  V.  A.  W.  NIGHTINGILL. 
MANDAMUS. 

The  law  making  the  Lientenant  Goyernor  of  the  State  of  Nevada  «b  officio  Warden 
of  the  State  Prison,  and  allofnng  him  a  aalary  for  aiich  sernoet,  doea  not  eon- 
flict  with  that  provision  of  the  State  Constitution  which  proyidea  that  no 
increase  of  compensation  orcertain  officers  shall  take  effect  during  the  term  for 
which  they  hare  been  elected.  The  Lieutenant  Goyernor  in  office  at  the  time 
of  the  passage  of  the  law  maj,  therefore,  draw  the  salarj  allowed  to  him  aa 
Warden. 

Original  application  for  writ  of  mandamus  in  the  Supreme 
Court. 

The  facts  appear  in  the  opinion  of  the  Court. 

O.  A.  Nourse^  Attorney  General,  for  Nightingill. 

T7u)8.  Wdla  and  J.  Neely  Johnson^  for  Petitioner. 

The  compensation  fixed  by  the  Constitution  is  only  as  Presi- 
dent of  the  Senate,  not  as  Lieutenant  Governor*    We  admit 
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that  cannot  be  increased  or  diminiBhed  during  his  term,  as  per 
Section  9  of  Article  IV.  of  the  Constitution.  But  other  duties 
can  be  iihposed  upon  and  payment  allowed  therefor  to  the 
Lieutenant  Governor.     (Sec.  5  of  Art.  XVII.) 

And  this  section  fixes  the  compensation  of  Senators  and 
Members  of  the  Assembly,  at  eight  dollars  per  day. 

But  the  Lieutenant  Governor  is  not  mentioned  in  Section  5 
of  Article  XVII.  of  the  Constitution.  Expressio  unius^  exdvr 
sis  aUerius. 


Opinion  by  Lewis,  C.  J.,  fuU  Bench  concurring. 

Application  for  a  peremptory  writ  of  mandamus  to  compel 
the  Controller  of  State,  A.  W.  Nightingill,  to  issue  a  warrant 
on  the  State  Treasury  for  the  sum  of  two  hundred  dollars, 
claimed  to  be  due  the  petitioner,  Crosman,  for  one  month's 
salary  for  his  services  as  Warden  of  the  State  Prison. 

The  petitioner  is  the  Lieutenant  Governor  of  the  State  of 
Nevada.  At  the  last  session  of  the  Legislature  it  was  provided 
by  law  that  the  Lieutenant  Governor  shall  be  ex  officio  Warden 
of  the  State  Prison,  and  that  he  shall  receive  a  compensation 
therefor  of  twenty-four  hundred  dollars  per  annum ;  and  it  is 
made  the  duty  of  the  Controller  to  draw  his  warrant  on  the 
Treasurer  in  favor  of  the  Warden  for  such  compensation,  at 
specified  periods. 

The  Controller,  claiming  that  the  law  appropriating  twenty- 
four  hundred  dollars  salary  to  the  Warden  is  unconstitutional, 
refuses  to  draw  his  warrant  in  his  favor  for  that  proportion  of 
salary  now  due. 

One  question  only  is  raised  in  the  case,  i.  ^.,  does  this  law 
conflict  with  those  provisions  of  the  Constitution  which  declare 
that  the  salary  or  compensation  of  officers  shall  not  be  increased 
or  diminished  during  the  term  for  which  they  are  elected  ? 
The  only  constitutional  provisions  bearing  upon  this  question 
are  the  following : 

"  The  members  of  the  Legislature  shall  receive  for  their  ser- 
vices a  compensation  to  be  fixed  by  law  and  paid  out  of  the 
public  treasury ;  but  no  increase  of  such  compensation  shall 
take  effect  during  the  term  for  which  the  members  of  either 
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house  shall  have  been  elected ;  provided  that  an  appropriation 
may  be  made  for  the  payment  of  such  actual  expenses  as  the 
members  of  the  Legislature  may  incur  for  postage,  express 
charges,  newspapers  and  stationery,  not  exceeding  the  suni  of 
sixty  dollars  for  any  general  or  special  session  to  each  mem- 
ber ;  and  provided  furthermore,  that  the  Speaker  of  the  Assem- 
bly and  Lieutenant  Governor  and  President  of  the  Senate 
shall  each  during  the  time. of  their  actual  attendance  as  such 
presiding  officers,  receive  an  additional  allowance  of  two  dol- 
lars per  diem."     (Art.  IV.,  Sec.  33.) 

"  The  Legislature  may  at  any  time  provide  by  law  for  increas- 
ing or  diminishing  the  salary  or  compensation  of  any  of  the 
officers,  whose  salary  or  compensation  is  fixed  in  the  Constitu- 
tion ;  provided  no  such  change  of  salary  or  compensation  shall 
apply  to  any  officer  during  the  term  for  which  he  may  have 
been  elected."    (Art.  XV.,  Sec.  9.) 

And  Section  5,  Article  XVII.,  after  fixing  the  salaries  of  all 
the  State  officers,  except  that  of  the  Lieutenant  Governor, 
provides  tliat  "  the  pay  of  the  State  Senators  and  members  of 
the  Assembly  shall  be  eight  dollars  per  day  for  each  day  of 
actual  service,  and  forty  cents  per  mile  for  mileage,  going  to 
and  returning  fi-om  the  place  of  meeting.  No  officer  men- 
tioned in  this  section  shall  receive  any  fee  or  perquisite  to  his 
own  use  for  the  performance  of  any  duty  connected  with  his 
office,  or  for  the  performance  of  any  additional  duty  imposed 
upon  him  by  law." 

The  only  compensation  or  provision  for  allowing  compen- 
sation to  the  Lieutenant  Governor  is  that  in  the  33d  section. 
And  by  that  it  is  only  provided  that  if  a  certain  duty  is  per- 
formed by  him  he  shall  receive  a  compensation  of  ten  dollars 
per  day.  Is  this  such  a  compensation  or  salary  as  will  pro- 
hibit him  from  receiving  additionaf  compensation  for  other 
duties  which  are  imposed  upon  and  performed  by  him. 

The  Lieutenant  Governor,  as  such,  receives  no  salary  or 
compensation,  but  only  a  per  diem  for  services  actually  ren- 
dered in  his  capacity  of  President  of  the  Senate. 

The  constitutional  restriction  imposed  by  Section  9,  Arti- 
cle XV.,  and  Section  33,  Article  IV.,  is  doubtless  intended 
onjy  to  prevent  the  increase  of  salary  or  compensation  of  offi- 
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cers,  as  such  officers,  or  for  duties  naturally  belonging  to  their 
positions,  and  can  scarcely  be  extended  to  prevent  the  allow- 
ance of  a  compensation  to  officers  upon  whom  duties  or 
responsibilities  in  no  wise  connected  with  their  offices  are 
imposed. 

In  the  case  of  the  officers  mentioned  in  Section  5,  Article 
XVII.,  a  different  rule  prevails,  for  they  are  expressly  prohib- 
ited from  receiving  any  fee  or  perquisite  for  the  performance 
of  any  additional  duty  imposed  upon  them  by  law.  The 
compensation  which  petitioner  receives  also  being  for  a  specific 
duty  which  he  may  perform,  would  raise  the  implication  that 
for  any  other  duties  imposed  upon  him,  other  compensation 
might  be  allowed. 

But  the  most  incontestible  point  in  favor  of  the  petitioner 
is  that  the  salary  which  he  receives  for  his  services  as  Warden 
is  no  wise  an  increase  of  the  compensation  of  the  Lieutenant 
Governor  as  such  officer,  but  he  is  appointed  to  another  office, 
to  which  a  separate  and  distinct  salary  is  attached  and  inde- 
pendent duties  are  imposed. 

It  is  not  twenty-four  hundred  dollars  per  annum  added  to 
the  compensation  of  the  Lieutenant  Governor  for  the  dis- 
charge of  duties  belonging  to  that  office,  but  a  compensation 
attached  to  another  office  to  which  he  is  appointed.  There  is 
nothing  in  the  Constitution  or  the  laws  of  this  State  prohibiting 
him  from  holding  the  two  positions,  and  if  he  may  hold  both 
positions  he  may  receive  the  salaries  of  both  offices. 

It  would  be  putting  a  construction  too  restricted  upon  the 
Constitutional  limitation  to  hold  that  the  provision  which 
prohibits  the  increase  of  salary  or  compensation  would  pre- 
vent the  holding  of  two  offices  by  the  same  person,  or  the 
receipt  of  the  salary  of  both  by  the  same  individual. 

We  think  the  limitation  in  Article  XV.,  Section  9,  and  Arti- 
cle IV.,  Section  33,  should  be  confined  to  the  increase  of  salary 
or  compensation  for  the  discharge  of  duties  naturally  belong- 
ing to  a  certain  office,  and  should  not  prohibit  compensation 
for  the  performance  of  other  and  independent  duties  in  nowise 
belonging  to  it. 

The  peremptory  writ  of  mandamus  must  therefore  issi^e. 
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A.  B.  PAUL  &  CO.  V.  W.  II.  BEEGAN  icr  ai. 
MANDAMUS. 

Courts  of  Justices  of  the  Peaoe  being  the  mere  creatures  of  statute,  haye  no  juris- 
diction  except  that  which  is  expresslj  {planted  to  them  by  law. 

The  constitutional  proTision  which  makes  it  the  datj  of  the  Legislature  to  *'  fix  by 
law  the  powers,  duties  and  responsibilities  of  Justices  of  the  Peace,  and  which 
prohibits  the  Legislature  from  conferring  jurisdiction  of  cases  in  which  the 
matter  in  dispute  is  a  money  demand,  and  the  amount  of  such  demand  (exclu« 
sive  of  interest)  exceeds  three  hundred  dollars,  does  not  extend  the  jurisdiction 
of  Justices  of  the  Peace,  but  only  restricts  the  power  of  the  Legislature,  and 
Justices'  Courts  could  not,  by  yirtue  of  the  Constitution  alone,  and  without  an 
Act  of  the  Legislature  under  that  Constitution  take  jurisdiction  of  cases  where 
the  demand  was  three  hundred  dollars. 

The  Constitution  merely  confers  a  power  upon  the  Legislature,  and  does  not,  in 
this  respect,  define  the  jurisdiction  of  those  Courts. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Richard  Eising 
presiding. 

On  the  24th  day  of  December,  A.  D.  1864,  one  W.  N.  Hall 
was  acting  Justice  of  the  Peace  for  Gold  Hill  Precinct,  duly 
qualified,  etc.,  and  on  that  day  one  Thomas  Jones  commenced 
a  suit  against  the  Michigan  Mill  and  Mining  Company,  a  cor- 
porate body,  upon  a  promissory  note  of  two  hundred  and  thirty 
dollars  and  twenty-eight  cents,  principal,  and  one  hundred  and 
twenty-eight  dollars  and  eighty-five  cents,  interest ;  and  on  the 
27th  day  of  December,  1864,  recovered  judgment  for  two  hun- 
dred and  thirty  dollars  and  twenty-eight  cents,  principal,  and 
one  hundred  and  twenty  dollars  and  eighty-five  cents,  interest, 
in  the  aggregate  amounting  to  three  hundred  and  fifty-one  dol- 
lars and  thirteen  cents. 

Upon  this  judgment  an  execution  duly  issued,  and  defend- 
ant, Beegan,  then  and  now  the  acting  Constable  of  said  town- 
ship, levied  upon  the  real  estate  in  controversy,  and  after  due 
notice  and  advertisement,  proceeded  to  sell  the  same  on  the 
19th  day  of  January,  1865,  to  the  highest  and  best  bidder,  to 
satisfy  the  aforesaid  judgment.  At  this  sale  one  J.  L.  Mason 
became  purchaser,  for  the  sum  of  two  hundred  dollars  in  cash. 

On  the  24th  day  of  January,  1866,  the  plaintiiFs  herein 
redeemed  the  property  so  sold,  claiming  to  be  redemptioners 
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within  the  Act  of  the  Legislature  relating  thereto.  Sixty  days 
having  expired  after  such  redemption,  and  no  other  redemp- 
tion having  been  made  or  notice  thereof  given,  the  plaintiff  on 
the  25th  day  of  March  made  a  demand  on  defendant,  Beegan, 
Constable  as  aforesaid,  for  a  deed.  This  he  refused  to  execute, 
and  plaintiffs  make  application  for  a  mandamus  to  compel  him 
to  execute  the  same. 

The  defendant,  the  Michigan  Mill  and  Mining  Company, 
intervene  and  answer,  setting  up  as  a  defense  the  illegality  of 
the  judgment  rendered  by  the  Justice  of  the  Peace,  he  having, 
as  they  contend,  exceeded  his  jurisdiction  by  rendering  judg- 
ment for  more  than  one  hundred  dollars,  and  also  because  the 
judgment  debtor  is  entitled  by  law  to  six  months  within  which 
to  redeem.  The  District  Court  having  refused  the  mandamus, 
plaintiffs  appeal. 

JUcIiae  cfe  Rhode^^  for  Appellant. 

1.  The  Court  below  erred  in  refusing  the  writ,  because  the 
judgment  is  valid,  subsisting  and  unreversed. 

2.  The  Court  below  also  erred  in  refusing  the  writ,  because 
the  time  for  redemption  had  expired,  and  the  plaintiffs  were 
by  law  entitled  thereto. 

The  Justice  of  the  Peace  had  jurisdiction  of  the  person  and 
subject  matter  before  him,  and  the  judgment  is  therefore  valid. 

The  first  point  under  the  head  of  the  jurisdiction  of  the  Jus- 
tice may  be  thus  stated,  All  judicial  power  is  vested,  and 
was  at  the  time  of  the  recovery  of  the  Justice's  judgment,  in 
the  Supreme,  District  and  Justice's  Court. 

The  Supreme  Court  has  only  appellate  power,  and  is  excluded 
from  even  appellate  jurisdiction  where  the  amount  is  less  than 
three  hundred  dollars,  exclusive  of  interest. 

The  judicial  power  to  deal  with  money  contracts,  therefore, 
for  sums  less  than  three  hundred  dollars,  exclusive  of  interest, 
must  vest  in  either  the  District  Courts  or  in  the  Justices' 
Courts,  or  else  as  contended  for  at  nidprius^  such  contracts 
are  casus  omissus^  and  jurisdiction  of  them  vests  no  where. 

Now  certainly  the  District  Courts  did  not  have  jurisdiction 
of  those  sums,  for  the  6th  Section  of  Article  VI.  of  the  State 
Constitution  limits  their  jurisdiction  to  sums  over  three  hun- 
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dred  dollars,  exclusive  of  interest.  The  jurisdiction,  therefore, 
of  such  sums  vested  with  Justices  of  the  Peace,  unless  as  said 
above,  there  be  in  the  Constitution  casits  omissus  as  to  all  such 


Now  there  can  be  no  interregnum  of  jurisdiction  in  a  con- 
stitutional government,  as  such  an  omission  would  contravene 
the  Constitution  of  the  United  States.  For  Section  10,  Article 
I.  of  that  Constitution  expressly  declares  that  "  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts." 

And  any  law  which  enlarges,  abridges,  or  in  any  manner 
changes  the  intention  of  the  parties  resulting  from  the  stipula- 
tions of  the  contract,  necessarily  impairs  it. 

The  plaintiffs  are  beyond  doubt  entitled  to  their  writ  to  com- 
pel the  execution  of  the  deed  by  Beegan. 

The  provisions  of  the  statute  on  the  subject  of  redemption 
are  contained  in  Sections  229,  2^0,  231  and  232  of  the  1st 
Chapter  of  Article  VII.  of  the  Practice  Act. 

Perley  <&  De  Zonffj  for  Kespondents. 

Opinion  by  Lewis,  C.  J.,  fall  Bench  conctirring. 

Courts  of  Justices  of  the  Peace  being  the  mere  creature  of 
statute  have  no  jurisdiction,  except  that  which  is  expressly 
granted  by  law.  The  laws  of  the  Territory  of  Nevada  lim- 
ited the  jurisdiction  of  Justices  of  the  Peace  in  civil  cases,  for 
the  recovery  of  money,  to  demands  not  exceeding  one  hundred 
dollars,  exclusive  of  interest.  But  it  is  claimed  that  the  State 
Constitution  extended  that  jurisdiction  to  three  hundred  dol- 
lars. The  Constitution  provides  that  "  the  judicial  power  of 
the  State  shall  be  vested  in  a  Supreme  Court,  District  Courts, 
and  in  Justices  of  the  Peace.  That  the  District  Courts  shall 
have  original  jurisdiction  in  all  cases  in  equity ;  also  in  aU  cases 
at  law  which  involve  the  title  or  the  right  of  possession  of  real 
property  or  mining  claims,  or  the  legality  of  any  tax,  impost, 
assessment,  toll  or  mimicipal  fine,  and  in  all  cases  in  which  the 
demand,  exclusive  of  interest,  or  the  value  of  property  in  con- 
troversy exceeds  three  hundred  dollars." 

And  Section  8,  Article  VI.  declares  that  "the  Legislature 
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ahall  determine  the  number  of  Justices  of  the  Peace  to  be 
choBen  in  each  city  and  township  of  the  State,  and  shall ^  hy 
law  their  powers,  duties  and  responsibilities ;  provided  that 
such  Justices'  Courts  shall  not  have  jurisdiction  of  the  follow- 
ing cases,  viz :  1st.  Of  cases  in  which  the  matter  in  dispute  is 
a  money  demand  or  personal  property,  and  the  amount  of  the 
demand,  exclusive  of  interest,  or  the  value  of  the  property 
exceeds  three  hundred  dollars." 

The  first  point  made  by  counsel  for  appellant  is  that,  as  all 
judicial  power  in  the  State  is  vested  in  the  Supreme  Court,  Dis- 
trict Courts  and  Justices'  Courts,  and  as  neither  the  Supreme 
nor  District  Courts  have  jurisdiction  of  cases  where  the  sum 
claimed  is  less  than  three  hundred  dollars,  the  jurisdiction  of 
such  demands  must  be  vested  in  the  Justices'  Courts.  In  other 
words,  that  all  judicial  power  not  granted  to  the  Supreme  or 
District  Courts,  and  all  jurisdiction  prohibited  to  them  in  the 
Constitution,  are  conferred  upon  Justices  of  the  Peace. 

The  only  answer  that  need  be  made  to  this  position  is  that 
if  the  jurisdiction  is  not  expressly  granted  to  those  Courts  by 
law,  no  implication  or  necessity  whatever  can  confer  it  upon 
them.  And  the  argument  that  the  omission  in  the  Constitu- 
tion to  confer  jurisdiction  of  demands  under  three  hundred 
dollars  upon  any  Courts  whatever,  would  be  impairing  the 
obligation  of  contracts,  is  certainly  no  reason  in  itself  why  such 
jurisdiction  should  be  conferred  upon  Justices'  Courts. 

Prior  to  the  adoption  of  the  Constitution,  the  District  Courts 
had  jurisdiction  of  all  cases  over  one  hundred  dollars.  If  the 
Constitution  takes  away  any  of  that  jurisdiction,  and  it  is  not 
conferred  upon  any  other  tribunal,  and  the  obligation  of  con- 
tracts is  thereby  impaired,  the  result  would  be  to  retain  that 
jurisdiction  in  the  District  Courts  until  it  was  conferred  upon 
some  others,  and  to  suspend  that  provision  of  the  Constitution 
taking  that  jurisdiction  from  the  District  Courts  imtil  such  time 
as  the  Legislature  makes  some  provision  for  such  jurisdiction. 

The  Territorial  law  expressly  limited  the  jurisdiction  of  Jus- 
tices of  the  Peace  to  one  hundred  dollars.  (Laws  of  1861,  p. 
418,  sec.  610.)  And  the  Constitution  (Article  XVII.,  Section 
2),  declares  that  "  all  laws  of  the  Territory  of  Nevada  in  force 
at  the  time  of  the  admission  of  this  State,  not  repugnant  to 
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this  ConBtitntion,  sliall  remain  in  force  until  they  expire  by 
their  own  limitation,  or  be  altered  or  repealed  by  the  Legisla- 
ture." 

Is  the  law  limiting  the  jurisdiction  of  these  Courts  to  one 
hundred  dollars  repugnant  to  the  Constitution?  It  would 
seem  not.  That  instrument  confers  no  jurisdiction  whatever 
upon  Justices  of  the  Peace,  but  leaves  the  entire  matter  to  the 
L^slature.  Section  8  of  Article  VI.  merely  prohibits  the 
L^slature  from  conferring  jurisdiction  upon  those  Courts  in 
certain  cases.  This  section  declares  that  the  Legislature  shall 
Jioo  h/  law  the  powers,  duties  and  responsibilities  of  Justices  of 
the  Peace. 

K  the  Constitution  itself  fixes  their  powers  and  duties,  why 
make  it  the  duty  of  the  Legislature  to  do  the  same  thing  by  law  ? 
It  would  be  a  strained  construction  to  say  that  a  constitutional 
grant  of  authority  to  the  legislative  power,  to  regulate  a  cer- 
tain subject  by  law,  is  itself  a  regulation  of  it.  If  the  Consti- 
tution confers  jurisdiction  of  demands  under  three  hundred 
dollars  upon  Justices  of  the  Peace,  it  can  only  be  by  the  impli- 
cation that,  as  it  limits  the  jurisdiction  of  the  District  Courts 
to  sums  of  over  three  hundred  dollars,  exclusive  of  interest;  it 
must  vest  the  jurisdiction  of  sums  under  that  amount  in  Jus- 
tices of  the  Peace.  Those  Courts,  however,  cannot  take  juris- 
diction by  any  such  implication. 

As  this  point  disposes  of  the  case,  it  is  unnecessary  to  pass 
upon  the  others  made  by  counsel  for  appellant. 

Judgment  below  afiirmed. 


C.  CAEPENTEE,  Eespondent,  v.  JOHNSON  &  WAD- 
DELL,  ApPELLAinS. 

All  instruments  made  prior  to  tbe  80th  of  June,  A.  D.  1864^  if  not  stamped  at  the 
time  of  the  exeeation,  may  be  so  stamped  at  any  time  afterwards ;  and  when 
that  is  done,  may  be  introdnoed  in  evidenoe  as  if  properly  stamped  at  the  time 
of  its  execution. 

The  fallnre  of  the  plaintiff  to  prore  the  correctness  of  his  book  aooonnt,  or  that  the 
entries  were  made  at  or  about  the  time  of  the  transaction,  cannot  be  taken 
adyantage  of  for  the  first  time  on  appeal  if  the  point  be  not  made  in  the  lower 
Coorty  it  will  not  be  passed  upon  in  the  appellate  Court. 
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An  appellate  Oonrt  will  presume  that  the  judgment  of  the  lower  Court  was  aiutained 
by  the  eTidence  in  the  absence  of  a  showing  to  the  contrary. 

An  assignee  of  an  aooonnt  may  sne  on  it  in  his  own  name,  thongfa  the  assignor  hmrt 
an  interest  in  it.    The  assignor,  in  snob  case,  need  not  be  made  a  partj. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  State  of  Nevada,  Lyon  County,  Hon.  W.  IIayix)N 
presiding. 

The  defendants,  A.  Johnson  and  J.  Waddell,  were  partners, 
doing  business  at  Dayton,  Lyon  County,  during  the  year  1863. 
While  they  were  thus  connected  they  became  indebted  to  the 
plaintiff  in  the  sum  of  ten  hundred  and  nine  dollars  and 
twenty-two  cents,  for  labor  and  materials  furnished  for  them 
between  the  9th  day  of  May,  A.  D.  1863,  and  the  lith  day  of 
November  of  the  same  year ;  four  hundred  and  ninety-three 
dollars  and  eighty  cents  of  which  was,  however,  paid  before 
the  bringing  of  this  action.  The  defendants  also  became 
indebted  to  F.  Birdsall  &  Co.  for  goods,  wares  and  merchan- 
dise, purchased  at  various  times  between  the  1st  day  of  June, 
A.  D.  1862,  and  the  15th  day  of  November,  1863,  in  the  sum 
of  five  hundred  and  fifty-five  dollars  and  seventy-one  cents. 
Prior  to  bringing  this  action  this  account  of  F.  Birdsall  &  Co. 
was  assigned  to  the  plaintiff. 

The  defendants  also  became  indebted  to  W.  B.  Harrub  & 
Cow  for  merchandise,  purchased  between  the  1st  day  of  June, 
A.  D.  1862,  and  the  20th  day  of  November,  A.  D.  1863,  in 
the  sum  of  two  hundred  and  fifty-seven  dollars,  which  demand 
was  also  assigned  to  the  plaintiff.  Upon  these  several  accounts, 
amounting  in  the  aggregate  to  the  sum  of  fourteen  hundred 
and  eighty  dollars  and  eighty-two  cents,  the  plaintiff  brought 
this  action. 

Upon  the  trial  the  defendants  objected  to  the  introduction 
of  evidence  of  the  assignment  of  Harrub  &  Co.'s  accoimt,  for 
the  reason  that  it  did  not  purport  to  be  the  assignment  of 
Harrub  &  Co.,  but  of  one  Walter  Harrub,  and  because  it  was 
not  properly  stamped.  The  Court  permitted  the  plaintiff's 
counsel  to  affix  the  proper  stamp,  and  admitted  both  assign- 
ments in  evidence. 

Judgment  for  plaintiffs ;  defendants  appeaL 
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S.  M.  Steele^  Attorney  for  Appellants. 
f.  JST.  Kefrmedy^  Attorney  for  Bespofident. 

Opinion  by  Lewis,  C.  J.,  Beatty,  J.,  concurring. 

The  first  assignment  of  error  which  we  will  notice  in  this 
case,  is  that  the  Court  below  erred  in  admitting  the  assign- 
ment of  Harrub  &  Co.  in  evidence ;  first,  because  it  was  not 
properly  stamped,  and  second,  because  it  does  not  purport  to 
be  the  assignment  of  Harrub  &  Co.,  but  of  one  Walter  Harrub. 
The  statement  discloses  the  fact  that  the  assignments  of  the 
accounts  of  Harrub  &  Co.  and  Birdsall  &  Co.  to  plaintiff, 
were  not  stamped  until  they  were  offered  in  evidence,  when, 
by  permission  of  the  Court,  counsel  for  plaintiff  attached  the 
proper  stamp  to  both  assignments. 

This  mode  of  proceeding  was  entirely  proper,  and  when  an 
instrument  is  so  stamped  in  Court  it  may  be  introduced  in 
evidence  as  if  it  had  been  properly  stamped  at  the  time  of  its 
execution. 

Statutes  at  Large  for  the  years  1863  and  1864,  page  2&6, 
section  163,  expressly  provides  for  the  stamping  of  all  instru- 
ments made  prior  to  the  30th  of  June,  A.  D.  1864,  in  the 
manner  pursued  by  plaintiff's  counsel  in  this  case. 

The  assignment  of  Harrub  &  Co.  having  been  signed  by 
Walter  Harrub  individually  instead  of  in  the  firm  name,  seems 
to  be  cured  in  this  case  by  the  testimony  of  Mr.  GaU,  one  of 
the  members  of  that  firm,  which  clearly  shows  that  it  was 
intended  as  the  assignment  of  the  firm,  though  only  signed  by 
one  of  its  members ;  the  other  members  consenting  to  it,  and 
charging  the  account  so  assigned  to  Carpenter  ou  tibe  oom- 
pany^s  books. 

The  question  of  whether  the  plaiatiff  should  have  proven 
the  oorrectness  of  his  book  account,  or  that  the  entxieB  were 
made  at  or  about  the  time  of  the  transaction,  is  a  matter  of 
no  consequence  here,  as  there  does  not  appear  to  have  been 
any  objection  of  that  kind  taken  in  the  Court  below,  it  can- 
not be  passed  upon  here. 

The  plaintiff  himself  was  also  called^  and  testified  that  the 
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defendants  were  indebted  to  him  in  the  sum  of  five  hundred 
and  five  dollars  and  forty-two  cents,  for  work  and  labor  per- 
formed for  defendants,  and  for  materials  furnished.  The 
books  might,  therefore  have  been  rejected  entirely. 

Whether  this  testimony  is  sufficient  to  sustain  the  judgment 
upon  his  account  cannot  be  determined  here,  for  the  reason 
that  there  is  nothing  in  the  transcript  showing  that  that  was 
all  the  evidence  to  sustain  it,  and  this  Court  is  bound  to  pre- 
sume that  the  findings  of  the  Court  below  were  sustained  by 
the  evidence,  in  the  absence  of  evidence  to  the  contrary. 

Whether  Carpenter  was  the  only  person  interested  in  the 
accounts  assigned  to  him  cannot  afiect  this  case,  for  it  is  well 
settled  that  a  note  or  account  thus  assigned  may  be  sued  upon 
by  the  assignee  in  his  own  name.  If  the  assignors,  Harrub  & 
Co.  and  Birdsall  &  Co.,  have  any  interest  in  the  accounts 
assigned  to  Carpenter,  he  stands  in  the  position  of  a  trustee 
for  them,  and  the  statute  expressly  provides  that  "  An  execu- 
tor or  administrator,  trustee  of  an  express  trust  or  a  person 
expressly  authorized  by  statute,  may  sue  yyithout  joining  with 
him  the  person  or  persons  for  whose  benefit  the  action  is  pros- 
ecuted."   (Statutes  of  1861,  p.  315,  sec.  6.) 

The  judgment  below  must  be  affirmed. 


TEUSTEES  OF  SCHOOL  DISTEICT  No.  1,  Eblatoes,  v. 
COUNTY  COMMISSIONEES  OF  OEMSBT  COUNTY, 

Eespondents. 

The  law  of  1861,  establishing  a  common  school  system  for  Nevada  Territory,  sets 
apart  ten  per  cent,  of  the  property  tax,  but  not  of  licenses,  etc.,  for  school 
purposes. 

Snob  ten  per  cent,  is  only  to  be  taken  from  the  tax  collected  for  coonty  pnrpoMt^ 
and  not  that  collected  for  Territorial  purposes. 

The  law  of  1864,  authorizing  the  leyy  and  collection  of  a  school  tax  for  each  of  the 
counties  of  the  Territory  other  than  Storey,  of  not  more  than  thirty  nor  leas 
than  ten  cents  on  the  one  hundred  dollars,  is  an  addition  to  and  not  a  substitute 
for  the  former  School  Fund. 

The  law  of  1865,  repealing  the  former  school  law,  does  not  interfere  with  the  dispo- 
sition of  funds  already  collected  under  the  old  law. 

The  Act  to  regulate  the  finances  of  Ormsby  County,  approved  February  20, 1864, 
page  93,  exempts  the  Building  Fund  Ctom  operation  of  2d  Section  of  Ihe  Ist 
Artiole  of  the  School  Law,  and  sobstltates  ten  cents  sohool  tax  on  the  hundred 
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dollars  for  the  ten  per  cent,  of  all  property  tax  mentioned  in  said  Sid  Section  of 
Article  I. 

The  tax  of  forty-flve  cents  on  the  hundred  dollars  levied  for  a  Building  Fond,  and 
of  sixty  cents  on  the  hundred  for  Current  Expense  Fund,  are  specifled  fonds, 
exempted  from  the  operation  of  the  Common  School  Law  requiring  ten  per 
cent  of  property  tax  to  be  set  apart  for  school  purposes.  The  eighty  cents  tax 
levied  for  a  General  and  Contingent  Fund  is  subject  to  the  provisions  of  the 
School  Law,  and  ten  per  cent,  of  that  amount  must  be  added  to  the  School  Fund. 

Held  on  rehearing,  that  what  purports  to  be  a  law  passed  by  the  Legislative  Assem- 
bly in  1862,  is  not  a  law,  because  it  was  not  approyed  before  the  acQouniment  of 
the  Legislative  Assembly. 

The  Governor  of  Nevada  Territoiy  was,  by  law,  made  a  part  of  the  legislative  body ; 
as  such  he  could  only  concur  in  the  passage  of  a  law,  whilst  the  other  branches 
had  a  legal  existence. 

This  Court  in  this  proceeding  can  make  no  order  in  regard  to  taxes  ooUeoted  with- 
out authority  of  law. 

Petition  to  Supreme  Court  for  mandamuB. 

This  was  a  petition  to  this  Court  on  behalf  of  the  School 
Trustees  of  School  District  No.  1  of  Ormsby  County,  praying 
for  the  issuance  of  a  writ  of  mandamus  against  the  Commis- 
sioners of  Ormsby  Coimty,  to  compel  them  to  set  apart  certain 
portions  of  the  money  collected  for  taxes  in  that  county  to  the 
School  Fund. 

The  mandamus  was  granted,  affording  a  portion  of  the 
relief  asked.  After  the  order  for  mandamus  was  made, 
respondents  petitioned  for  a  rehearing  on  the  groimd  that  a 
supposed  law*  on  which  the  Court  had  based  a  part  of  its 
opinion,  and  which  was  the  foundation  of  a  part  of  the  relief 
granted,  was  invalid  because  it  was  not  signed  or  approved  by 
the  Governor  of  the  Territory  until  after  the  adjournment  of 
the  legislative  body.  The  petition  for  rehearing  was  granted, 
and  on  argument  this  point  was  sustained,  and  the  mandamus 
modified. 

Orion  Clemens^  Counsel  for  Petitioners. 

Thomas  E.  Saydon^  Prosecuting  Attorney  for  Ormsby 
County,  for  Respondents. 

Opinion  of  the  Court  by  Beatty,  J.,  Chief  Justice  Lewis 
and  Justice  Brosn  aj^  concurring  in  the  original  opinion.  The 
opinion  on  rehearing  was  delivered  by  Justice  Bbattt,  the 
Chief  Justice  concurring. 
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This  is  a  petition  for  a  writ  of  mandamus  to  be  directed  to 
the  respondents,  requiring  them  to  set  apart  certain  moneys 
of  the  revenue  collected  for  the  taxes  of  the  years  of  1862, 
1863  and  1864,  for  school  purposes. 

The  statutes  on  this  subject  are  numerous  and  somewhat 
conftised.  In  the  year  1861  there  was  a  law  passed  establish- 
ing a  common  school  system  for  Nevada  Territory.  That 
law  is  divided  into  five  articles,  and  each  article  subdivided 
into  sections.  Section  2,  Article  I.,  is  in  these  words :  "  For 
the  purpose  of  establishing  and  maintaining  the  common 
schools,  it  shall  be  the  duty  of  the  County  CJommissioners  of 
each  county  to  set  apart,  annually,  ten  per  cent,  of  all  moneys 
paid  into  the  County  Treasury  received  as  taxes  upon  the 
property  contained  in  such  county,  and  the  said  money  so 
appropriated  shall  be  paid  over  to  the  County  Treasurer,  to 
be  appropriated  for  the  hire  of  school  teachers  in  the  several 
school  districts,  to  be  drawn  in  the  manner  hereinafter  pre- 
scribed." •  Section  7,  Article  II.,  is  in  these  words :  "  For  the 
ensuing  two  fiscal  years  there  shall  be  set  apart,  semi-annually, 
five  per  cent,  of  all  the  moneys  received  as  Territorial  tax, 
for  school  purposes,  and  such  amount  shall  be  distributed 
proraia^  according  to  the  provisions  of  section  2d  of  this 
chapter"  [article].  The  first  point  to  be  determined  then  is, 
what  was  the  intention  of  the  Legislature  where  they  use  this 
language :  "  To  set  apart,  annually,  ten  per  cent,  of  all  money 
paid  into  the  County  Treasury  received  as  taxes  upon  the 
property  contained  in  such  county." 

The  first  point  which  presents  itself  to  our  mind  is,  that  it 
is  obvious  that  this  ten  per  cent,  is  only  to  be  deducted  from 
the  property  tax.  It  has  no  reference  to  license  and  other 
taxes. 

The  next  question  is  to  determine  whether  this  ten  per  cent, 
is  to  be  deducted  from  the  gross  amount  of  all  property  tax 
paid  into  the  County  Treasury,  or  only  that  which  is  paid  for 
county  purposes. 

The  County  Treasurer  is  not  only  the  agent  for  receiving 
the  county  taxes,  but  also  the  Territorial  taxes  in  each  county. 
To  give  the  literal  meaning  of  the  language  used,  it  would  be 
ten  per  cent,  of  all  money  received  by  the  Treasurer,  whether 
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county  or  Territorial.  Yet  it  is  evident  the  legislative  body 
only  had  reference  to  money  paid  in  to  the  Treasurer  as  taxes 
for  county  purposes,  and  not  to  that  which  was  paid  to  him 
for  Territorial  purposes.  The  7th  Section  of  Article  II.  shows 
clearly  it  was  intended  only  five  per  cent,  of  the  Territorial 
taxes  should  go  into  the  School  Fund,  and  that  was  to  come  in 
an  entirely  different  manner.  The  true  intent,  then,  of  this 
Act,  is  that  ten  per  cent,  of  all  money  paid  to  the  County 
Treasurers  of  Nevada  as  property  tax  for  county  purposes 
should  be  set  apart  for  school  purposes.  Some  amendments 
were  made  to  this  Act  in  1862,  but  do  not  in  any  way  affect 
the  questions  we  have  been  discussing. 

In  1864,  the  school  law  was  again  amended  in  some  small 
particulars.  The  only  amendment  affecting  this  question  is 
as  follows :  "  The  following  sections  are  hereby  added  to  Arti- 
cle Y." :  [Sections  14  and  15  wliich  are  added  do  not  affect 
the  point  under  discussion.] 

"  Section  16.  The  Board  of  County  Commissioners  of  the 
several  counties  (except  Storey  County)  are  hereby  directed 
to  levy  a  tax  annually  upon  the  taxable  property  of  the  county 
according  to  the  assessment  valuation  of  the  County  Assessor, 
not  to  exceed  thirty  cents  on  each  one  hundred  dollars,  nor 
less  than  ten  cents,  which  tax  shall  be  added  to  the  county 
tax,  and  collected  and  disbursed  in  the  same  manner  as  other 
School  Fund  money." 

The  only  question  in  regard  to  this  section  is,  whether  it  is 
a  substitute  for  Section  2d,  Article  I.,  or  an  additional  school 
tax.  We  have  no  hesitation  in  saying  this  is  a  special  tax  to 
be  added  to  the  ten  per  cent,  provided  for  in  Section  2d,  Arti- 
cle I. 

The  Act  of  1865,  while  it  repeals  former  school  laws,  pro- 
vides "  that  the  common  school  moneys  or  funds  already  accrued 
from  taxation  or  otherwise,  shall  inure  to  the  benefit  of  and 
belong  to  the  public  school  fiinds  provided  for  in  this  Act." 

These  general  proposition  being  settled,  it  is  now  necessary 
to  examine  the  special  laws  in  regard  to  taxation  in  Ormsby 
County. 

The  Revenue  Law  of  1861  only  authorized  the  levying  of 
sixty  cents  on  each  one  hundred  dollars  for  county  purposes, 
22 


Digitized  by 


Google 


838       SWREME  COURl'  OP  N^VABA,  1^65. 

Trastees  of  School  Di&triot  No.  1  0.  County  Commissioners  of  Ormsby  Connty. 


There  was  at  that  time  no  law  dividing  the  County  revenues 
into  different  funds,  except  the  law  requiring  ten  per  cent,  of 
property  tax  to  be  set  apart  for  school  purposes. 

The  Board  of  Commissioners  of  Ormsby  County,  early  in 
1862,  levied  a  tax  of  one  dollar  and  fifty  cents  on  one  hundred 
dollars'  worth  of  property,  for  county  purposes,  which  they 
divided  as  follows:  Six-tenths  of  one  per  cent,  for  county 
purposes  (General  Fund),  six-tenths  of  one  per  cent,  for 
Building  Fund,  three-tenths  of  one  per  cent,  for  Contingent 
Fund. 

In  the  Fall,  or  rather  Winter,  of  1862,  this  Act  of  the  Board 
was  legalized. 

Although  this  tax  is  alleged  to  be  levied  for  "General 
Fund,"  "  Building  Fund"  and  "  Contingent  Fimd,"  there  is 
nothing  in  the  action  of  either  the  Board  or  Legislature,  so 
far  as  it  appears  before  us,  setting  apart  any  portion  of  this 
tax  to  be  applied  exclusively  for  any  particular  object.  There 
is  nothing  to  prevent  the  clause  in  tlie  School  Law  which 
requires  ten  per  cent,  of  all  county  property  taxes  to  be  set 
apart  for  school  purposes  operating  on  all  parts  of  this  rev- 
enue. We  can  see  no  reason  why  the  ten  per  cent,  clause  in 
the  School  Law  should  apply  to  that  revenue  raised  for  "  Gen- 
eral Fund  "  more  than  that  raised  for  "  Contingent  Fund"  or 
"  Building  Fund."  We  think  ten  per  cent,  of  the  whole,  one 
and  one-half  per  cent,  property  tax,  should  have  been  set 
aside  for  school  purposes. 

In  1863,  the  Commissioners  of  Ormsby  County,  whilst  the 
law  only  authorized  them  to  levy  six-tenths  of  one  per  cent, 
property  tax  for  county  purposes,  proceeded  to  levj^  a  county 
tax  of  two  per  cent.,  or  two  dollars  on  the  hundred,  divided 
as  follows:  For  "General  Fund"  purposes,  fifty  cents;  for 
"  School"  purposes,  ten  cents  ;  for  "  Cash  Contingent  Fund" 
purposes,  ten  cents ;  for  "  Jail  Building  Fund,"  one  dollar  and 
thirty  cents. 

In  the  Spring  of  1864,  the  Legislature  legalized  this  Act, 
and,  in  the  law  legalizing  the  same,  made  special  provision 
that  the  one  dollar  and  thirty  cents  levied  for  building  pur- 
poses should  not  be  appropriated  for  any  other  purpose  than 
to  pay  the  debt  created  for  county  buildings.    So  this  special 
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provision  of  the  law  of  1864  prevents  the  2d  Section  of  the 
1st  Article  of  the  school  law  operating  on  this  fund. 

Then  the  balance  of  the  county  tax  is  only  seventy  cent*  on 
the  one  hundred  dollars,  of  which  ten  cents  on  the  one  hundred 
dollars,  or  one-seventh  of  ^the  whole,  is  set  apart  for  school 
purposes.  The  law  is  rather  contused,  but  it  is  evident  to  ouif 
mind  tliis  ten  cents  on  the  one  hundred  dollars  was  intended, 
both  by  the  Commissioners  'and  the  Legislature,  to  be  in  lieu 
of,  not  in  addition  to,  the  ten  per  cent,  of  county  property 
tax.  This  amount,  as  we  understand  from  the  pleadings  and 
evidence,  was  set  apart,  so  the  relators  have  no  ground  of 
complaint  so  far  as  the  revenues  of  1863  are  concerned. 

In  the  year  1864,  the  County  Commissioners  of  Ormsby 
County  levied  a  tax  of  two  dollars  on  the  one  hundred  dol- 
lars, for  county  purposes,  divided  as  follows :  Forty-five  cents 
on  the  hundred  to  a  Building  Fund,  sixty  cents  to  a  Current 
Expense  Fund,  fifteen  cents  to  the  School  Fund,  and  eighty 
cents  for  General  and  Contingent  Fund. 

The  statute  of  1864  (p.  92)  clearly  provides  for  the  tax  in 
favor  of  a  Building  Fund,  and  provides  that  it  shall  be 
applied  to  pay  a  certain  debt  without  deduction  for  any  other 
purpose,  and  it  is  not  subject  to  that  clause  of  the  School  Law 
which  sets  apart  ten  per  cent,  of  County  Fund  for  school  pur- 
poses. The  sixty  cents  Current  Expense  Fund  is  also  a  special 
tax  specially  appropriated,  and,  like  the  forty-five  cent  tax, 
exempt  jfrom  the  operation  of  the  ten  per  cent,  clause  in  the 
School  Law.  The  fifteen  cents  goes  entirely,  and  has  gone,  into 
the  School  Fund,  leaving  no  questions  about  that  part  of  the 
tax.  The  eighty  cents  which  was  levied  for  general  county 
purposes  and  a  Contingent  Fund,  is  liable  to  the  charge  of  ten 
per  cent,  for  school  purposes,  and  one-tenth  of  that,  or  eight 
cents  on  the  one  hundred  dollars,  of  taxable  property,  should 
have  been  added  to  the  school  tax,  making  in  all  twenty-three 
cents  instead  of  fifteen  for  the  school  tax  in  the  year  1864. 

It  is  therefore  ordered  that  the  County  Commissioners  of 
Ormsby  County  set  apart,  for  school  purposes,  one-tenth  part 
of  any  money  now  in  the  County  Treasury  derived  from  the 
property  tax  of  1862,  and  paid  into  either  the  Building  Fund 
or  Contingent  Fund ;  and  as  money  may  hereafter  be  collected 
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from  the  property  taxes  of  1862,  payable  to  either  the  Build- 
ing Fund  or  Contingent  Fund,  that  one-tenth  part  of  the  same 
shall  from  time  to  time  be  set  apart  for  said  school  purposes. 

And  it  is  further  ordered  that  they  set  apart,  for  school 
purposes,  ten  per  cent,  of  any  money  now  in  the  Treasury 
derived  from  the  property  tax  of  eighty  cents  on  the  hundred 
dollars  levied  in  the  year  1864  for  a  General  County  and  Con- 
tingent Fund,  and  that  they  continue  to  set  apart,  for  school 
purposes,  ten  per  cent,  of  said  fund  as  it  may  hereafter  be 
derived  from  the  said  property  tax  of  eighty  cents  on  the 
hundred  dollars  for  the  year  1864. 


OPINION  ON  EEHEARING. 

This  cause  was  argued  and  decided  at  a  former  term  of  this 
Court.  A  rehearing  was  granted  on  the  petition  of  respond- 
ents. Upon  a  re-examination  of  the  case  we  are  fully  satisfied 
with  our  decision  so  far  as  it  relates  to  the  taxes  for  the  years 
1863  and  1864. 

In  regard  to  the  taxes  of  1862,  we  probably  fell  into  an 
error  from  not  observing  that  what  purports  to  be  a  law 
approved  on  the  24th  day  of  December,  1862,  and  found  on 
page  190  of  the  statutes  of  1862,  was  approved  and  signed  by 
the  Governor  after  the  adjournment  of  the  Legislative  Assem- 
bly. That  body  adjourned  on  the  20th  of  December,  and  the 
bill  was  approved  on  the  24th  of  December. 

The  question  arises,  did  the  approval  and  signature  of  the 
Governor  on  the  24th  make  it  a  law  2 

Section  2  of  the  Organic  Act,  after  enumerating  a  number 
of  the  powers  and  duties  of  the  Governor  as  Executive  OlBicer 
of  the  Territory,  says :  "  And  shall  approve  all  laws  passed 
by  Legislative  Assembly  before  they  take  effect." 

Section  4  of  the  same  Act  provides,  among  other  things: 
"  That  the  legislative  power  and  authority  of  said  Territoiy 
shall  be  vested  in  the  Governor  and  Legislative  Assembly." 

Taking  the  language  of  the  2d  section  alone,  it  might 
well  be  contended  that  when  a  bill  was  passed  by  the  two 
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branches  of  the  Legslative  Assembly  it  became  a  law,  but  a 
law  suspended  in  its  operation  until  signed  by  the  Governor. 

That  if  at  any  time  after  its  passage,  whether  long  or  short, 
the  Governor  should  sign  it,  it  would  become  operative. 

On  the  contrarj',  if  we  look  at  the  language  of  the  4th 
section,  it  appears  that  the  Governor  forms  one  branch  of  the 
Legislative  body.  Ko  bill  can  become  a  law  until  it  has 
received  the  sanction  of  three  distinct  legislative  branches. 

If  we  are  to  consider  the  Governor  as  constituting  one 
branch  of  the  Legislative  body  it  would  seem  more  reasonable 
to  hold  tliat  he  could  do  no  legislative  act  after  the  other  two 
branches  had  adjourned  and  ceased  to  exist  as  a  legislative 
body. 

Several  Acts  at  the  session  of  the  Legislature  in  1862,  were 
approved  by  the  Governor  after  the  adjournment  of  the  Legis- 
lature. The  Courts  of  the  Territory,  we  believe,  generally 
treated  these  Acts  as  invalid. 

Such,  we  believe,  has  been  the  general  view  taken  of  these 
Acts  by  the  bar. 

We  are  inclined  to  think  that  view  correct,  and  shall  hold 
that  the  bill  referred  to  never  l)ecame  a  law. 

That  being  the  case 'the  taxes  collected  for  Building  Fund 
and  Contingent  Fund  in  Ormsby  County,  between  the  24th 
of  December,  1862,  and  the  20th  day  of  February,  1864,  were 
collected  without  authority  of  law,  and  this  Court  cannot, 
under  this  proceeding,  make  any  order  in  regard  to  them. 

On  the  20th  of  Febmary,  1864,  a  law  was  passed  which 
possibly  legalized  the  collection  of  so  much  of  the  Building 
Fund  tax  attempted  to  be  levied  in  1862  as  then  remained 
unpaid,  but  if  it  did  legalize  it,  at  the  same  time  it  was 
specially  devoted  to  certain  purposes,  amd  thereby  exempted 
from  the  operation  of  the  Scool  Fund  law. 

We  are  satisfied  no  order  should  have  been  made  in  regard 
to  the  taxes  of  1862.  So  much,  then,  of  the  order  of  this 
Court  heretofore  made,  as  refers  to  the  taxes  of  1862,  is  hereby 
set  aside  and  annulled.  The  order  in  regard  to  the  taxes  of 
1864  will  stand  as  heretofore  made. 
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JAMES   S.  BALLARD,  Appellant,  v.  M.   J.  PURCELL 

ET   AL.,    RlOSPOJSTDENTS. 

The  Practioe  Act  of  this  State  allows  an  appeal  from  an  order  setting  aaide  a  judg- 
ment. 

In  an  action  for  the  recovery  of  unliquidated  damages,  where  the  defendant  fails  to 
appear,  it  is  not  necessary  to  call  a  jury  to  assess  the  damages ;  the  Court  may 
either  hear  the  proof  itself  or  order  a  reference  for  that  purpose.  One  of  these 
modes  must,  however,  be  pursued.  It  is  erroneous  to  render  judgment  by 
default  without  proof  in  such  cases. 

During  the  term  in  which  judgment  is  rendered  the  Court  has  complete  control  of 
it,  and  upon  a  proper  showing  may  set  it  aside. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Hon.  Cai.eb  Burbank  presiding. 

Lindley  &  McQuade^  for  Appellant. 

Qumt  (&  Hardy  and  Perley  c&  DeZonff,  for  Respondents. 

Chief  Justice  Lewis  rendered  the  principal  opinion  in  this 
case,  in  which  Brosnan,  J.,  concurred;  Beatty,  J.,  rendered 
a  separate  opinion. 

This  is  an  appeal  from  an  order  of  the  District  Court  for  the 
County  of  Storey,  setting  aside  a  judgment  entered  by  default 
against  the  defendants  DriscoU  and  Gage. 

The  order  from  which  tliis  appeal  was  taken,  was  made  in 
the  same  term  in  which  judgment  was  entered. 

Defendants'  coxmsel  relies  entirely  upon  the  point  that  no 
appeal  can  be  taken  from  an  order  of  this  character.  The 
record  shows  that  judgment  was  entered  against  the  defendants 
DriscoU  and  Gage,  and  that  upon  the  next  day  after  the  entry 
thereof,  the  defendants,  by  their  coimsel,  moved  to  set  the  same 
aside,  which  was  done. 

Section  286  of  the  Practice  Act  provides  that  "  an  appeal 
may  be  taken  to  the  Supreme  Court  from  the  District  Courts 
in  certain  cases,  among  others  from  ^  any  special  order  made 
after  final  judgment.' "  The  appeal  in  this  case  is  taken  from 
such  an  order,  and  cannot  therefore  be  dismissed. 

It  is  also  urged  upon  the  argument  of  this  case  that  judg- 
ment by  default  cannot  be  rendered  in  an  action  of  this  char- 
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acter  where  unliquidated  damages  are  claimed,  but  that  a  jury 
should  have  been  called  to  assess  the  same.  This  was  unques- 
tionably the  common  law  rule,  but  section  150  of  the  Practice 
Act  seems  to  ignore  it  entirely. 

It  provides  the  manner  of  entering  judgment  by  default  in 
two  different  classes  of  actions.  First,  where  the  action  is  on 
contract  for  the  recov^ery  of  money  or  damages  only,  and  there 
is  a  failure  to  answer,  it  is  made  the  duty  of  the  Clerk  to  enter 
the  default,  and  immediately  thereafter  to  enter  a  judgment; 
in  the  second  class  of  actions,  default  is  entered  in  the  same 
manner,  but  it  is  made  tlie  duty  of  the  plaintiff  to  apply  to 
the  Court  for  the  relief  demanded  in  his  complaint ;  and  it  is 
also  provided  that  "  if  the  taking  of  an  account,  or  proof  of 
any  fact  be  necessary  to  enable  tlie  Court  to  give  judgment, 
the  Court  may  take  the  account,  or  hear  the  proof,  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose." 

Here  the  power  is  clearly  given  to  the  Court  either  to  hear 
the  proof  itself,  or  order  a  reference  in  all  this  class  of  actions ; 
and  the  following  clause  of  the  section,  "  and  where  the  action 
is  for  the  recovery  of  damages  in  whole  or  in  part,  the  Court 
Tnai/  order  the  damages  to  be  assessed  by  a  jury,"  is  merely 
directory,  leaving  it  discretionary  with  the  Judge  to  pursue 
that  course  or  to  find  the  facts  himself,  or  order  a  reference  for 
that  purpose.  Some  one  of  these  modes  must,  however,  be 
followed ;  judgment  by  default  cannot  be  entered  in  the  class 
of  cases  mentioned  in  the  second  subdivision  of  section  160. 
The  decisions  in  Xew  York  upon  this  question  are  contradic- 
tory and  unsatisfactory,  but  the  view  which  we  take  of  it  seems 
to  be  the  only  one  authorized  by  the  language  of  the  Practice 
Act.  Indeed  no  other  construction  can  well  be  placed  upon 
the  150th  section.  It  seems  clearly  to  authorize  the  Court 
below,  in  its  discretion,  either  to  hear  the  proof  itself,  find  the 
•facts  and  render  judgment  thereon,  or  to  call  a  jury  to  assess 
tlie  damages,  or  to  order  a  reference  to  ascertain  the  facts. 

In  this  case  nothing  of  the  kind  seems  to  have  been  done, 
but  judgment  by  default  entered  without  proof  or  any  findings 
of  fact.  It  was  error,  therefore,  to  enter  judgment  in  that 
manner. 

There  is  a  further  reason  why  th^  TuJing  of  the  Court  below 
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should  be  sustained.  During  the  term  in  which  a  judgment  ifi 
rendered  the  Court  has  complete  control  of  it,  and  upon  a 
proper  showing  may  unquestionably  set  it  aside.  Acting  upon 
tlie  rule  that  all  the  proceedings  of  a  Court  of  Record  are  pre- 
sumed to  be  regular,  in  this  case  we  must  presume  that  a  proper 
showing  was  made  to  authorize  the  order  of  the  Court.  There 
is  nothing  in  the  record  showing  the  grounds  upon  which  the 
order  was  made,  but  only  that  the  "  Court,  being  sufficiently 
advised,"  ordered  the  judgment  to  be  set  aside. 
The  order  of  the  Court  below  is  therefore  affirmed. 

Opinion  by  Beatty,  J. 

I  concur  in  the  judgment  rendered ;  and  whilst  1  cannot  say 
that  I  dissent  from  any  part  of  the  reasoning  or  conclusions 
arrived  at  in  the  opinion,  I  am  not  fully  satisfied  but  that  the 
better  interpretation  of  that  part  of  section  150,  which  says  the 
Court  inay  order  the  damages  to  be  assessed  by  a  jury,  would 
be  to  hold  that  Tnay  is  in  that  instance  synonomous  with  shall, 
and  that  in  all  such  cases  it  shall  be  the  duty  of  the  Court  to 
summon  a  jury  to  assess  damages.  That  would  be  a  safe  prac- 
tice. I  am  not  fully  satisfied  any  other  practice  would  not  be 
erroneous.  As  the  determining  of  this  point  is  not  necessary 
to  decide  this  case,  I  make  these  suggestions  that  the  point 
may  be  open  for  argument  if  it  ever  comes  up  in  any  other 
case. 


CHARLES  LAMBERT,  Respondent,  u  E.  B.   MOORE, 

Appellant. 

Under  the  laws  of  Nevada  an  appeal  from  the  Probate  to  the  Diatrict  Court  could 
only  be  taken  bj  filing  a  written  notice  of  appeal  with  the  Clerk  and  serving  a 
copy  on  respondent. 

K  when  an  appeal  is  token,  or  claimed  to  have  been  taken,  from  a  Probate  to  a 
District  Conrt,  and  decided  on  its  merits  in  the  District  Court  and  then  appealed 
to  this  Court,  the  psrtj  who  was  appellant  both  in  the  District  Court  and  this 
Court,  relies  only  on  the  minntes  of  the  Dutrict  Court  to  show  that  he  took  the 
necessary  steps  to  appeal  the  case  from  the  Probate  Court ;  those  minnttos  mnst 
at  least  show  the  fkcts  with  certainty  and  precision,  or  this  Coort  will  not  hold 
that  the  jnriBdiction  of  the  District  Conrt  is  shown. 
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A  notice  of  appeal  giren  orally  to  respondents,  even  if  given  in  open  Court  and 

entered  on  the  minutes  of  the  Court,  is  not  sufficient  to  make  an  appeal  and 

dispense  with  the  filing  of  a  written  notice. 
The  flUng  and  serving  of  a  written  notice  of  appeal  must  be  followed  by  the  filing  of 

a  proper  undertaking,  or  the  deposit  in  lien  thereof  within  fire  days,  or  the 

notice  becomes  inoperative  and  a  nullity. 

Appeal  from  the  Fourth  Judicial  District  of  the  State  of 
Nevada,  Washoe  County,  Hon.  C.  C.  Goodwin  presiding. 

This  was  an  action  of  ejectment,  where  the  judgment  was 
for  the  plaintiff. 

The  facts  of  the  case  are  not  deemed  material  to  be  stated, 
because  the  Court  having  concluded  that  the  District  Court 
never  had  jurisdiction  of  the  appeal,  went  into  no  investiga- 
tion of  the  case,  nor  consideration  of  the  various  legal  proposi- 
tions connected  therewith,  except  those  points  in  regard  to  the 
taking  of  the  appeal. 

B.  M.  Cla/rh  and  Thos.  WellSy  Counsel  ^r  Appellant. 

North  &  Harrisj  for  Respondent. 

The  opinion  of  the  Court  was  rendered  by  Beatty,  J.,  Bros- 
NAN,  J.,  concurring. 

Chief  Justice  Lewis  did  not  sit  in  this  case,  for  the  reason 
that  he  was  counsel  in  the  Court  below. 

This  was  an  action  brought  in  the  Probate  Court  of  Washoe 
County,  for  the  recovery  of  a  certain  piece  of  land.  The  cause 
was  tried  in  that  Court  and  judgment  rendered  in  favor  of 
respondent  on  the  11th  day  of  November,  1864,  for  restitution 
of  the  premises  described  in  his  complaint. 

It  appears  from  the  minutes  of  the  Court  that  upon  the 
•  announcement  of  the  judgment  of  the  Court,  the  appellant 
gave  notice  of  appeal,  and  procured  an  order  to  be  made  stay- 
ing proceedings  for  ten  days,  that  he  might  make  his  statement 
on  appeal. 

On  the  19th  a  bond  on  appeal  to  the  District  Court  was  exe- 
cuted and  filed. 

On  the  26th  a  statement  on  appeal  was  filed. 
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When  the  case  came  on  for  hearing  in  the  District  Conrt,  the 
counsel  for  respondent  moved  to  dismiss  the  appeal.  Upon 
what  ground  this  motion  was  based  or  nrged  is  not  disclosed 
by  the  record. 

The  Court  overruled  the  motion  to  dismiss,  but  decided  the 
case  upon  its  merits  in  favor  of  respondent. 

In  the  argument  in  this  Court,  respondent  urges  the  point 
that  there  was  no  appeal  from  the  Probate  Court  to  the  Dis- 
trict Court ;  that  the  District  Court  had  no  jurisdiction  of  the 
case,  and  should  have  dismissed  the  appeal  on  motion.  This 
view  of  the  case  is  based  on  two  clauses  of  the  Practice  Act. 
Section  275,  which  relates  to  appeals  in  general,  is  in  these 
words :  "  The  appeal  shall  be  made  by  filing  with  the  Clerk  of 
the  Court,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  notice  stating  the  appeal  from  the  same,  or  some 
specific  part  thereof,  and  serving  a  copy  of  the  notice  upon  the 
adverse  party  or  his  attorney." 

There  is  no  -wrftten  notice  of  appeal  shown  to  exist,  by  the 
transcript;  there  is  no  attempt  by  affidavit  or  otherwise  to 
show  the  loss  of  such  a  paper.  The  appellant  relies  simply 
upon  a  recital  in  the  minutes  of  the  Court,  that  such  a  notice 
had  been  given.  Admitting,  for  the  argument,  that  the  min- 
utes of  the  Court,  if  they  clearly  recited  tlie  facts  of  the  filing, 
service,  etc.,  of  notice  of  appeal,  would  dispense  with  the  neces- 
sity of  producing  a  copy  of  the  notice,  evidence  of  its  service, 
etc.,  let  us  see  what  these  minutes  do  show.  The;  language  is 
as  follows: 

"  Defendant's  counsel  gave  notice  of  appeal,  and  it  was 
ordered  that  proceedings  be  stayed  for  ten  days,  to  enable 
defendant's  counsel  to  make  a  statement." 

This  recital,  with  the  most  liberal  construction,  could  hardly 
be  made  to  convey  the  idea  that  defendant's  counsel  had  filed 
a  written  notice  of  appeal  with  the  Clerk,  and  served  a  copy 
thereof  on  the  adverse  party,  as  he  was  by  law  required  to  do, 
in  order  to  make  an  appeal. 

There  is  a  total  absence  of  even  an  intimation  that  such 
notice,  if  given,  had  been  served  on  the  opposite  party.  But 
the  conclusion  we  come  to  from  the  reading  of  these  minutes, 
is,  that  the  defendant,  on  the  rendition  of  judgment,  announced 
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in  open  Court  his  intention  to  appeal,  and  based  npon  that 
announcement  a  request  for  stay  of  proceedings. 

This  would  certainly  be  a  proper  practice.  The  intention 
expressed  by  counsel  would  be  a  suflScient  ground  to  induce  a 
Court  under  ordinary  circumstances  to  grant  a  reasonable  stay 
of  proceedings. 

This  announcement  of  intention  is  probably  the  notice  of 
appeal  alluded  to  in  the  minutes.  Such  an  announcement, 
however  fully  entered  in  the  minutes,  and  although  made  in 
the  presence  of  the  opposite  party  (which  is  not  affirmatively 
shown  in  this  case),  would  not  be  a  compliance  with  section 
275  of  the  Practice  Act,  and  would  not  make  an  appeal. 

In  addition  to  the  defective  notice  of  appeal,  there  is  another 
fatal  defect  in  this  case. 

Section  286  of  Practice  Act  is  in  these  words :  "  To  render 
an  appeal  effectual  for  any  purpose,  in  any  case,  a  written 
undertaking  shall  be  executed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against  him  on 
the  appeal,  not  exceeding  three  hundred  dollars ;  or  that  sum 
shall  be  deposited  with  the  Clerk  with  whom  the  judgment  or 
order  was  entered,  to  abide  the  event  of  the  appeal.  Such 
undertaking  shall  be  filed  or  such  deposit  made  with  the  Clerk 
within  five  days  after  the  notice  of  appeal  is  filed." 

Now,  if  the  minutes  of  the  Court  show  a  notice  of  appeal 
was  so  given  ^^  to  make  an  appeal,  it  must  have  been  given  at 
or  before  the  time  of  making  the  minutes  referred  to.  These 
were  made  on  the  11th  of  November.  The  bond  on  an  appeal 
was  not  filed  until  the  19th  of  November,  or  more  than  five 
days  after  the  notice.  The  language  of  this  section  is  explicit, 
and  it  has  been  held  in  California,  under  the  section  of  their 
Act,  from  which  ours  is  copied,  that  if  more  than  five  days 
intervened  between  the  notice  and  bond  or  undertaking,  the 
whole  proceeding  is  void,  and  no  appeal  is  perfected. 

We  hold,  then,  that  there  never  was  an  appeal  perfected 
fi-om  the  Probate  Court  to  the  District  Court.  The  judgment 
of  the  Probate  Court  stood  just  as  if  there  never  had  been  any 
attempt  to  appeal.  Execution  may  issue  on  that  judgment  as 
on  any  other  judgment  of  the  Probate  Court. 
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The  District  Court  never  had  jurisdiction  of  the  case  as  an 
appellate  Court,  and  consequently  this  Court  has  none.  The 
cause  will  be  stricken  from  the  calendar  and  no  judgment 
entered  herein. 


SAMUEL  CKOSIEE,  Appellant,  v.  KOBT.  McL AUGHLIN 
AND  JOHN  FULTON,  Eespondents. 

The  pleading^  in  this  case,  properlj  constraed,  admit  a  common  possession  bat 
deny  a  common  title  or  right  of  possession. 

When  M.  and  F.  act  jointly  in  making  a  purchase  of  land,  and  F.  has  full  knowledge 
of  the  nature  and  character  of  an  equity  which  B.  holds  in  the  land  purchased, 
and  M.  knows  that  B.  asserts  tome  equity  but  does  not  know  the  nature,  char- 
acter or  extent  of  the  equity  claimed  nor  the  justice  of  its  foundation,  stiU 
both  will  be  held  to  have  purchased  with  full  knowledge,  for  M.  haying  heard 
Qf  the  claim  of  an  equity,  and  having  failed  to  inform  himself  when  having  the 
opportunity  to  do  so,  is  in  no  better  condition  than  if  iuliy  informed. 

It  is  not  in  such  case  using  due  diligence  to  rely  solely  on  the  assertion  of  the 
vendor  of  the  land  that  B.  has  no  equity. 

It  is  immaterial  wheh  a  party  in  possession  files  his  bill  claiming  that  he  is  a  tenant 
in  common  with  others,  asking  for  a  division  of  the  land,  etc.,  whether  he  shows 
that  he  has  a  legal  title  in  common  with  the  defendants,  or  only  has  an  equitable 
title  to  the  one-half  of  the  land  described.  In  either  case  he  is  entiUed  to  sub- 
stantially the  same  relief. 

When  a  party  files  a  complaint  for  equitable  relief,  and  the  whole  case  shows  it 
must  be  determined  rather  upon  the  application  of  legal  principles  to  admitted 
&cts,  that  on  the  determination  of  controverted  facts,  the  case  should  not  be 
submitted  to  a  jury. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  State  of  Nevada,  Washoe  County,  Hon.  C.  C.  Good- 
win presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

jPforth  &  Ha/rris^  Counsel  for  Appellants,  made  the  following 
points  in  their  brief  They  are  believed  to  be  all  which  throw 
any  light  on  the  questions  decided  in  this  case : 

This  land  was  not  obtained  by  deed  in  the  name  of  either 
partner,  but  by  mutual  possessory  acts. 

Rice  signed  the  order  to  the  Surveyor,  and  employed  and 
paid  all  the  men,  and  directed  where  the  lines  should  be  ran 
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and  marked,  and  simpl^  directed  that  the  certificate  of  snrvey 
should  bo  made  in  the  name  of  Johnson. 

The  survey  was  but  one  of  the  many  acts  of  possession,  and 
lasted  but  one  year,  while  Rice  continued  to  exercise  acts  of 
ownership,  and  to  be  recognized  by  his  partners  as  an  owner 
for  more  than  four  years. 

The  land  was  held  by  Bice  and  Johnson^  not  by  tiUe  deed 
in  the  name  of  either,  but  by  the  possessory  acts  of  both, 

Johnson  conveyed  only  his  aicn  interest  in  the  land.  (See 
deed  from  Johnson  to  defendants.) 

That  deed  did  not  take  from  Rice  even  the  legal  title. 

First — Because  Johnson  sold  only  half,  as  he  testifies. 

Second — ^Because  he  had  only  half  to  sell,  as  defendants 
both  knew. 

Third — The  deed  only  conveys  Johnson's  interest,  and  both 
defendants  knew  what  that  interest  was. 

Defendants  being  purchasers  with  notice,  even  if  the  deed 
had  conveyed  the  whole  legal  title,  could  not  take  advantage 
of  that  in  a  suit  in  equity. 

If  defendants  had  been  innocent  purchasers  their  frequent 
recognition  of  Rice  as  joint  owner  with  them  for  more  than 
two  years,  would  estop  them  from  disputing  his  right  now. 

If  defendants  had  always  disputed  the  right  of  Rice  in  the 
ranch,  their  recognition  of  Crosier  as  an  owner  of  half  the 
ranch  estops  them  from  disputing  his  ownership  in  this  suit. 
(MCal.  208;  16  CaL  345.)      * 

Thos.  Fitch^  for  Respondent. 

Opinion  of  the  Court  by  Justice  Beattt,  Justice  Bbobnaji 
concurring. 

The  Chief  Justice  having  been  counsel  in  this  case  did  not 
participate  in  this  decision. 

This  was  a  bill  filed  for  partition  of  real  estate  among  several 
tenants  in  common,  account  of  profits,  etc. 

The  bill  alleges  that  the  plaintiff  and  defendants  are  the 
owners  of  the  land  in  question,  and  are  in  possession  thereof 
as  tenants  in  conmion. 
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The  answer  denies  that  "  plaintiff  a*d  defendants  *  *  are  * 
or  ever  have  been,  as  tenants  in  common  or  otherwise,  owners 
of,  and  in  the  possession  of,  as  tenants  in  common  or  other- 
wise, [of]  the  *  *  land." 

In  subsequent  portions  of  the  answer  there  is  a  denial  of  the 
allegation  made  in  complaint  that  plaintiff  was  the  owner  of  a 
half  interest  in  the  land,  and  a  distinct  averment  that  defend- 
ants were  owners  of  the  whole  tract.  But  we  do  not  think 
this  answer  is  suflScient  to  deny  the  fact  that  plaintiff  was, 
when  the  suit  was  commenced,  in  the  joint  or  common  occu- 
pancy of  the  land  with  defendants,  and  was  clmming  to  be  a 
tenant  in  common  with  them. 

Indeed,  it  would  seem  from  the  facts  developed  on  the  trial, 
that  the  answer  was  not  intended  to  put  in  issue  the  allegation 
that  plaintiff  was  occupying  and  using  the  premises  in  com- 
mon with  defendants,  but  merely  to  raise  the  question  of  his 
right  to  do  so. 

Whatever  may  have  been  the  intention  of  the  pleader,  we 
hold  this  answer  does  not  deny  the  common  occupancy  of  the 
plaintiff  and  defendants,  and  this  must  be  taken  as  an  admitted 
fact  in  the  case.  The  evidence  would  show  this  fact  with 
reasonable  certainty  if  it  were  not  admitted,  but  it  frees  the 
case  from  embarrassment  to  start  out  with  that  as  an  admitted 
proposition. 

The  other  facts  of  the  case,  about  which  there  is  no  conflict 
of  testimony,  are  as  follows :     • 

In  the  Fall  of  1860,  John  Johnson  and  Peter  Rice  agreed  to 
locate  a  timber  ranch.  Johnson  was  to  render  some  personal 
services  in  the  location  and  Rice  was  to  pay  all  the  money 
expenses,  and  they  were  to  hold  the  ranch  as  equal  partners, 
as  they  both  state. 

A  survey  was  made  at  the  request  of  both  parties,  by  tlie 
County  Surveyor.  Rice  paid  the  Surveyor  and  chain  carriers, 
and  when  the  survey  was  completed  told  the  Surveyor  to 
make  out  the  certificate  of  survey  in  the  name  of  Johnson,  for 
the  reason,  as  would  seem,  that  Rice  held  several  other  land 
claims,  and  was  apprehensive  of  some  diflSculty  in  holding  so 
much  land  in  his  own  name. 

After  the  survey  was  made  neither  party  resided  on  the 
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land,  and  both  of  them,  either  in  person  or  by  means  of  hired 
men,  cut  timber  from  the  rancli,  and  contributed  labor  towards 
felling  trees,  so  as  to  make  a  marked  boundary  or  fence  around 
the  ranch  to  exclude  jumpers  or  other  claimants  from  the 
premises  surveyed.  At  the  time  the  survey  was  made  one  of 
the  defendants,  John  Fulton,  was  in  the  employ  of  Eice,  and 
was  to  have  assisted  as  a  cliain  carrier,  or  something  of  that 
sort,  in  making  the  survey  for  Rice  and  Johnson. 

Indeed,  Rice,  and  we  believe  one  other  witness,  says  posi- 
tively, he  did  assist  in  making  the  survey.  Fulton  himself 
says  he  was  sick  and  did  not  assist  the  Surveyor  the  day  this 
survey  was  made,  but  does  not  deny  that  he  knew  it  was  being 
made  for  Rice. 

His  language  is :  "  Rice  and  Johnson  were  going  up  to  have 
the  land  surveyed.  I  was  to  go,  but  was  sick  and  did  not  go," 
and  much  more  to  the  same  eiiect. 

In  the  Spring  of  1862,  there  began  to  be  some  trouble 
about  maintaining  possession  of  the  ranch,  and  Johnson,  to 
avoid  litigation,  detennined  to  sell  out  his  interest  in  the  claim. 
He  applied  to  McLaughlin  to  buy,  McLaughlin,  after  several 
conversations,  agreed  to  purchase  if  Fulton  would  join  him. 
Finally  a  deed  was  made  to  McLaughlin  and  Fulton  for  all 
the  right,  title  and  interest  of  Johnson  in  the  land.  There  is 
nothing  in  the  granting  clause  of  the  deed  to  indicate  whether 
his  interest  was  an  entirety  or  a  half  interest.  One  of  the 
covenants  of  the  deed,  however,  would  seem  to  indicate  that 
he  had  a  right  to  sell  the  entire  premises  described. 

When  McLaughlin  purchased  he  says  he  was  aware  Rice 
claimed  a  part  of  this  land,  or  an  interest  in  it,  but  professes 
to  have  been  ignorant  of  the  nature  and  extent  of  his  claim. 
He  says  he  asked  Johnson,  and  Johnson  told  him  Rice  had  no 
claim ;  that  he,  Johnson,  had  promised  Rice  half  of  the  land 
in  consideration  of  a  lot  in  Washoe  that  Rice  was  to  give  him ; 
but  Rice  had  sold  the  lot  and  should  have  none  of  the  land. 

McLaughlin  claims  that  Johnson,  after  this  explanation, 
sold  him  the  whole  of  the  land,  declaring  Rice  had  no  interest. 
Johnson,  who  testifies,  denies  all  this  flatly ;  states  positively 
that  he  informed  McLaughlin  he  owned  one-half  of  the  land 
and  Rice  the  other  half;  that  he  did  not  pretend  to  sell  but 
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one-half  the  land ;'  that  McLaughlin  knew  he  was  buying  but 
one-half;  but  told  Johnson  that  Kice  had  suggested  the  deed 
might  be  made  to  him  (McLaughlin)  for  the  whole. 

After  McLaughlin  and  Fulton  purchased  they  put  up  a 
cabin  on  the  land,  and  they  or  their  hired  men  occupied  the 
cabin,  and  other  parties  attempted  to  take  up  the  land,  and 
two  suits  were  brought  for  the  land  against  McLaughlin  and 
Fulton.  ^ 

The  evidence  is  conclusive  that  Rice  contributed  to  the 
defense  of  those  suits,  and  that  with  the  consent  of  both  defend- 
ants. There  is  a  great  deal  of  other  testimony,  showing  that 
during  two  years  both  defendants,  by  word  and  act,  recognized 
the  fact  that  Rice  had  an  interest  of  some  kind  in  the  ranch. 
In  the  Spring  of  1864  the  present  plaintiff  went  on  the  ranch 
to  assist  one  of  defendants  to  cut  logs  for  sale.  Whilst  so 
assisting  defendants,  he  bought  Rice's  interest  in  the  land,  and 
after  his  purchase,  and  after  a  knowledge  of  such  purchase 
came  to  the  defendants,  he  was  quietly  permitted  to  remain  on 
the  ranch  to  assist  in  cutting  the  logs  and  draw  a  part  of  the 
proceeds  of  sale  of  logs.  In  many  other  ways  defendants 
seemed  to  admit  his  right  of  possession  there. 

On  the  other  hand,  whilst  this  knowledge  of  Rice's  claim, 
and  tacit  admission  of  his  equity  at  least  is  brought  home  to 
defendants,  it  is  stated  by  McLaughlin,  on  oath,  and  corrobo- 
rated by  other  testimony,  that  from  the  moment  McLaughlin  got 
his  deed,  he  began  to  question  Rice's  right  to  half  the  property 
and  to  require  Rice  to  settle  or  pay  to  him  the  amount  of  an  old 
note  and  account  which  he  alleges  Rice  owed  him,  and  which 
he  could  not  collect  because  they  were  barred  by  the  statute  of 
limitation.  There  is  a  great  deal  of  testimony  flatly  contra- 
dicting McLaughlin  in  many  particulars,  but  without  deciding 
between  him  and  conflicting  witnesses,  these  facts  and  conclu- 
sions may  be  taken  as  fully  established : 

First — ^When  Johnson  executed  the  deed  to  Fulton  and 
McLaughlin,  Fulton  knew  exactly  the  nature  and  character  of 
Rice's  interest  in  the  land. 

Second — ^McLaughlin  knew  Rice  claimed  an  interest  in  the 
land,  and  he  had  it  fully  in  his  power  to  inform  himself  of  the 
nature  of  that  interest. 
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Eice  lived  in  that  neighborhood,  he  could  have  inquired  of 
him,  or  in  his  absence  from  home,  of  his  agent.  He  could 
inquired  of  his  own  partner,  who  was  conversant  with  the 
whole  transaction. 

It  was  not  using  diligence  on  his  part  (after  having  heard  of 
an  equity  in  favor  of  Rice)  to  rely  solely  on  the  representation 
of  Johnson.  If  Johnson  was  trying  to  make  a  fraudulent  sale 
of  land,  in  which  Rice  had  an  interest,  of  course  he  was  not 
the  one  of  whom  to  make  inquiry  about  Rice's  title  or  equity. 
Fulton  had  fiiU  notice  McLaughlin  had  such  as  to  put  him  on 
inquiry,  and  he  either  was  fully  informed  of  the  equity  or 
willfully  and  fraudulently  kept  himself  in  ignorance. 

Under  the  Utah  Statutes  about  surveys,  and  the  rights 
acquired  under  them,  and  all  the  circumstances  attending  this 
case,  it  might  be  a  difficult  point  to  determine  whether  John- 
son and  Rice  should  be  considered  as  tenants  in  common  of 
this  ranch,  or  Johnson  considered  as  holding  the  legal  title  (so 
far  as  possesion  of  public  land  can  give  title),  with  a  resulting 
trust  in  favor  of  Rice  for  one-half  of  it. 

In  either  event  the  rights  of  Crosier  are  the  same.  If  they 
were  tenants  in  common,  the  deed  of  Johnson  only  conveyed 
a  half  interest  to  McLaughlin  and  Fulton.  If  Johnson  had  the 
entire  legal  title,  then  he  held  one-half  interest  in  trust  for  Rice, 
and  they  being  purchasers  with  notice  held  it  the  same  way. 

The  plaintiff  is  entitled  to  the  relief  sought  in  his  bill. 

This  case  was  submitted  to  a  jury  and  they  brought  in  a  gen- 
eral verdict  for  defendants.  On  this  verdict  a  judgment  for 
costs  was  entered  against  plaintiff.  The  plaintiff  moved  for  a 
new  trial,  which  the  Court  refused,  and  he  appeals  both  from 
the  judgment  and  order  overruling  the  motion  for  new  trial. 
The  Judge  who  tried  the  case  in  the  Court  below  seems  to 
have  refused  'a  new  trial,  not  because  he  was  satisfied  with 
the  verdict,  but  because  it  was  the  second  jury  that  had  given 
the  same  verdict.  "Were  it  a  common  law  case,  that  would  be 
a  very  strong  reason  for  not  granting  a  new  trial ;  but  this 
was  a  chancery  case  that  did  not  involve  any  important  issues 
of  fact.  It  depended  on  the  application  of  legal  principles 
which  a  jury  were  incapable  of  determining.  It  should  never 
have  been  submitted  to  a  jury. 
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The  judgment  for  costs  and  dismissal  of  complaint  is  set 
aside. 

The  Court  below  will  decree  a  partition  of  the  property,  and 
take  such  steps  as  may  be  necessary  to  adjust  the  accounts 
between  the  parties,  and  give  such  other  relief  as  the  nature 
of  the  case  may  require. 


JONES  &  COLLA,  Kespondents,  v.  O'FAEREL,  JAMES 
&  CO.    JAMES  HILL  and  WM.  JAMES,  Appellants. 

A  and  B  being  partners  in  one  firm,  the  declarations  of  B  are  not  evidence  to  show 
A  was  a  partner  in  a  separate  and  distinct  firm.  Neither  would  the  declarations 
of  one  who  was  a  general  agent  for  the  firm  of  A  and  B  be  admissible  for  sach 
purposes. 

One  partner  can  only  bind  another  in  regard  to  the  partnership  transactions  and 
not  bj  declarations  about  other  and  distinct  aflbirs.  Nor  can  an  agent  bind  his 
principal  except  in  matters  pertaining  to  his  agency. 

A  partj  renting  property  and  furnishing  material  at  a  stipulated  price  to  a  mann- 
facturing  company,  wherewith  to  conduct  their  business,  does  not  thereby 
become  a  member  of  the  firm  nor  responsible  for  their  debts.  Nor  is  such  party 
responsible  for  the  debts  of  the  company  contracted  in  improving  the  property 
rented  according  to  the  terms  of  their  lease. 

A  and  B  being  partners  in  one  particular  business,  A  is  not  bound  to  notify  the 
world  nor  any  particular  person  that  he  is  not  a  partner  with  B  in  a  new  firm 
into  which  B  has  entered  with  other  parties,  and  which  new  firm  is  doing  busi- 
ness in  a  different  name  from  that  under  which  A  and  B  always  conducted  their 
business. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, State  of  Nevada,  Washoe  County,  Hon.  0.  C.  Goodwin 
presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court, 

The  counsel  on  both  sides  filed  elaborate  briefe,  but  as  they 
discuss  rather  the  evidence  than  the  principles  of  law  involved, 
no  abstract  can  be  made  from  them  that  will  elucidate  the 
principles  settled  in  this  decision. 


W.  0.  WaUaoe^  Counsel  for  Appellants. 
Ifarth  db  HcmrU^  for  Bespondents. 
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Opinion  of  the  Court  by  Justice  Beatty,  Justice  Bkosnan 
concurring. 

Chief  Justice  Lewis,  having  been  counsel  in  the  Court  below, 
did  not  participate  in  the  hearing. 

This  was  an  action  brought  against  Jasper  O'Parrel,  John 
James,  William  H.  James,  James  Hill,  J.  W.  Farrington  and 
E.  A.  Mier,  alleged  to  be  members  of  and  composing  the  firm 
of  "  O'Farrel,  James  &  Co.,"  to  recover  the  amount  of  a  note 
executed  by  that  firm,  and  also  an  account  for  articles  fur- 
nished and  charged  to  the  same  firm. 

There  was  no  defense  made  by  any  of  the  defendants  except 
William  H.  James  and  James  Hill.  They  each  of  them  deny 
by  separate  answers  that  they  were  members  of  the  firm  of 
O'Farrel,  James  &  Co.  These  were  the  only  issues  in  the 
case.  The  case  was  tried  by  a  jury  on  these  issues,  and  the 
jury  found  against  both  the  defendants.  Various  exceptions 
were  taken  by  the  defendants.  Hill  and  William  H.  James, 
during  the  progress  of  the  trial,  to  the  admission  of  testimony. 
They  both  moved  for  a  non-suit  at  the  close  of  plaintiff's  tes- 
timony, and  both  took  exceptions  to  various  instructions  given 
and  refused.  They  also  moved  for  a  new  trial,  which  was 
refused  by  the  Court,  and  this  appeal  is  taken  from  the  order 
refusing  a  new  trial,  and  the  judgment  in  the  case.  The 
exceptions  taken  and  assignment  6f  errors  are  very  numerous, 
and  several  of  them  well  taken. 

It  will  not  be  necessary  to  notice  them  in  detail,  but  we 
will  briefiy  examine  the  facts  of  the  case  and  point  out  some 
of  the  errors  committed,  and  give  our  views  as  to  the  princi- 
ples which  should  govern  the  case  in  any  future  trial.  In  the 
year  1861,  a  family,  consisting  of  the  father,  John  James,  and 
several  of  his  sons,  among  them  William  H.  James,  came  from 
California  to  Washoe  County,  and  commenced  the  erection  of 
a  quartz  mill.  The  business  was  done  in  the  name  of  John 
James,  but  William  H.  James  was  the  principal  manager, 
and  held  a  power  of  attorney  from  his  father.  William  H. 
James  furnished  most  of  the  money  to  build  the  mill,  and 
indeed  seems,  to  have  been  the  principal  owner,  in  fiact ;  doing 
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the  business  in  the  name  of  his  father  to  avoid  his  California 
creditors. 

Before  the  mill  was  finished,  the  James  family  fell  short  of 
funds,  and  applied  to  defendant  Hill  to  join  them  in  building 
the  mill. 

The  application  was  made  by  William  H.  James ;  but  he 
used  his  father's  name  and  professed  to  act  as  attorney  for 
the  old  man,  but  did  not  conceal  the  fact  that  he  himself  was  to 
be  benefited  by  the  mill  operations.  Hill  agreed  to  take  a  con- 
veyance of  one-fourth  interest  of  the  real  estate,  and  become 
interested  to  the  extent  of  one-fourth  in  the  building  of  the 
mill. 

He  paid  two  thousand  dollars  and  took  a  deed  for  an  undi- 
vided fourth  of  the  miU  property.  When  this  two  thousand 
dollars  was  exhausted  the  mill  was  still  unfinished,  and  the 
Jameses  applied  to  Hill  to  advance  the  money  to  finish  it. 
He  did  so,  taking  a  conveyance  of  the  entire  mill  property  as 
security  for  what  he  had  advanced  over  and  above  his  share. 

The  mill  was  finished  in  the  Fall  of  1861,  and  proved  a 
failure.  The  owners  stopped  running  for  awhile.  On  the 
31st  of  January,  1862,  James  Hill  and  John  James,  calling 
themselves  the  proprietors  of  the  Napa  Mill,  entered  into  a 
contract  with  Farrington  &  Mier  that  they  (Hill  &  James) 
would  add  twelve  stamps  to  the  mill,  and  lease  to  Farrington 
&  Mier  ground  adjoining  the  mill,  whereon  to  erect  other 
improvements  for  reducing  ores,  etc.  Hill  &  James  were, 
when  the  mill  was  finished,  to  run  the  twenty  stamps  in 
crushing  ore  to  be  furnished  by  Farrington  &  Mier.  Far- 
rington &  Mier  were  to  pay  Hill  &  James  five  dollars  per 
ton  as  compensation  for  the  privileges  conferred  on  them  by 
their  lease  and  for  crushing  the  ores. 

The  entire  power  of  the  mill  and  the  management  of  the 
reduction  of  ores  was  to  be  in  the  hands  of  Farrington  & 
Mier,  except  the  crushing  of  the  ores  in  the  batteries.  That 
business  was  to  be  conducted  by  Hill  &  James. 

Before  Hill  &  James  had  made  the  contemplated  improve- 
ments (the  addition  of  the  twelve  stamps),  James  agreed  to 
become  a  partner  with  Farrington  &  Mier  in  their  contract, 
thus  becoming  in  effect  lessee  in  a  lease  which  he  executed  a« 
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one  of  the  lessors.  They  conducted  business  in  the  name  of 
James  &  Co. 

And  again,  before  the  twelve  stamps  were  in  the  mill,  Far- 
rington,  Mier  &  James  took  in  with  them  one  Jasper  OTar- 
rel,  after  which  their  business  was  conducted  in  the  name  of 
O'Farrel,  James  &  Co.  O'Farrel  became  a  partner  in  July, 
1862.  Subsequent  to  this  time  the  debts  sued  for  in  this 
action  were  contracted.  The  note  was  signed  by  O'Farrel, 
with  the  firm  name  of  O'Farrel,  James  &  Co.  The  goods 
sold  were  charged  to  O'Farrel,  James  &  Co. 

The  only  evidence,  or  pretended  evidence,  tending  in  the 
least  to  show  that  James  Hill  was  a  partner  in  the  firm  of 
O'Farrel,  James  &  Co.,  were  some  declarations  or  statements 
made  by  William  H.  James.  These  were  objected  to  by  Hill's 
counsel,  as  hearsay  evidence,  and  received  notwithstanding 
his  objection.  This  testimony  seems  to  have  been  admitted 
on  tliife  theory  by  the  Court,  that  William  H.  James  having 
been  either  an  actual  partner  in  the  firm  of  Hill  &  James,  or 
else  the  acknowledged  agent  of  that  firm,  all  admissions  he 
might  make  as  to  Hill's  being  a  partner  in  the  firm  of  O'Far- 
rel, James  &  Co.  would  bind  Hill.     This  is  certainly  not  law. 

Admitting  Wm.  H.  James  to  have  been  a  partner  in  the  firm 
of  Hill  &  James,  or  the  general  agent  of  that  firm,  all  his 
statements  about  the  business  of  Hill  &  James  would  bind  that 
firm,  and  of  course  would  bind  Hill  as  far  as  he  was  liable  for 
the  contracts  of  that  firm.  But  it  is  not  claimed  that  Wm.  H. 
James  was  the  agent  of  Hill  in  regard  to  any  business  except 
the  company  business  of  Hill  &  James,  and  his  statements 
could  not  bind  Hill  in  other  matters.  He  could  not  bind  Hill 
for  the  debts  of  O'Farrel  &  Co.  by  saying  HiU  was  a  member 
of  that  firm.  An  agent  can  only  bind  his  principal  by  decla- 
rations or  admissions  made  within  the  scope  of  his  authority 
as  agent. 

It  certainly  was  not  within  the  scope  of  his  authority,  as 
partner  or  general  agent  of  the  firm  of  Hill  &  James,  to  say 
Hill  was  a  partner  in  another  and  distinct  firm.  This  elrrone- 
ous  judgment  of  the  Court  below  as  to  Hill's  being  bound  by  the 
statements  of  W.  H,  James,  seems  to  have  caused  most,  if  not 
all,  the  errors  committed  by  the  Court  in  the  trial  of  this  case. 
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There  are  other  points  insisted  on  by  the  respondents,  which 
we  will  notice,  to  prevent  future  confusion  on  the  trial  of  the 
cause.  It  is  insisted  that  as  the  mill  of  which  Hill  was  the 
part  or  sole  owner,  was  the  capital  or  property  with  which 
O'Farrel,  James  &  Co.  did  business,  that,  therefore.  Hill  had 
capital  invested  in  business  with  that  firm,  and  was  responsible 
for  their  debts. 

Upon  the  same  principle  every  landlord  who  rents  a  house 
to  a  mercantile  firm  would  be  responsible  for  the  debts  of  that 
firm,  because  the  landlord  has  property  which  the  firm  uses  in 
their  business.  Such  a  proposition  is  absurd,  and  every  one 
must  see  its  absurdity  when  put  in  this  form. 

Yet  that  is  substantially  the  proposition  in  this  case.  A  part 
of  Hill's  mill  property  is  rented  by  O'Farrel,  James  &  Co.  A 
part  of  it  is  used  by  Hill  &  James  to  crush  rock  for  O'Farrel, 
James  &  Co.,  the  latter  firm  paying  Hill  &  James  five  dollars 
per  ton  for  all  rock  crushed.  How  can  this  make  Hill  <fe*Jame8 
responsible  for  the  losses  of  O'Farrel,  James  &  Co.  ?  The  busi- 
ness of  the  two  firms  is  entirely  distinct,  and  one  in  no  way 
responsible  for  the  other.  John  James,  and  perhaps  Wm.  H. 
James,  are  members  of  both  firms.  As  such  they  may  be 
responsible  for  the  debts  of  both  firms,  but  James  Hill,  because 
he  is  a  partner  of  one  or  both  the  Jameses  in  tlie  firm  of  Hill 
&  James,  is  not  therefore  responsible  for  tlieir  debts  in  the 
firm  of  O'Farrel,  James  &  Co.,  with  which  he  had  no  connec- 
tion. Nor  is  Hill  responsible  for  the  debts  of  O'Farrel,  James 
&  Co.,  because  that  firm  contracted  their  debts,  or  a  part  of 
them,  in  putting  improvements  on  Hill's  property,  in  accordance 
with  the  conditions  of  their  lease,  as  counsel  seem  to  argue. 

A  landlord  who  leases  property  with  a  condition  that  certain 
improvements  are  to  be  made  in  lieu  of  rent,  is  not  boxmd  for 
the  debts  of  his  tenant  contracted  in  making  those  improve- 
ments. 

Finally,  it  is  contended  that  Hill  was  one  of  the  parties  who 
built  the  Napa  mill.  That  the  firms  of  Farrington  &  Mier, 
James  &  Co.,  and  O'Farrel,  James  &  Co.,  were  aU  firms  formed 
for  the  purpose  of  making  additions  and  improvements  to  and 
on  said  property  and  carrying  on  business  in  connection  there- 
with.   That  tliifi  bnsinesa  was  so  nearly  connected  with  the 
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business  of  Hill  &  James  in  building  the  mill,  that  it  became 
the  duty  of  Hill  to  notify  all  the  world  that  he  was  not  a  part- 
ner in  the  firm  of  O'Farrel,  James  &  Co. 

Under  many  circumstances  it  is  necessary  for  a  retiring  part- 
ner to  give  notice  of  his  withdrawal  from  a  trading  or  mercan- 
tile firm,  to  avoid  responsibility  for  debts  contracted  after  his 
connection  with  the  firm  has  ceased ;  but  we  cannot  conceive 
of  a  case  where  it  would  be  necessary  for  a  man  to  give  notice 
he  was  not  a  member  of  a  firm  with  which  he  had  never  been 
connected. 

Farrington  &  Mier  took  a  lease  from  Hill  &  James  in  the 
first  place ;  certainly  it  was  not  necessary  for  Hill  to  say  he 
was  not  a  partner  with  his  tenants.  Afterwards  John  James, 
or  the  two  Jameses,  perhaps,  went  into  partnership  with  Far- 
rington &  Mier,  and  their  business  was  conducted  in  the  name 
of  James  &  Co.  Hill's  name  did  not  appear  in  the  firm,  and 
he  is  n#t  shown  to  have  had  any  knowledge  of  the  formation 
of  that  firm. 

Upon  what  principle  could  he  be  required  to  give  notice  that 
he  was  not  a  member  of  it  ?  The  mere  fact  that  he  had  been 
a  partner  with  James  in  another  business,  did  not  make  it 
Hill's  business  to  watch  James  and  notify  the  world  that  he 
was  not  his  partner  in  any  new  business  connection  he  might 
form.  We  have  noticed  these  points  because  they  were  insisted 
on  by  respondents,  and  because  we  are  unable  to  determine 
from  the  instructions  given  and  refused  by  the  Court,  how  far 
it  may  have  been  misled  by  these  views  of  counsel.  The  Court 
erred  in  allowing  the  statements  of  Wm.  H.  James  to  be  given 
in  evidence  against  Hill.  It  erred  in  refiising  the  motion  for 
non-suit,  as  to  Hill.  It  erred  in  the  instruction  given  on  its 
own  motion,  and  erred  in  refusing  most  of  the  instructions 
asked  by  defendant  Hill's  counsel. 

The  judgment  of  the  Court  below  is  set  aside  and  a  new 
trial  ordered, 
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E.  KUHLING  ET  AL.,  Appellants,  v.   J.  M.   HACfeETT 
ET  AL.,  Respondents. 

Mifijoinddr  of  actions  cannot  be  taken  adyantage  of  on  a  geseral  demnxrer. 

A  deed  of  conyeyance,  ezecnted  and  deliyered,  carries  the  absolute  legal  title  to  the 
grantee,  and  if  more  land  is  by  mistake  oonyejed  than  was  intended  bj  the 
grantor,  it  carries  the  legal  title  to  that  portion  not  intended  to  be  oonyejed,  as 
well  as  to  that  which  it  was  the  intention  to  conyej,  leaying,  howeyer,  an 
equitable  interest  to  that  not  intended  to  be  conyejed  in  the  grantor. 

Courts  of  eqnitj  haye  the  power  to  correct  mistakes  in  deeds  and  other  ezecnted 
instruments,  so  as  to  make  them  conform  to  the  real  intention  of  the  parties, 
eyen  to  the  extent  of  making  a  deed  include  more  land  than  is  embraced  in  it, 
where  it  was  omitted  by  mistake,  firaud  or  surprise. 

The  assignment  of  a  mortgage  usually  carries  with  it  all  the  equitable  rights  of  the 
mortgagee  growing  out  of  it.  The  assignment  of  the  mortgage  is  itself  but  the 
transfer  of  an  equitable  right  of  action  to  the  assignee.  With  respect  to  the 
reformation  of  a  mortgage,  the  assignee  stands  in  the  same  position  ^  th« 
mortgagee. 

Where  the  purchaser  of  real  property  agrees  with  the  yendor  to  paj  certain  incum- 
brances upon  it,  as  a  part  of  the  consideration  of  the  oonyeyanee,  the  person 
holding  such  incumbrance,  or  the  person  to  whom  such  payment  is  to  be  made, 
may  maintain  an  action  upon  such  promise  or  agreement. 

Such  an  understanding  or  promise  does  not  come  within  the  statute  of  frauds,  and 
need  not  be  in  writing. 

Appeal  from  the  Second  Judicial  District  of  the  State  of 
Nevada,  Ormsby  County,  Hon.  S.  H.  Weight  presiding. 

George  A.  Nourse^  for  Appellants. 

The  demurrer  being  general  to  the  complaint  as  a  whole,  if 
amy  cause  of  action  is  sustained  by  its  allegations  the  judg- 
ment must  be  reversed.  (10  Howard's  Practice  E.  222 ;  Mwr- 
tin  V.  Mattison^  8  Abbott's,  3.) 

Nor  is  it  material  whether  the  complaint  shows  a  right  on 
the  part  of  the  plaintiff  to  the  exact  relief  claimed  ;  demurrer 
does  not  lie  to  the  prayer  for  relief.  {Beal  v.  Hayes^  2  Sand. 
640 ;  Andrews  v.  Shaffer,  12  How.  Pr.  443 ;  16  lb.  314 ;  Bolr 
Una  V.  Forbes,  10  Cal.  300.) 

We  will  examine  seriatim  the  grounds  shown  by  the  com- 
plaint for  bringing  suit  upon  these  several  causes  of  action, 
premising,  however,  that  no  question  of  misjoinder  of  differ- 
ent causes  of  action  can  be  raised,  as  no  such  ground  of  demur- 
rer is  alleged.  {Nellis  v.  DeForesty  1§  iP^bpur,  66 ;  8  CaL 
434.) 
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The  complaint  alleges  an  error  in  the  mortgage  by  mistake, 
the  intention  being,  as  alleged,  to  mortgage  lot  six,  instead  of 
lot  nine.  In  case  of  mistake  it  is  the  province  of  a  Court  of 
equity  to  reform  the  instrument  so  as  to  make  it  conform  to 
the  real  intention  of  the  parties,  (Story's  Equity  Jurispru- 
dence, sees.  155, 156, 157, 158, 159, 160,  and  cases  there  cited.) 

But  counsel  for  respondent  claims  that  this  case  comes  within 
the  statute  of  frauds  (Laws  of  1861,  p.  18,  sec.  55),  and  that 
tharefore  the  mortgage  in  question  cannot  be  so  reformed  as 
to  embrace  land  not  originally  included  therein ;  though  admit- 
ting that  it  might  on  similar  showing  be  reformed  by  exclud- 
ing from  its  operation  such  part  of  the  land  mentioned  therein 
as  might  have  been  included  by  mistake.  The  English  cases  I 
admit  establish  the  rule  contended  for  by  counsel  for  respond- 
ents, but  the  American  authorities  overwhelmingly  sustain  the 
rule  for  which  I  contend.  The  cases  on  this  point  are  col- 
lected in  the  notes  to  WooUam  v.  Hea/m^  as  reported  in  2d 
leading  Cases  in  Equity,  404. 

It  is  to  be  noticed,  however,  that  all  the  cases  relied  on  by 
the  Court  in  Wooflomh  v.  Hearuy  were  cases  brought  to  enforce 
the  specific  performance  of  executory  contracts.  This  action 
is  brought  (so  far  as  this  point  is  concerned)  to  reform  an  exe^ 
cuted  agreement — a  mortgage.  It  is  like  an  application  to 
reform  a  deed  by  including  in  its  description  a  parcel  of  land 
omitted  by  fraud  or  mistake. 

But  even  if  there  be  no  difference  in  principle  between  the 
cases  upon  this  ground  the  Court  will  see  that  the  American 
authorities,  which  we  must  foUow,  are  in  direct  conflict  with 
the  English  on  this  point.  {Philpot  v.  EUiotty  4  Maryland  Ch. 
273 ;  Keiesdbrack  v.  Zimngetoriy  4  John.  Ch.  144 ;  TiUon  v. 
TiUon,  9  N.  H.  385  ;  Tyson  v.  Tassmore,  3  Barr.  122 ;  Wis- 
waU  V.  EaUy  3  Paige,  313 ;  Howdl  v.  Oibeon^  30  Miss.  464 ; 
Blodgett  v.  Ec^aH,  18  Vermont,  414 ;  Phyle  v.  WardeU,  2 
Edwards,  47 ;  Bellows  v.  S^owe^  14  N.  H.  175 ;  Smith  v. 
6freely,  14  N.  H.  378  ;  Broion  v.  Zynchy  1  Paige,  147.) 

Both  the  rule  of  exclusion  of  parol  evidence  to  vary  written 
instruments,  and  the  statute  of  frauds,  wiU  be  suspended  when 
necessary  for  the  prevention  or  correction  of  a  subsequent 
breach  of  trust,  or  of  an  original  fraud  or  mistake.    A  deed 
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absolute  on  its  face  may  be  proved  by  parol  evidence  to  be  a 
mere  mortgage.  {Flint  v.  Shddon^  13  Mass.  448 ;  Readmg 
V.  Weston^  8  Conn.  118 ;  HoweU  v.  Gibson^  13  Mass.  464 ; 
Williams  v.  Conner^  11  Terger,  412  ;  Langham  v.  Whitaker^ 
14  B.  Monroe,  624;  Mordy  v.  Lane,  27  Ala.  62-73;  Taylor 
V.  Lviher,  2  Snmner,  228 ;  4  Kent's  Com.  143.) 

Clayton  promised  to  pay  the  amount  claimed  by  plaintiff. 
Such  a  provision  is  not  within  the  statute  of  frauds,  for  it  is 
not  a  promise  to  pay  the  debt  of  another.  It  is  a  promise  to 
pay  his  own  debt ;  to  pay  the  plaintiffs  the  amount  which  he 
owed  McKey.  {Meech  v.  Smith,  7  Wend.  315 ;  Gold  v.  Phil- 
lips,  10  John.  412 ;  Hilton  v.  Densrnore,  8  Shep.  410 ;  Alien 
V.  Thompson,  10  N.  H.  32 ;  Perley  v.  Spring,  12  Mass.  297 ; 
Drakdy  v.  DeForest,  3  Conn.  272 ;  Jennings  v.  Webster,  7 
Cowen,  256  ;  Farley  v.  Glevda/nd,  4  Cowen,  432 ;  McGray  v. 
Madden,  1  McCord,  486 ;  McKimie  v.  Jackson,  4  Ala.  230 ; 
GreU  v.  BeU,  2  J.  J.  Marshall,  309 ;  ScoU  v.  Thorns,  1  Scam. 
58  ;  Barber  v.  BvMin,  2  Denio,  45 ;  Todd  v.  Tdbey,  29  Maine 
(10  Shep.),  219 ;  Ba/ninger  v.   Warden,  12  Cal,  314.) 

But  even  had  the  case  been  within  the  statute  of  frauds,  it 
would  not  have  been  necessary  to  plead  that  the  promise  was 
in  writing.  The  complaint  alleges  a  valid  promise.  Non  con- 
stat from  the  complaint  that  the  promise  was  merely  parol. 
It  will  be  presumed  a  valid  promise  until  it  appears  affirma- 
tively not  to  be  so.  (JEUing  v.  Vwnderlyn,  4  John.  237 ;  Day- 
ton V.  Williams,  2  Doug.  (Mich.)  30.) 

Clayton  dk  Cla/rke,  for  Respondents. 

Stripped  of  the  redundancy  of  verbiage,  the  facts  pleaded 
tend  to  establish  two  legal  conclusions  : 

First — That  the  money  loaned  by  plaintiflfs'  assignors  hav- 
ing been  appropriated  to  the  construction  of  improvements 
upon  lot  number  nine,  plaintiffs  have  by  reason  of  that  fact  a 
lien  upon  the  premises. 

Second — The  mortgage  on  lot  number  nine  having  been 
intended  by  the  parties  to  include  lot  number  six,  and  Clayton 
having  knowledge  of  the  fact  at  the  time  of  his  purchase  the 
Court  may  correct  the  mistake,  reform  the  mortgage,  and 
decree  the  sale  of  lot  number  six. 
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Zartman,  plaintiffs'  assignor,  was  not  a  vendor.  He  was 
simply  a  loaner  of  money,  the  payment  of  which  he  attempted 
to  secnre  by  mortgage. 

No  lien  exists  in  favor  of  a  person  loaning  money.  (Nash 
Practice,  p.  354 ;  13  Ohio  Reports,  148.) 

If  a  vendor  takes  security  for  the  purchase  money,  his  lien 
is  gone.  (Nash  Practice,  354 ;  5  Ohio  R.  35 ;  14  lb.  428 ;  20 
lb.  546.) 

A  vendor's  lien  is  not  assignable.  (1  Leading  Cases  in  Equity, 
pp.  363  to  375 ;  14  Georgia,  216 ;  1  Paige,  502-506  ;  6  Howard, 
Miss.  362-364 ;  7  Gill  &  Johnson,  Md.  R.  120-126 ;  1  Bland, 
519, 524,  525 ;  4  Md.  Ch.  280.) 

Zartman  not  being  a  vendor,  indeed  having  no  lien,  could 
not  subrogate  plaintiffs  to  rights  which  did  not  exist.  (1  Lead- 
ing Cases  in  Equity,  p.  368.) 

Clayton  is  not  responsible  upon  his  alleged  promise  to  pay 
the  mortgage  because  it  was  the  debt  of  another,  and  the  prom- 
ise is  not  in  writing,  and  is  void  under  the  Statute.  (Statute 
1861.) 

The  right  to  reform  a  mortgage  is  a  mere  equitable  right  of 
action,  and, 

I^irat — Is  not  assignable,  and. 

Second — ^Was  not  assigned  by  the  transfer  of  the  note  and 
mortgage.  (Statutes  1861,  pp.  19-21,  sees.  55,  61, 75  ;  1  Cal. 
121 ;  lb.  100;  4  Cal.  91 ;  Digest  Ohio  R.  p.  322.) 

The  mortgage  cannot  be  reformed  because  of  the  statute  of 
frauds.  While  parol  proof  is  competent  to  take  from,  dimin- 
ish or  defeat  a  written  contract  respecting  lands ;  it  is  not  com- 
petent to  add  to  or  enlarge  it.  (Statutes  1861,  pp.  19-21,  sees. 
55,  61,  75;  1  Cal.  121;  lb.  100;  1  John.  Ch.  273;  1  Vesey, 
Jr.  206 ;  10  Maine,  80 ;  17  Mass.  303 ;  19  Conn.  63 ;  11  Pick- 
ering, 439 ;  14  Vesey,  519 ;  9  Watts,  106 ;  4  Barr,  259 ;  Sug- 
den  on  Vendors,  146  to  151 ;  2  Leading  Cases  in  Equity,  684, 
685,  686  to  715 ;  2  Leadmg  Cases  in  Equity,  744,  742.) 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

The  bill  in  this  case  is  brought  to  reform  a  mortgage,  fore- 
close the  same,  and  also  to  foreclose  a  vendor's  lien. 
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The  plaintifia  allege  that  on  the  30th  day  of  June,  A.  D. 
1868,  the  defendant  McKej  made  and  delivered  to  one  Zart- 
man  his  promissory  note  in  writing,  whereby  for  value  received 
he  promised  to  pay  to  Henry  Zartman,  or  order,  the  sum  of 
three  thousand  dollars,  in  United  States  gold  coin,  with  inter- 
est at  the  rate  of  five  per  cent,  per  month ;  that,  to  secure  the 
payment  thereof,  McKey  made,  executed  and  delivered  to  Zart- 
man  his  indenture  of  mortgage,  whereby  he  granted,  bargained 
and  sold  to  Zartman  lot  number  nine  in  block  number  seven- 
teen, in  Carson  City,  which  conveyance  was  intended  as  a 
mortgage.  It  is  further  alleged  that  on  the  4:th  day  of  August, 
A.  D.  1863,  the  said  Zartman,  for  value  received,  transferred 
and  delivered  the  said  note,  and  assigned  and  delivered  the 
said  mortgage  to  the  said  plaintiffs.  It  is  also  alleged  that  at 
the  time  of  the  execution  of  the  note  and  mortgage  above 
referred  to,  McKey  was  the  owner  of  lot  ntimber  six  in  block 
number  seventeen,  in  Carson  City ;  that  it  was  the  intention  of 
McKey  and  Zartman,  and  was  imderstood  and  agreed  by  and  be- 
tween them,  that  lot  six,  instead  of  lot  nine,  should  be  embraced 
in  and  covered  by  said  mortgage ;  that  it  was  not  intended  to 
mortgage  lot  nine  at  all,  but  only  lot  six ;  that  both  parties 
supposed  that  lot  six  was  the  one  described  in  the  mortgage  at 
the  time  of  its  execution,  but  that,  by  the  mistake  of  Zartman 
or  the  draughtsman  of  the  instrument,  lot  number  nine  was 
described  and  embraced  in  said  mortgage,  instead  of  lot  num- 
ber six ;  that  at  the  time  of  the  making  and  delivery  of  the 
note  and  mortgage,  the  defendant  McKey  had  no  interest 
whatever,  in  lot  number  nine ;  that  in  March,  A.  D.  1864, 
Mrs.  Williamson,  who  owned  lot  number  nine,  conveyed  the 
same  to  the  defendant  Clayton,  and  at  the  same  time  McKey, 
by  Mrs.  "Williamson,  acting  as  his  attorney  in  fact,  also  con- 
veyed all  his  right,  title  and  interest  in  lot  number  six  to  defend- 
ant Clayton ;  that,  for  and  in  consideration  of  the  sale  to  Clay- 
ton of  the  lots  above  mentioned,  he  agreed  to  pay  to  the  plain- 
tiff the  sum  of  four  thousand  four  hundred  and  fifty  dollars — 
the  amount  then  due  on  the  note  and  mortgage  held  by  them, 
and  which  was  a  part  of  the  consideration  for  the  conveyance 
of  the  lots  to  him.  It  is  also  alleged  that  at  the  time,  and 
before  the  conveyance  of  the  lota  to  him,  Clayton  was  informed 
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of  and  had  full  knowledge  of  the  mistake  in  the  mortgage,  and 
of  the  intention  of  the  plaintiffs  to  have  the  same  reformed, 
80  as  to  make  it  embrace  and  cover  lot  six  instead  of  lot  nine. 

Plaintiffs  allege  ftirther  that  thongh  often  requested,  Clayton 
refuses  to  pay  to  them  the  four  thousand  four  hundred  and 
fifty  dollars  which  he  agreed  and  promised  to  pay.  For  the 
purpose  of  securing  a  lien  upon  lot  nine,  it  is  all^d  in  the 
complaint  that  the  three  thousand  dollars  loaned  by  Zartman, 
though  borrowed  by  McKey,  was  in  fact  for  the  benefit  of  Mrs. 
Williamson,  and  that  the  entire  sum  so  loaned,  was  by  her 
expended  in  placing  improvements  on  that  lot,  and  that  such 
improvements  now  constitutes  its  chief  value.  Upon  these  facts 
the  plaintiffs  pray  that  the  mortgage  assigned  to  them  may  be 
reformed  so  as  to  make  it  embrace  lot  number  six ;  that  that 
lot  may  be  sold  to  satisfy  their  claim,  and  that  they  have  a 
lien  upon  lot  number  nine. 

To  this  complaint  the  defendant  Clayton  interposes  a  gen- 
eral demurrer.  The  only  inquiry  which  can  be  presented  upon 
this  demurrer  is,  whether  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action.  Misjoinder  of  actions  cannot 
be  raised  upon  a  general  demurrer,  and,  therefore,  if  it  were 
admitted  that  plaintiffs  have  united  assumpsit  with  a  bill  in 
equity  to  reform  a  mortgage  deed,  it  cannot  be  taken  advan- 
tage of  under  the  demurrer. 

It  is  claimed  by  respondents'  counsel  that  the  mortgage,  in 
this  case,  cannot  be  reformed  so  as  to  make  it  include  land  UQt 
described  in  it  at  the  time  of  its  execution,  though  it  be 
admitted  that  it  was  written  by  fraud  or  mistake ;  that  an 
instrument  for  the  conveyance  of  land  may  be  reformed  so  as 
to  diminish  the  quantity  conveyed,  or  agreed  to  be  conveyed, 
but  not  to  extend  it  to  land  not  described  in  the  deed  or  agree- 
ment, because  it  is  said  to  order  the  conveyance  of  land  which, 
by  mistake  or  fraud,  is  omitted  from  the  deed,  is  in  violation 
of  the  statute  of  frauds  which  declares  that  no  estate  or 
interest  in  land  shall  be  created,  granted  or  assigned,  unless  by 
deed  or  conveyance  in  writing,  signed  by  the  party  granting 
the  same ;  but  that  ordering  a  reconveyance  of  land  which  is 
conveyed  by  fraud  or  mistake,  is  not  in  violation  of  this 
statute. 
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For  this  distinction  we  find  no  authority  but  the  dictum  of 
Weston,  J.,  in  the  case  of  Elder  v.  Elder^  10  Maine  R.  80, 
who  whilst  acknowledging  the  authority  of  the  case  of  OHUS" 
pie  V,  Moon  (2  John.  C.  R.  585),  yet  endeavors  to  draw  the 
distinction  above  stated  between  the  two  cases.  That  distinc- 
tion may  have  been  clear  and  entirely  satisfactory  to  the 
learned  Judge  who  delivered  the  opinion  in  Elder  v.  Elder ^ 
but  we  must  acknowledge  it  to  be  utterly  beyond  our  compre- 
hension. 

In  the  case  of  CHUispie  v.  Moon  (2  John.  Ch.  585),  it 
appears  the  defendjint  had  agreed  to  purchase,  two  hundred 
acres  of  land  from  the  plaintiff,  but  by  mistake  the  deed 
embraced  fifty  acres  more  than  was  intended  to  be  conveyed. 
The  defendant,  though  acknowledging  his  mistake,  insisted 
upon  holding  the  entire  two  hundred  and  fifty  acres.  The 
Court  admitted  parol  testimony  to  establish  the  mistake,  and 
upon  its  being  established,  ordered  the  defendant  to  reconvey 
the  fifty  acres  not  intended  to  be  conveyed  to  the  plaintiff. 
The  deed  from  Mrs.  Mann  in  that  case  unquestionably  con- 
veyed the  legal  title  to  the  entire  two  hundred  and  fifty 
acres  to  the  defendant,  and  left  the  grantor  a  mere  equitable 
estate  in  the  fifty  acres  not  intended  to  be  conveyed. 

A  deed  of  conveyance,  executed  and  delivered,  carries  the 
absolute  legal  title  to  the  grantee,  and  if  more  land  is  by  mis- 
take conveyed  than  was  intended  by  the  grantor,  it  carries  the 
legal  title  to  the  portion  not  intended  to  be  conveyed  as  well 
as  to  that  which  it  was  the  intention  to  convey,  leaving,  how- 
ever, an  equitable  interest  to  that  conveyed  by  mistake  in  the 
grantor. 

If  the  defendant  Moon  had  conveyed  the  entire  two  him- 
dred  and  fifty  acres  described  in  his  deed  to  a  hona  fide 
purchaser  without  notice  of  the  mistake,  such  purchaser  would 
undoubtedly  have  gotten  a  good  title  to  the  entire  tract,  which 
even  the  proof  of  the  mistake  would  not  defeat. 

Is  it  not  as  much  a  violation  of  the  statute  of  frauds  to 
admit  parol  proof  of  the  mistake  in  such  a  case,  and  to  decree 
a  reconveyance  as  to  decree  a  conveyance  of  land  omitted  from 
the  deed  ?  Where  more  land  is  conveyed  than  was  intended, 
a  reconveyance  is  decreed,  and  upon  what  authority  ?    Merely 
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the  parol  proof  that  it  was  not  intended  to  be  conveyed,  that 
the  grantee  in  whom  the  legal  title  is  vested  by  mistake, 
ought  not  to  be  allowed  to  retain  it.  There  is  no  agreement, 
either  verbal  or  in  writing,  to  reconvey,  and  yet  it  is  admitted 
that  in  such  a  case  the  Court  may  correct  the  mistake  and 
order  a  reconveyance. 

The  case  of  Gillespie  v.  Moon  is  therefore  as  much  within 
the  statutes  of  fraud  as  any  case  for  the  correction  of  a  mis- 
take can  be,  as  it  decreed  the  conveyance  of  fifty  acres  of  land 
by  defendant  to  plaintiff  whilst  there  was  no  agreement  or 
memorandum  in  writing  to  do  so. 

It  cannot  be  said  that  the  conveyance  by  mistake  of  more 
land  than  is  intended  by  the  parties  vitiates  the  deed  as  to 
that  portion,  and  that  no  title  to  the  portion  so  conveyed 
passes  to  the  grantee.  Such  a  rule  might  prevail  as  to  simple 
contracts,  but  not  to  deeds  conveying  real  estate. 

But  the  rule  that  Courts  of  equity  have  the  power  to  correct 
mistakes  in  deeds  and  other  instruments,  so  as  to  make  them 
conform  to  the  intention  of  the  parties,  is  so  imiversally  recog- 
nized and  acted  upon,  that  it  would  seem  scarcely  necessary 
to  do  more  than  refer  to  a  few  cases  which  directly  sustain 
our  views  upon  this  question. 

It  would  be  a  reproach  indeed  to  the  equity  jurisprudence  of 
our  country  if  it  could  be  justly  said  of  it  that  it  is  so  trammeled 
in  the  meshes  of  inflexible  rules  that  it  cannot  correct  a  mistake, 
or  grant  relief  from  the  hardships  of  fraud  and  imposition, 
when,  as  in  this  case,  the  rights  of  innocent  parties  do  not  inter- 
vene, and  the  mistake  or  fraud  is  admitted  by  the  defendant. 

Can  it  be  seriously  claimed  that  if  it  be  the  intention  of  the 
grantor  to  convey,  and  the  grantee  to  purchase,  a  valuable 
piece  of  land,  and  the  consideration  is  paid,  but  by  mistake  a 
piece  utterly  worthless  is  described  in  the  instrument  of  con- 
veyance, that  a  Court  of  equity  may  not  reform  such  instru- 
ment so  as  to  make  it  conform  to  the  admitted  intention  of 
the  parties?  It  is  the  peculiar  province  of  equity  to  relieve 
from  the  consequences  of  fraud,  surprise  and  mistake ;  but  it 
would  illy  merit  our  commendation  if  it  gave  no  adequate 
remedy  in  cases  of  such  manifest  injustice,  and  of  such  fre- 
quent occurrence. 
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The  question,  however,  is  no  longer  res  irvtegra^  and  the 
power  of  a  Court  of  Chancery  to  correct  such  mistakes  ib 
thoroughly  established.  (3  Starkie  on  Evidence,  1018, 1019 ; 
WiUis  V.  Henderson^  4  Scammon,  13;  DePrimer  v.  C4w- 
UOon,  4  John.  Ch.  E.  85 ;  Wi^aU  v.  HaU,  3  Paige,  313  ; 
Coleman  v.  Wooley^  3  Dana,  486 ;  White  v.  WUaon^  6  Black- 
ford, 448 ;  Blodgett  v.  ITohaH,  18  Vermont  (3  Washb.),  414 ; 
Alexander  v.  Newton^  2  Grattan,  266 ;  Parhham  v.  Panrkhami^ 
6  Humph.  287;  Rogers  v.  Atkinson^  1  Kelly,  12 ;  Klopton  v. 
MaHim,^  11  Ala.  187 ;  Bailey  v.  BaUey^  8  Humph.  230 ;  5ay- 
Tw^rrf  V.  Norris^  5  GiU,  468 ;  McKay  v.  Simpson^  Ird.  Eq.  R. 
452 ;  TVw^  V.  Goodman,  7  Geo.  383 ;  jro«%  v.  Fa«,  23  Mips. 
81 ;  TVZ^^  V.  TUton,  9  New  Hampshire,  385.) 

In  WiUis  V.  Henderson,  supra,  by  mistake  a  tract  of  land 
described  in  a  mortgage  was  not'  the  tract  intended  by  the 
parties  to  be  mortgaged ;  it  was  held,  however,  that  the  pur- 
chasers of  the  land  intended  to  be  mortgaged  having  notice  of 
the  mistake  took  it  subject  to  the  mortgage,  and  that  a  Court 
of  equity  may  correct  the  mistake  and  enforce  it  against  the 
land  in  the  hands  of  such  purchasers.  So  in  the  case  of  Blod- 
gett  V.  Hobart,  where  it  appeared  that  by  mistake  a  part  of 
the  lands  agreed  to  be  mortgaged  were  not  included  in  the 
mortgage  deed,  it  was  held  that  on  a  bill  for  that  purpose  a 
Court  of  Chancery  would  correct  the  mistake  by  ordering  the 
mortgage  to  be  so  reformed  as  to  include  the  land  omitted. 

In  Alexander  v.  Newton  it  was  said  that  a  mistake  of  a 
scrivener  in  drawing  a  deed,  whether  in  law  or  in  fact,  will  be 
corrected  by  a  Court  of  equity  even  against  bona  fide  creditors. 

So  in  Klopton  v.  Martim,,  the  Court  held  that  where  a  writ- 
ten instrument  expresses  more  or  less  than  the  parties  intended, 
the  Court  of  equity  will  reform  it.  And  Mr.  Justice  Storey, 
in  Taylor  v.  Suther  (2  Sumner,  228),  uses  the  following  lan- 
guage: 

"  Nothing  is  better  settled  than  that  the  true  construction 
of  the  statute  of  frauds  does  not  exclude  the  enforcement  of 
parol  agreements  respecting  the  sale  of  lands  in  cases  of  fraud ; 
for,  as  it  has  been  emphatically  said,  that  would  be  to  make  a 
statute  purposely  made  to  prevent  fraud  the  veriest  instru- 
ment of  fraud  ^  and  the  same  rule  governs  in  ease  of  mistake 
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as  of  fraud."  Indeed,  we  are  unable  to  find  a  single  case  which 
militates  against  the  general  rule  that  a  Court  of  equity  will 
reform  a  mistake  in  all  executed  contracts. 

There  are  many  cases  in  which  it  is  held,  and  perhaps  the 
weight  of  authority  sustains  the  doctrine,  that  a  Court  of 
equity  will  not  correct  a  mistake  in  an  executory  contract 
where  the  mistake  is  denied  by  answer,  and  enforce  its  specific 
performance  as  corrected. 

But  if  the  contract  be  executed,  money  paid  and  land 
omitted  by  mistake  from  the  instrument  which  it  was  the 
intention  of  the  parties  to  include,  it  would  be  a  deplorable 
defect  in  the  equity  powers  of  our  Courts  if  relief  could  not 
be  granted.  This  is  the  distinction  made  in  all  the  cases,  and 
we  think  not  a  solitary  case  can  be  found  where  a  Court  of 
equity  has  refused  to  reform  a  material  mistake  in  a  deed  or 
mortgage,  unless  there  were  some  defense  besides  the  statute 
of  frauds,  such,  for  instance,  as  unreasonable  delay  upon  the 
part  of  plaintiff.  All  the  authorities  relied  on  by  the  respond- 
ents' counsel  where  the  reformation  was  refused  are  cases  of 
executory  contracts. 

But  it  is  said  that  even  if  such  a  mistake  can  be  corrected 
in  favor  of  the  original  mortgagee,  that  it  is  a  mere  equitable 
right  of  action  which  is  not  assignable. 

The  authorities,  however,  are  directly  opposed  to  this  posi- 
tion. The  assignment  of  the  mortgage  usually  carries  with 
it  all  the  equitable  rights  of  the  mortgagee  growing  out  of  it. 
Indeed,  the  assignment  of  a  mortgage  is  itself  but  a  transfer 
of  an  equitable  right  of  action  to  the  assignee.  With  respect 
to  the  right  of  reforming  the  mortgage,  the  assignee  stands  in 
the  same  position  as  the  mortgagee.  (  Washbume  v.  MorriUs^ 
1  Day's  Cases  in  Error,  139  ;  OiUeapie  v.  Moon^  2  John  Ch. 
K.  585.) 

The  complaint  alleges  that  Clayton  had  notice  of  the  mis- 
take, and  of  the  intention  of  the  plaintiffs  to  have  the  same 
reformed,  at  and  before  the  time  of  his  purchase  of  lot  number 
six.  By  demurring  to  the  complaint,  this  fact  is  admitted,  and 
he  is  therefore  placed  in  tlie  same  position  with  respect  to  the 
reformation  of  the  mortgage  deed  as  his  grantors  were. 
{Blodgett  v.  Hobart^  13  Vermont,  414 ;  WUlia  v.  Benderson^ 
24 
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4  Scammon,  13.)  We  are  also  of  opinion  tliat  the  plaintiffs 
may  maintain  an  action  against  the  defendant  Clayton  upon 
his  promise  to  Mrs.  Williamson  to  pay  a  certain  proportion  of 
the  purchase  money..  Such  a  promise  is  not  a  collateral 
promise  in  the  nature  of  a  guarantee  of  the  debt  of  a  third 
party,  but  is  an  original  promise  upon  which  the  beneficiary 
may  maintain  his  action  direct.  (1  Parsons  on  Contracts, 
390 ;  Hind  v.  JIoMeship^  2  Watts,  104 ;  Ai^nold  v.  Lyman^ 
17  Mass.  400 ;  Jackson  v.  Mayo^  11  Mass.  152.)  This  is  the 
generally  recognized  rule  in  the  American  cases ;  the  English 
cases,  however,  do  not  maintain  the  same  rule. 

The  judgment  of  the   Court    below  reversed   and  cause 
remanded,  and  leave  granted  defendant  to  answer. 


ADOLPHUS  WAITZ,  Appellant,  v.  OEMSBY  COUNTY, 

Respondent. 

Though  the  28d  section  of  the  Act  of  1861,  creating  Boards  of  Countj  Commission- 
en  and  defining  their  duties,  authorises  an  appeal  to  the  District  Courts  from 
the  decision  of  the  Board,  it  does  not  take  away  other  modes  of  procedure  pro- 
vided bj  statute. 

It  is  not  unusual  to  permit  sereral  modes  of  proceeding  to  obtain  the  same  remedy, 
leaving  it  optional  with  the  person  seeking  it  to  select  either. 

Prior  to  the  passage  of  the  Act  of  1865,  providing  for  the  presentation  of  accounts 
against  the  county  to  the  Board  of  Commissioners,  a  person  holding  a  claim 
against  the  county  was  not  confined  to  an  appeal  from  the  action  of  the  Board 
disallowing  it,  he  might  either  pursue  that  course  or  proceed  by  action  against 
the  county. 

Section  1  of  '*An  Act  prescribing  the  manner  of  commencing  and  maintaining 
actions  by  or  against  counties,"  passed  in  1864,  authorizes  actions  to  be  brought 
and  maintained  against  counties,  and  is  not  merely  an  Act  providing  where 
such  actions  may  be  brought. 

County  Commissioners  being  creatures  of  the  statute,  have  no  powers  beyond  those 
expressly  granted  by  the  Legislature.  The  statute  not  autboriziog  it,  they  can- 
not therefore  issue  a  county  warrant  as  collateral  security  for  money  borrowed. 
A  warrant  so  issued  would  be  utterly  void. 

Money  loaned  to  the  Commissioners  for  the  benefit  of  a  county,  may  be  recovered 
from  the  county,  with  legal  interest  thereon,  if  it  is  shown  that  it  was  appro- 
priated to  the  execution  of  an  act  which  it  is  made  the  duty  of  the  Commis- 
sioners to  perform,  and  the  county  has  received  the  benefit  of  it  But  nothin^c 
oan  be  reoovered  which  is  not  shown  to  have  been  expended  for  the  ose  and 
bontfit  of  th«  county,  and  for  some  purpose  anthorized  by  law. 
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Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict of  the  State  of  Nevada,  Ormsby  County,  Hon.  S.  H. 
Weight  presiding. 

It  is  alleged  in  the  complaint  in  this  action  that  on  the  22d 
day  of  June,  A.  D.  1863,  one  John  Wagner,  at  the  special 
instance  and  request  of  the  Board  of  Qoimty  Commissioners, 
loaned  to  the  County  of  Ormsby,  and  for  its  use  and  benefit, 
the  sum  of  five  himdred  dollars  in  gold  coin  of  the  United 
States.  That  the  said  sum  of  five  hundred  dollars  was  by  the 
County  Commissioners  appropriiited  to  the  use  and  benefit  of 
said  county  in  defraying  the  expenses  of  removing  certain  pau- 
pers from  the  county.  That  by  the  direction  of  the  Board  of 
County  Commissioners,  the  Auditor  issued  to  John  Wagner  to 
secure  the  payment  of  the  five  hundred  dollars  loaned  by  him, 
and  as  collateral  security  therefor,  a  warrant,  by  which  the 
County  Treasurer  was  directed  to  pay  to  him  the  sum  of 
fifteen  hundred  dollars. 

.  It  is  also  alleged  that  it  was  agreed  by  and  between  the 
County  Commissioners  and  John  Wagner  that  the  warrant 
should  be  held  as  security  for  the  payment  of  the  five  hundred 
dollars  loaned,  with  five  per  cent,  per  month  interest  thereon ; 
and  that  the  same  should  be  paid  on  or  before  the  22d  day  of 
June,  A.  D.  1864.  It  is  further  shown  that  the  plaintiflF 
became  the  purchaser  of  Wagner's  claim,  and  the  assignee 
and  holder  of  the  warrant,  issued  as  security ;  that  there  is  due 
to  him  from  defendant  the  sum  of  five  hundred  dollars,  with 
interest  at  the  rate  of  five  per  cent,  per  month,  from  the  22d 
day  of  June,  A.  D.  1863.  The  defendant  demurred  to  this 
complaint,  which  being  sustained,  plaintiff  appeals. 

Robert  M.  Gla/rhe^  Attorney  for  Appellant. 

The  Court  below  had  jurisdiction  to  try  the  action.  Coun- 
ties may  sue  or  be  sued  in  any  proper  case.  (Statute  1864,  p. 
45;  Statute  1865;  Statute  of  Cal.  (Wood),  249,  Art.  1377; 
Price  et  cH.  v.  County  of  Sdcraraento^  6  Cal.  254.) 

Mandamus  was  not  the  proper  remedy.  The  writ  did  not 
lie  to  compel  the  Treasurer  to  register  and  pay  the  warrant, 


Digitized  by 


Google 


372       StfPRElfE  OOTtRf  Of  NEVADA,  1866. 

Waitz  «.  OnD8b7  County. 

JPtrst — ^Because  it  was  agreed,  understood  and  intended 
between  the  parties  that  it  should  not  be  registered. 

Second — The  warrant  was  not  to  be  paid.  It  was  not  the 
absolute  property  of  Wagner  (or  Waitz),  but  a  mere  pledge  to 
secure  the  payment  of  five  hundred  dollars  and  interest. 

Mandamus  only  lies  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins.  (Statute  1861,  p.  386,  sec. 
414,  6  Cal.  255.) 

It  was  not  necessary  to  present  this  demand  to  the  Board  of 
County  Commissioners  for  their  allowance,  because  it  had 
already  been  once  audited  by  them  and  allowed.  (See  com- 
plaint.) 

The  Board  of  County  Commissioners  are  the  agents  of  the 
county,  having  the  control  of  its  affairs  and  the  management 
of  its  business  and  finances.  They  have  special  charge  of  the 
indigent  sick,  and  with  reference  to  them  are  unrestricted  in 
authority.  In  transporting  the  non-resident  sick  beyond  the 
county,  they  did  exactly  what  the  law  authorized.  (Statute 
1861,  p.  179,  sec.  6 ;  Statute  1861,  p.  180,  sec.  8.) 

The  money  being  had  by  the  Commissioners  to  the  use  of  the 
county  and  appropriated  by  them  to  a  proper  and  legitimate 
purpose,  may  be  recovered  back.  {Argenti  v.  City  of  San 
FrcmdsGo^  16  Cal.  282.) 

Thomas  E,  Haydon  and  CJuis.  E.  Flcmdrmi^  for  Defendant. 

The  action  cannot  be  maintained  against  the  county  even  if 
the  debt  had  been  lawfully  contracted.  The  proper  remedy 
is  by  appeal  from  the  decision  of  the  Board  of  Commission- 
ers. (Statutes  1861,  sec.  23,  p.  128-9 ;  Statutes  1861,  sec.  25, 
and  Laws  1864,  p.  138;  Drake  on  Attachments,  Ch.  22;  4 
Minn.  E.  184.) 

These  cases  show  that  counties  cannot  be  attached  or  garni- 
sheed.  The  county  cannot  be  sued.  {Honsacker  v.  Borden^  5 
Cal.  290 ;  Smith  v.  Myers,  15  Cal.  34.) 

An  action  will  not  lie  against  a  county  in  Connecticut.  (12 
Conn.  404.) 

Mandamus  is  the  proper  remedy  against  a  county.  (4  Serg.  & 
Bawle,  448  j  Hcuibings  v,  Couniy  of  Sam,  Frcmdsco^  18  Cal.  49.) 
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In  this  last  case  the  suit  was  against  the  Board  of  County 
Commissioners,  judgment  by  default,  and  suit  on  judgment 
against  the  county. 

The  statute  of  1864,  page  45,  does  not  authorize  a  suit  to  be 
maintained  against  a  county  in  any  case  where  it  could  not  be 
maintained  before  its  passage. 

Section  1  simply  provides  where  an  action  against  a  county 
may  be  commenced. 

Section  2  simply  provides  how  the  process  shall  be  served. 

Section  3  simply  provides  that  the  District  Attorney  shall 
defend  for  the  county. 

Section  4  in  what  name  the  action  shall  be  prosecuted  or 
defended. 

This  law  merely  regulates  the  practice  in  suits  commenced 
against  counties  by  writs  of  mandamus,  prohibition,  certiorari, 
and  those  common  law  remedies  which  exist  without  the  aid 
of  statutory  provisions.  It  confers  no  powers  to  sue  where 
they  did  not  formerly  exist. 

As  to  mandamus,  prohibition,  certiorari,  etc.,  lying  against 
county  independent  of  statute.  (See  18  Cal.  45 — opinion,  p.  58.) 

The  Coimty  Comraissionei*s  had  no  power  to  contract  the 
debt  upon  which  this  action  is  founded.  (Powers  of  Board  of 
Commissioners,  Statutes  1861,  p.  127,  sec.  11,  and  1864,  p.  137.) 

To  have  superintendence  of  the  poor.  (Statutes  1861,  p. 
128,  sec.  18.) 

The  subject  of  supporting  the  poor  and  removing  paupers, 
is  provided  for  by  the  Act  of  1861,  pages  178-9-80.  (Eemo- 
vaJ,  sec.  8,  p.  180.) 

The  whole  Act  contemplates  the  action  of  the  Board  to  be 
as  follows : 

J^ii'si — To  decide  what  is  to  be  done. 

Second — To  audit  the  accounts  for  doing  it,  which  accounts 
are  to  be  paid  out  of  the  treasury  on  warrants  of  Auditor 
(Statutes  1861,  p.  287,  sees.  3,  8.) 

The  Commissioners  have  no  power  to  touch  the  County 
Fund  in  any  case,  and  the  idea  that  they  may  borrow  money 
at  the  rate  of  five  per  cent,  per  month  for  county  purposes, 
seems  absurd.  They  have  no  such  power.  (10  Cal.  281,  JPos- 
ier  V,  Coleman;  11  Cal,  X90,  McDoncM  v.  Maddoa^.) 
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If  a  warrant  is  bad  when  issued,  it  is  never  good  in  any- 
body's hands.  (11  Cal:  175,  People  v.  £1  Dorado  Cowniy  ; 
KeUer  v.  Hyde,  20  Cal.  595.) 

(Lafarge  v.  Magee^  6  Cal.  650.)  Warrant  when  presented 
and  fiinds  to  pay  it,  becomes  a  vested  right. 

{Ellison  V.  HaUe<ik,  6  Cal.  386 ;  McCann  v.  Sierra  County^ 
7  Cal.  124),  as  to  the  necessity  of  presenting  the  claim  to  Board 
before  suit. 

{Beale  v.  Lessee  of  Kiwwles,  4  Peters,  151),  as  to  eifect  of 
general  powers  in 'charter. 

( WiUiamJi  v.  Lcish,  8  Minn.  496.)  County  cannot  buy  real 
estate  on  judgment  in  favor  of  county  on  official  bond  of  officer 
of  county. 

(Jacksim  v.  Ilentioall,  8  John.  332.)  Counties  are  limited 
and  special — cannot  take  grant  of  land. 

{Robinson  v.  Board  of  Supervisors  of  Sacramento  County^ 
16  Cal.  212-13.)  Cannot  allow  expenses  of  defense  of  a  county 
officer.    (Also  18  Cal.  327 ;  6  Hill,  244,  same  as  16  Cal.  212.) 

The  proper  remedy  for  a  party  who  has  an  order  which  was 
not  properly  issued,  is  by  application  to  the  Legislature. 
{PeopU  V.  Burr,  13  Cal.  351.) 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

It  is  shown  by  the  complaint  in  this  action  that  on  the  22d 
day  of  June,  A.  D.  1863,  the  County  of  Ormsby  became 
indebted  to  one  John  Wagner  in  the  sum  of  five  hundred  dol- 
lars ;  that  such  indebtedness  w^as  contracted  in  the  manner  fol- 
lowing, viz :  On  the  22d  day  of  June,  A.  D.  1863,  the  said 
Wagner,  at  the  special  instance  and  request  of  the  Board  of 
County  Commissioners  of  the  County  of  Ormsby,  paid  to  the 
said  county  for  its  use  and  benefit  the  sum  of  five  hundred  dol- 
lars in  United  States  gold  coin ;  that  the  same  was,  by  the 
Board  of  Commissioners  of  the  county,  appropriated  to  its  use 
and  benefit — ^that  is,  expended  in  removing  certain  paupers 
from  the  county ;  that  to  secure  the  payment  of  the  money  so 
paid,  the  County  Commissioners  caused  to  be  issued  and  deliv- 
ered to  John  Wagner,  a  warrant  on  the  Treasurer  of  the 
county,  directing  him  to  pay  to  John  Wagner  the  sum  of  fifteen 
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hundred  dollars  from  the  General  Fund  of  the  county.  It 
also  appears  by  indorsement  on  the  back  of  the  warrant,  that 
it  was  understood  and  agreed  by  and  between  Wagner  and  the 
Board  of  County  Commissioners,  that  it  should  be  held  merely 
as  collateral  security  for  the  payment  of  the  five  hundred  dol- 
lars claimed  to  be  due,  with  five  per  cent,  per  month  interest 
thereon,  which  was  to  be  paid  on  or  before  the  22d  day  of  June, 
A.  D.  1864.  It  is  also  alleged  that  -the  plaintiff,  before  the 
bringing  of  this  action,  became  the  owner  and  holder  of  the 
claim  of  five  hundred  dollars,  and  also  of  the  warrant  of  fifteen 
hundred  dollars,  and  that  the  sum  of  five  hundred  dollars  with 
interest  at  the  rate  of  five  per  cent,  per  month  from  the  22d 
day  of  June,  A.  D.  1863,  is  now  due  him  from  defendant. 

Plaintiif  prays  judgment  for  the  amount  of  his  claim,  and  a 
decree  authorizing  the  sale  of  the  fifteen  hundred  dollar  war- 
rant to  satisfy  the  same. 

To  t\\w>  complaint  the  defendant  demurs,  assigning  as 
grounds — ^first,  that  the  Court  has  no  jurisdiction  of  the  sub- 
ject matter  of  said  action,  in  this,  that  no  action  can  be  brought 
or  maintained  against  a  county  upon  an  indebtedness  of  the 
same,  but  the  creditor  must  resort  to  tlie  officers  of  said  county 
to  have  his  account  audited  and  allowed ;  second,  the  Court 
has  no  jurisdiction  of  the  party  defendant  in  this  action,  because 
no  action  can  be  maintained  against  a  county  upon  an  indebt- 
edness of  the  same ;  third,  the  complaint  shows  upon  its  face 
that  the  obligation  upon  which  the  action  is  foimded,  is  one 
which  the  Board  of  (bounty  Commissioners  had  no  power  to 
contract,  and  that  they  had  no  authority  in  law  to  issue  the 
warrant  set  out  in  the  complaint  for  the  pur|3ose  therein  alleged. 

Upon  this  demurrer  it  is  urged  on  behalf  of  the  defendant, 
that  this  action  cannot  be  maintained  against  the  coimty,  even 
if  the  debt  had  been  properly  contracted ;  that  the  proper 
remedy  is  by  appeal  from  the  decision  of  the  County  Commis- 
sioners. The  23d  section  of  the  Act  of  1861,  creating  Boards 
of  County  Commissioners,  and  defining  their  duties,  declares 
that  "  any  person  may  appeal  from  the  decision  of  the  Board 
of  Commissioners  to  the  next  term  of  the  District  Court  of 
the  same  county ;"  but  there  was  no  law  requiring  a  person 
holding  an  account  against  a  county,  to  present  it  to  the  Boar^ 
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for  allowance  until  the  law  of  1865.  And  whilst  the  section 
referred  to  may  have  authorized  an  appeal  from  the  action  of 
the  Board  of  Commissioners  disallowing  an  account,  it  certainly 
does  not  take  away  other  modes  of  proceeding  provided  by 
statute.  It  is  not  unusual  to  permit  several  modes  of  proceed- 
ing to  obtain  the  same  remedj'^,  leaving  it  optional  with  the 
person  seeking  it  to  select  either.  In  this  case,  the  mere  pro- 
vision that  a  "  person  vmy  appeal,"  is  not  sufficient  to  author- 
ize this  Court  in  holding  that  the  only  remedy  against  a  county 
is  to  present  the  account,  and  if  it  is  rejected,  to  appeal  to  the 
District  Court.  It  would  seem  more  proper  to  hold  that  that 
course  may  be  pm'sued,  or  any  other  provided  by  law,  as  per- 
sons choose. 

It  must  be  clear  to  all  that  if  a  certain  mode  of  proceeding 
is  provided  by  the  statute,  section  twenty-three,  giving  another 
remedy,  would  not  repeal  or  conflict  with  it,  but  both  would 
stand  together.  , 

Is  there  then  any  law  authorizing  an  action  against  a  county 
upon  an  account  ?  Section  1  of  an  "  Act  prescribing  the  man- 
ner of  commencing  or  maintaining  actions  by  or  against  coun- 
ties," passed  in  1864,  provides  that  "  actions  against  a  county 
may  be  commenced  in  the  District  Court  of  the  judicial  district 
embracing  said  county." 

Counsel  for  defendant  contend  that  this  law  merely  declares 
where  actions  against  a  county  may  be  commenced,  and  does 
not  authorize  any  action  to  be  instituted  against  them,  other 
than  those  which  could  have  been  maintained  before  the  pas- 
sage of  the  law. 

Though  this  law  is  not  very  artificially  framed,  it  seems  to 
have  been  the  intention  of  the  Legislature  to  authorize  the 
bringing  of  actions  generally  against  counties. 

And  whatever  construction  this  Court,  untrammeled  by 
decisions,  would  feel  disposed  to  place  upon  it,  the  decisions  in 
California  upon  the  same  law  leave  no  opportunity  for  con- 
struction. It  has  been  repeatedly  held  by  the  Courts  of  that 
State  that  this  law  gave  the  right  to  bring  actions  against 
counties.  {GUman  v.  The  County  of  Contra  Costa^  6  CaJ.  676 ; 
8  Cal.  52.) 

It  is  further  claimed  that  the  Conmiissioners  had  no  power 
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to  contract  the  debt  upon  which  this  action  is  founded.  Of 
this  there  can  scarcely  be  a  doubt.  The  statute  expressly 
enumerates  the  powers  of  County  Commissioners ;  that  of  bor- 
rowing money  is  nowhere  conferred  upon  them ;  and  that  such 
officers  can  have  no  powers  except  those  expressly  granted  by 
the  Legislature,  is  too  well  established  to  admit  of  question 
,  now.  And  the  issuance  of  a  county  warrant  as  collateral 
security  was  as  unauthorized  as  the  borrowing  of  the  five  hun- 
dred dollars,  and  is  therefore  utterly  void. 

But  it  does  not  follow  that  because  the  Commissioners  had 
no  right  to  borrow  money  that  the  plaintiff  cannot  recover 
the  five  hundred  dollars  advanced  for  the  benefit  of  the 
county. 

Though  the  contract  between  Wagner  and  the  County  Com- 
missioners was  null  and  void,  and  would  not  authorize  a  recov- 
ery upon  it,  yet  if  the  plaintiff  shows  that  the  five  hundred 
dollars  advanced  by  his  assignor  was  expended  for  the  benefit 
of  the  county,  and  in  a  manner  authorized  by  law,  he  may  re- 
cover upon  a  count  for  money  had  and  received.  (2  Greenleaf 
on  Evidence,  sec.  117.) 

The  author  says :  "  The  count  for  money  had  and  received, 
which  in  its  spirit  and  objects  has  been  likened  to  a  bill  in 
equity,  may  in  general  be  proved  by  any  legal  evidence,  show- 
ing that  the  defendant  has  received  or  obtained  possession  of 
the  money  of  the  plaintiff,  which  in  equity  and  good  conscience 
he  ought  to  pay  over  to  the  plaintiff." 

This  proposition  is  well  settled  and  seems  to  cover  this  case. 
If  the  money  loaned  by  Wagner  was  expended  in  the  execution 
of  an  act  which  it  is  made  the  duty  of  the  Commissioners  to 
perform,  and  the  county  has  received  the  benefit  of  it,  it  is 
legally  bound  to  pay  the  money  so  appropriated  to  its  benefit 
with  legal  interest  thereon. 

But  nothing  can  be  recovered  which  it  was  not  shown  was 
expended  for  the  use  and  benefit  of  the  county,  and  for  some 
purpose  authorized  by  law.  No  execution  can,  however,  be 
issued  against  the  county,  but  the  judgment,  if  obtained,  must 
be  presented  to  the  Board  of  Conamissioners  as  provided  by 
the  law  of  1865. 

Judgment  of  the  Court  below  reversed,  and  cause  remanded. 
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Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

In  the  petition  for  rehearing  in  this  case,  counsel  for  defend- 
ant rely  upon  and  urge  the  proposition  that  an  action  for 
money  had  and  received  cannot  be  maintained  against  a 
municipal  corporation  in  a  case  of  this  kind. 

This  point  was  not  made  upon  the  argument  of  the  case,  but 
was  fully  considered  by  the  Court  in  arriving  at  its  decision, 
and  no  reasons  are  now  advanced  which  we  deem  sufficient  to 
change  our  former  conclusions. 

No  authorities  were  then  cited  in  support  of  the  position 
taken  by  the  Court  on  this  point ;  but  we  take  this  opportu- 
nity of  referring  to  the  case  of  Argenti  v.  The  City  of  jSa/n 
jpra/nciseo^  16  Cal.  263,  which  directly  sustains  our  conclusions 
on  all  the  points  in  the  case. 

Rehearing  denied. 


D.  M.  DESMOND,  Appellant,  v.  G.  W.  STOKE,  Respondent. 

A  Bnrrej  of  agricultural  land,  made  in  accordance  with  the  proyisions  of  section  861 
of  an  Act  entitled  **An  Act  to  regulate  SurFeyors  and  surveying,"  giresthe 
person  for  whom  such  surrey  is  made  a  right  of  possession  for  one  year  from 
the  time  the  certificate  is  recorded.  For  that  period  the  surrey  is  equivalent 
to  actual  and  continuous  possession  where  there  is  no  surrey,  and  is  sufficient 
to  enable  a  recorery  in  ejectment. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Storey  County,  Hon.  RicHAitD 
Rising  presiding. 

The  facts  of  this  case  appear  in  the  opinion  of  the  Court. 

£.  C.  WJiitmcm  and  Isodc  L,  Shuck^  Attorneys  for  Appellant. 

Opinion  by  Lewis,  C.  J.,  Beatit  and  Brosnan  concurring. 

This  action  was  brought  to  recover  a  tract  of  land  consist- 
ing of  about  two  hundred  and  forty  acres  located  in  the 
county  of  Storey.  The  defendant  denies  the  plaintiff's  title, 
and  avers  that  he  is  the  lawful  owner  and  entitled  to  the 
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possession  thereof.  By  consent  of  parties  the  action  was  tried 
by  the  Court,  and  the  findings  disclose  the  following  facts : 
That  in  August,  A.  D.  1863,  the  plaintiff  caused  the  land  in 
question  to  be  surveyed  by  the  Deputy  County  Surveyor,  and 
within  thirty  days  thereafter  had  the  certificate  of  such  sur- 
vey recorded  in  the  office  of  the  County  Recorder ;  and  that 
afterwards  he  built,  or  caused  to  be  built,  a  small  house  upon 
the  premises,  and  placed  posts  around  the  entire  tract.  It 
also  appears  that  in  April,  A.  D.  1864,  about  eight  months 
aft;er  the  survey,  the  defendant  entered  upon  the  premises, 
fenced  about  three  acres  thereof,  built  a  small  house  thereon, 
and  occupied  the  same  from  that  time  to  the  time  of  bringing 
this  suit. 

Upon  these  facts  the  Court  below  rendered  judgment  in 
favor  of  the  defendant. 

The  Act  of  the  year  1861,  entitled  "  An  Act  to  regulate 
Surveyors  and  surveying"  (Statutes,  section  267),  provides  that 
the  certificate  of  the  County  Surveyor  of  the  survey  of  land, 
provided  the  same  is  recorded  within  thirty  days  after  the 
delivery  thereof,  shall  be  evidence  of  possession  for  one  year 
from  the  date  of  record  of  such  certificate.  The  requirements 
of  the  statute  seem  to  have  been  fully  followed  by  the  plaintiff 
in  this  case. 

By  virtue  of  that  survey,  therefore,  he  must  be  deemed  to 
be  in  possession  for  one  year,  regardless  of  whether  he  does 
any  other  act  or  not.  The  official  survey  for  the  period  of 
one  year  amounts  to  the  same  as  an  actual  and  continuous 
occupation,  and  nothing  further  would  seem  to  be  required. 
This  case  must  not  be  confounded  with  that  of  SanTcey  v. 
Noyes^  decided  by  this  Court  at  the  January  term.  In  that 
case,  no  official  survey  was  shown,  and  the  parties  relied  upon 
actual  possession  only.  But  the  survey  in  this  case  by  the 
statute  gives  possession,  as  potent  to  recover  in  ejectment  as 
the  actual  occupation,  which  in  the  case  of  Sankey  v.  Ifoyes 
we  held  to  be  necessary  where  no  such  survey  was  relied  on. 

Judgment  of  the  Court  below  reversed  and  cause  remanded. 
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WILLIAM  VAN  DOREN,  Respondent,  v.  A.  W.  TJADER, 
J.  D.  WINTERS  ET  AL.,  Appellants. 

There  can  be  no  strict  indorsement  of  a  negotiable  promissory  note,  except  hj  ilie 
payee  or  indorsee. 

The  contract  of  gnaranty  to  be  effectual  must  be  in  writing,  and  must  express  ike 
consideration  upon  which  it  is  based.  Where,  therefore,  a  stranger  to  a  promis- 
sory note  endorses  it  in  blank  at  the  time  of  its  execution,  though  he  be  a 
guarantor  of  the  note,  yet  he  cannot  be  holden  upon  it  where  there  is  no  such 
contract  in  writing  expressing  the  consideration  for  his  undertaking. 

A  guarantor  of  a  promissory  note  will  not  be  discharged  by  the  failure  of  the  holder 
to  demand  payment  and  give  strict  notice  of  non-payment.  Reasonable  notice 
of  the  dishonor  of  the  note  is  all  that  he  is  entitled  to. 

A  contract  of  guaranty,  though  made  at  the  time  of  the  principal  contract  and  upon 
the  same  consideration,  must,  neyertheless,  be  in  writing,  signed  by  the  party 
to  be  changed,  and  must  express  the  consideration  which  sustains  it. 

If  an  appellate  Court  finds  in  the  inrestigation  of  a  case  that  the  facts  stated  in  the 
complaint,  with  all  legal  intendments  in  its  faror,  will  not  support  the  judg- 
ment, the  Court  can  do  no  less  than  rererse  such  judgment,  although  counsel 
may  not  hare  bit  on  the  proper  grounds  for  asking  a  rerersal. 

Where  the  terms  and  conditions  of  an  agreement  are  set  out  in  a  complaint,  and  the 
Tiolation  of  that  agreement  is  charged  against  the  defendant ;  if  it  is  such  an 
instrument  as  the  law  requires  to  be  in  writing  and  the  complaint  is  silent  as  to 
whether  it  was  oral  or  written.  Courts  will  presume  it  to  be  a  lawful  or  written 
agreement  until  the  contrary  is  shown. 

The  party  demurring  admits  the  truth  of  whaterer  is  contained  in  the  complaint 
and  nothing  more.    A  demurrer  does  not  admit  new  fiicts. 

The  promise  to  answer  for  the  debt  of  another,  and  the  consideration  for  that 
promise,  need  not  be  contained  in  the  same  paper,  provided  the  signature  of  the 
guarantor  can  be  connected  with  both. 

A  note  imports  consideration  to  the  maker,  but  it  does  not  import  a  consideration 
for  a  guaranty  of  its  payment  by  a  third  part^. 

The  intent  of  the  statute  of  frauds  seems  to  be  that  the  writing  itself,  without  extra- 
neous eridenoe,  should  show  the  consideration  for  the  guaranty. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, State  of  Nevada,  Orrasby  Coiuity,  Hon.  S.  H.  Wkight 
presiding. 

On  the  27th  day  of  January,  A.  D.  1864,  the  defendant 
Tjader,  executed  and  delievered  his  promissory  note  to  the 
plaintiff,  Van  Doren,  by  which,  in  thirty  days  after  date,  he 
promises  to  pay  the  sum  of  three  hundred  dollars. 

Before  the  delivery  of  this  note  the  defendants,  Hopkins 
and  Winters,  for  the  accommodation  of  Tjader,  indorsed  it  in 
blank.  The  plaintiff  brought  this  action  against  the  defend- 
ants, and  claims  that  defendants  Hopkins  and  Winters  are 
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holden  as  joint  makers  of  note  with  Tjader.  It  is  alleged  in 
the  complaint  "that  the  defendants  J.  D.  Winters  and  Peter 
Hopkins,  signed  said  note  as  sureties  thereon,  and  became  and 
were  original  parties  thereto,  and  joint  makers,  by  the  indorse- 
ment of  their  names  upon  the  back  thereof  at  the  time  of  the 
execution  thereof,  and  before  the  delivery  of  the  same  to  the 
plaintiff."  The  defendants  Winters  andjHopkins  demurred  to 
the  complaint,  which  being  overruled  and  judgment  entered 
in  favor  of  the  plaintiflF,  they  appeal. 

Atwater  d&  Flamd/recm^  Attorneys  for  Appellants. 

The  Court  below  erred  in  overruling  the  demurrer  to  the 
complaint  in  this. 

It  appears  upon  the  face  of  the  complaint  that  the  defend- 
ants Hopkins  and  Winters  were  not  primarily  liable  on  the 
note,  but  only  liable,  if  at  all,  in  the  secondary  and  condi- 
tional character  of  endorsers  or  guarantors.  Their  names 
were  written  on  the  back  of  the  note,  which  in  itself  is  conclu- 
sive of  their  intention  to  assume  the  character  of  endorsers. 
The  fact  that  they  placed  their  names  there  l)efore  the  note 
was  delivered  to  the  payee,  makes  no  difference  in  the  second- 
ary character  of  their  obligation. 

They  had  no  notice  of  the  dishonor  of  the  note. 

This  has  been  the  uniform  ruling  in  California,  and  is  the 
most  consonant  with  law  and  reason.  That  State  holds  that 
a  party  bearing  such  relation  to  commercial  paper  is  a  guar- 
antor, and  that  a  guarantor  is  entitled  to  the  same  notice  of 
dishonor  as  an  indorser.  And  we  would  ask  why  should  he 
not  have  the  same  notice  ?  He  certainly  is  but  a  surety,  and 
equally  interested  in  securing  himself  against  the  insolvency 
of  his  principal.  A  contrary  doctrine  is  unphilisophical. 
Upon  this  point  see  the  following  cases  in  California :  {Riggs 
V.  Waldo,  2  Cal.  485 ;  Clarh  v.  Smith  et  al.  2  Cal.  605 ;  Lcm- 
rence  v.  Ligktstone,  4  Cal.  277 ;  Bryan  v.  Berry,  6  Cal.  394 ; 
Pierce  v.  Kennedy,  5  Cal.  138 ;  Brady  v.  Reynolds,  13  Cal.  31 ; 
Geig&r  v.  Cla/pJc,  13  Cal.  579 ;  Reves  v.  Howe,  16  Cal.  152.) 

A  great  deal  of  legal  chicanery  has  been  indulged  in  by  the 
Courts  to  change  the  character  of  contracts  entered  into  by 
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parties  into  something  they  never  designed.  But  the  State  of 
California  took  a  just  view  of  the  subject  at  the  outset,  and 
has  steadily  adhered  to  it  ever  since.  Where  the  paper  im- 
ports a  secondary  or  conditional  obligation,  they  do  not 
permit  it  to  be  changed  by  parol,  and  vice  versa.  (Kritzer  v. 
Mms,  9  Cal.  21 ;  HaskeU  v.  Comiah,  23  Cal.  256.) 

We  are  free  to  admit  that  cases  may  be  found  in  several  of 
the  States  that  hold  the  contract  of  indorsement  may  be 
changed  by  parol  into  that  of  maker,  but  we  deny  that  these 
cases  rest  upon  any  principle  or  reason,  and  insist  that  they 
contravene  the  most  familiar  rule  of  law,  to  wit :  that  a  writ- 
ten contract  cannot  be  varied  by  parol. 

This  legal  heresy  had  its  origin  in  the  case  of  Jossdyn  v. 
ATnea  (3  Mass.  274),  and  has  been  followed  in  some  of  the 
States.  New  York  was  led  into  the  error  in  a  few  of  her 
early  decisions,  but  in  her  more  recent  and  better  considered 
cases  the  doctrine  has  been  utterly  repudiated  as  unsound  and 
dangerous.  {Seahury  v.  Hvm^erfoTd^  2  Hill,  80;  HaJl  v. 
Newcomb,  7  Hill,  416 ;  FUis  v.  JBrovm,  6  Barb.  282 ;  FUis  v. 
Brown,  23  Barb.  534 ;  Spies  v.  Gilmore,  1  Comst.  321.) 

In  this  last  case  Justice  Bronson  disposes  of  all  the  cases  in 
which  endorsers  have  been  held  as  makers  in  the  smnmary 
manner  which  they  deserve,  and  shows  that  the  State  of  New 
York  has  returned  to  the  first  and  correct  principles. 

See  also  Story  on  Promissory  Notes,  section  133,  and  cases 
cited,  where  a  party  signing  as  the  appellants  did,  is  held  to 
be  a  guarantor. 

The  insolvency  of  the  maker  of  the  note,  set  up  in  the  com- 
plaint, is  no  excuse  for  not  notifying  the  indorsers.  (1  Par- 
sons on  Bills  and  Notes,  528 ;  Mechcmics^  JBcmk  v.  Griawdd^ 
7  Wend.  165-9 ;  Jackson  v.  Riclmrds^  2  Caine's  E.  343.) 

The  judgment  should  be  reversed. 

Clayton  &  Clarhe,  for  Eespondents. 

The  contract  of  an  indorser  is  as  follows : 

First — That  the  instrument  indorsed  and  the  antecedent 
signatures  are  genuine. 

Second — That  he,  the  indorser,  has  good  title  to  the  indorse- 
ment. 
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Third — That  he  is  competent  to  bind  himseli*  by  the  in- 
dorfiement,  as  indorser. 

Fourth— Tl\i2X  the  maker  is  competent  to  bind  himself  to 
the  payment,  and  will,  upon  due  presentment  of  the  note,  pay 
it  at  maturity. 

Fifth — That  if  when  duly  presented  it  is  not  paid  by  the 
maker  he,  the  indorser,  will,  upon  due  and  reasonable  notice 
given  him  of  the  dishoner,  pay  the  same  to  the  indorsee  or 
holder.    (Story  on  Promissory  Notes,  sec.  135.) 

The  contract  of  Hopkins  and  Winters  is  entirely  diflferent 
in  all  essential  particulars  from  that  of  an  mdorser.  They 
were  not  parties  to  or  holders  of  the  note.  Their  undertaking 
was  not  collateral  but  original.  It  was  supported  by  the 
original  consideration.  It  was  made  before  the  instrument 
was  delivered  to  the  payee.  It  difiers  in  no  particular  from 
the  contract  of  a  joint  obligor,  except  in  the  place  of  signing, 
which  we  have  seen  is  not  material.  (Story  on  Pronaissory 
Notes,  sec.  121.) 

The  contract  of  a  guarantor  differs  from  that  of  an  indorser 
in  this :   "  Punctual  presentment  for  payment  and  punctual 
notice   of  dishonor  are  not  indispensable  to  charge  him 
whereas,  both   are   ordinarily  indispensable   to    charge  the 
indoreer."    (Story  on  Promissory  Notes,  sec.  460.) 

The  contract  of  surety  is  entirely  different  from  that  of  an 
indorser  or  guarantor.  His  undertaking  is  original  and  not 
collateral,  absolute  and  not  conditional. 

Winters  and  Hopkins  were  original  parties  to,  and  several 
makers  of,  the  instrument.  (Storey  on  Promissory  Notes,  sec. 
473,  and  note  1 ;  3  Mass.  273 ;  11  Mass.  436;  9  Mass.  314; 
Parsons  on  Contracts,  206,  vol.  1 ;  3  Met.  275 ;  Parsons  on 
Notes  and  Bills,  vol.  2,  p.  3, 119  to  126 ;  Storey  on  Notes,  sees. 
58,  59 ;  13  Metcalf,  262 ;  1  Hill,  N.  Y.  R.  256 ;  4  HiU,  420  ; 
19  Wend.  202 ;  24  Wend.  35 ;  26  Wend.  430.) 

The  transaction  under  consideration  is  not  uniformly  held 
to  be  an  original  undertaking.  The  Courts  are  divided  upon 
the  question.  California  at  an  early  day  held  it  a  guarantee 
requiring  demand  and  notice;  but  subsequently,  while  con- 
firming the  ruling,  conceded  it  not  well  supported  in  reason. 
(2  Oal.  486;  5  Cal.  138;  13  Oal.  579.)    Notwithstanding  the 
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diversity  of  opinion  the  principle  is  clearly  settled  by  the 
weight  of  authority.  (3  Kent,  124 ;  1  Parsons  on  Contracts ; 
Story  on  Notes.) 

Where  at  the  maturity  of  a  promissory  note  the  maker  is 
insolvent  (as  is  alleged  the  maker  in  this  case  was),  demand  of 
payment  and  notice  of  dishonor  are  not  necessary  to  charge  a 
guarantor.  (Story  on  Notes,  sec.  460;  8  Pickering,  423; 
Parsons  on  Notes  and  Bills,  136, 187, 188, 139,  note  C,  p.  137 ; 
2  American  Leading  Cases,  112, 113, 118, 120, 121 ;  Douglas 
V.  jReynolds^  9  Peters,  113  to  129.) 

Failure  to  make  demand  of  payment  and  give  notice  of  dis- 
honor to  a  guarantor  will  only  avail  the  guarantor  as  a  defense 
when  he  has  sustained  actual  loss  or  injury  by  reason  of  the 
laches  of  the  holder,  and  then  only  to  the  extent  of  the  loss  or 
injury.  (2  American  Leading  Cases,  118, 119, 120, 121 ;  25 
Alabama,  139  ;  11  Metcalf,  563 ;  10  Howard,  461.) 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

This  action  was  brought  to  recover  the  sum  of  three  hun- 
dred dollars  on  a  promissory  note,  which  it  is  alleged  in  the 
complaint  was  on  the  27th  day  of  January,  A.  D.  1864,  exe- 
cuted and  delivered  by  the  defendants  to  the  plaintiflFl 

It  is  further  alleged  in  the  complaint  that  the  defendants, 
Winters  and  Hopkins,  signed  the  note  as  sureties ;  that  they 
became  and  were  original  parties  thereto,  and  joint  makers 
by  the  indorsement  of  their  names  upon  the  back  thereof,  at 
the  time  of  its  execution  and  before  the  delivery  of  the  same 
to  the  plaintiff. 

It  is  also  alleged  that  the  deifendant  Tjader,  at  the  time  of 
making  the  note,  and  continuously  since  that  time,  has  been, 
and  now  is,  wholly  insolvent,  and  that  there  is  now  due  plain- 
tiff from  the  defendants  on  said  note  the  sum  of  three  hundred 
dollars. 

To  this  complaint  the  defendants,  Winters  and  Hopkins, 
interpose  a  demurrer,  assigning  as  grounds  therefor  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  them,  in  this : 

Firet — That  it  appears  by  the  complaint  that  they  are  not 
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primarily  or  originally  liable  on  the  note,  but  only  secondarily 
and  conditionally  liable  thereon  as  snreties  for  the  maker,  and 
haye  not  been  notified  of  the  presentment  to,  demand  of 
payment  of,  and  refusal  of  payment  by  the  maker. 

Second — That  it  appears  from  the  complaint  that  the 
defendants,  Winters  and  Hopkins,  are  indorsers,  and  not 
original  makers  of  the  note,  and  that  no  demand  and  notice 
is  alleged. 

Third — ^That  it  appears  from  the  complaint  that  they 
signed  the  note  as  guarantors,  and  not  as  makers,  and 
that  it  is  not  alleged  that  they  have  ever  been  notified  of  the 
non-payment  and  dishonor  thereof  by  the  maker,  A.  W. 
Tjader. 

Two  points  are  presented  for  investigation  in  this  case : 

JFzrst — ^What  character  does  an  irregular  indorser  in  blank, 
of  a  negotiable  promissory  note,  who  signs  his  name  upon  the 
back  at  the  time  of  the  execution  and  delivery,  occupy — 
whether  he  is  to  be  treated  as  an  original  maker,  a  strict 
indorser,  or  as  a  guarantor ;  and 

Second — ^What  are  his  responsibilities  ? 

The  authorities,  it  must  be  admitted,  are  irreconcilably  con- 
flicting, and  it  cannot  be  said  that  any  rule  is  now  definitely 
settled ;  indeed,  the  only  fact  fully  determined  by  the  authori- 
ties is,  that  nothing  at  all  has  been  settled.  The  earlier 
decisions  in  New  York  uniformly  held  an  irregular  indorser 
liable  as  the  maker  of  the  note.  {Marrow  v.  Durham,  3  Hill, 
584 ;  Sequor  v.  Prosser^  1  lb.  256 ;  4  lb.  420 ;  Miller  v.  Gas- 
tony  2  lb.  188 ;  Boicgh  v.  Gray,  19  Wend.  202 ;  KitcheU  y. 
Bums,  24  lb.  456 ;  AUen  v.  Rightmire,  20  John.  365.)  But 
all  these  cases  have  subsequently  been  overruled,  and  an 
irr^ular  indorser  in  blank,  signing  his  name  upon  the  back  • 
of  a  negotiable  note  at  the  time  of  its  execution,  is  now  held 
in  that  State  to  be  an  indorser,  entitled  to  strict  notice,  and 
discharged  by  the  failure  to  present  for  payment,  and  to  give 
strict  notice  of  non-payment.  {Spies  v.  Gilman,  1  Oomst. 
321 ;  Ellis  v.  Brovm,  6  Barb.  282 ;  Woiterhury  v.  Sindadr^ 
26  lb.  425 ;  Cot^eU  v.  ConUin,  4  Duer,  45.) 

This  same  doctrine  has  been  recognized  in  some  other  States, 
but  no  satisfactory  reason  is  given  for  holding  that  an  entire 
25 
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stranger  to  a  note,  and  one  who  never  had  an  interest  in  it, 
should  be  held  only  as  an  indorser. 

These  decisions  are  also  in  direct  conflict  with  the  general 
rule  that  there  can  be  no  strict  indorsement  of  a  negotiable 
promissory  note,  except  by  the  payee  or  an  indorsee. 

The  rule  requiring  the  presentment  for  payment  to  the 
maker,  and  strict  notice  of  non-payment  to  the  indorser,  in 
general  embodies  no  principle  of  justice  to  recommend  it  to 
the  favorable  consideration  of  the  Courts.  And  as  the  strict 
legal  rules  governing  the  duties  and  liabilities  of  indorsers 
often  work  hardship  and  injustice,  they  should  not  be  extended 
so  as  to  embrace  cases  not  already  clearly  within  their  scope. 
To  extend  it,  therefore,  to  a  class  of  cases  not  clearly  within 
its  scope  would  be  abandoning  the  manifest  purpose  and 
spirit  of  the  law  for  its  rigorous  rules. 

The  general  rule  governing  the  responsibilities  of  guar- 
antors, on  the  other  hand,  is  founded  upon  the  clearest  princi- 
ples of  equity,  and  has  that  at  least  to  recommend  its  adoption 
where  any  doubt  exists  as  to  what  rule  should  be  followed. 

In  many  of  the  States  an  irregular  indorser  in  blank  is 
prima  facie ^  regarded  as  a  guarantor.  {Klein  v.  Currier^  14 
111.  237;  W^sUr  v.  Coll,  17  lb.  459;  Carroll  v.  ^YeU,  13 
lb.  682 ;  Camden  v.  McKey^  3  Scam.  437 ;  Cushman  v.  Dem- 
rut,  lb.  497;  Smith  v.  Finch,  2  lb.  321;  Carr  v.  liowland, 
14  Texas,  275 ;  Cook  v.  Southioich,  9  lb.  615 ;,  Watso7i  v. 
Hart,  6  Gratt.  633 ;  Clark  v  Melvain^  25  Conn.  576 ;  J3eck- 
with  V.  Angell,  6  lb.  315  ;  Perkim  v.  Cutler,  11  lb.  213.)  And 
this  certainly  seems  to  be  much  the  most  reasonable  rule. 
The  intention  of  the  parties  to  a  contract  is  always  the  object 
which  is  to  govern  the  Court  in  its  interpretation,  and  in 
ascertaining  the  rights  and  obligations  of  the  parties  to  it.  If 
this  rule  should  be  recognized  in  these  cases  it  would  be  diffi- 
cult to  see  how  a  person  not  a  party  to  a  negotiable  note, 
signing  his  name  upon  the  back  of  it,  could  be  treated  as  a 
maker.  The  very  fact  of  the  name  being  indorsed  upon  the 
back  would  be  some  evidence  at  least  against  the  presumption 
of  his  intention  to  become  primarily  liable  as  a  maker  of  the 
note.  Deeming  the  position  of  guarantor  in  a  case  of  this 
kind  most  consonant  with  justice,  reason  and  the  intention  of 
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the  parties,  we  feel  bound  to  follow  the  rule  as  laid  down  in 
JSlein  V.  Currier  (14  HI.)  and  the  cases  ab.ove  cited ;  though 
under  the  statute  of  this  State  a  mere  indorsement  in  blank 
is  not  sufficient  to  establish  the  liability  of  such  guarantor. 

The  authorities  in  California  which  hold  that  a  guarantor 
is  entitled  to  strict  notice  as  an  indorser  are  counter  to  the 
long  and  well  established  rules  in  all  the  other  States,  and  we 
have,  therefore,  no  disposition  to  follow  them. 

With  the  exception  of  the  decisions  of  that  State,  it  is  uni- 
formly held  that  reasonable  notice  of  demand  and  non-payment 
only  is  required,  and  even  that  is  not  required  where  the 
maker  is  insolvent  at  the  time  the  note  becomes  due.  {Lewis 
V.  Brewster^  2  McLane's  Eep.  21 ;  Fooot  cfe  Bowles  v.  Brown^ 
lb.  369 ;  3  Kent,  121.) 

The  contract  of  guaranty  is  a  separate  and  independent  con- 
tract involving  duties  and  imposing  responsibilities  very  diflTer- 
ent  from  those  created  by  the  original  contract,  to  which  it  is 
collateral. 

It  is  a  promise  ^^  to  answer  for  the  debt,  default  or  miscar- 
riage of  another,"  and  by  the  statute  of  frauds  it  is  made  void 
unless  there  be  some  note  or  memorandum  thereof  in  writing, 
expressing  the  consideration  upon  which  it  is  based;  and  for 
those  reasons  it  has  frequently  been  held  that  a  guarantor  can- 
not be  jointly  liable  with  the  maker  of  a  note,  nor  joined  in 
the  same  action ;  but  section  15  of  our  Practice  Act  ignores 
this  rule,  and  expressly  authorizes  the  joinder  of  a  guarantor 
and  the  original  obligor  in  the  same  action. 

The  contract  of  guaranty  must,  however,  be  in  writing, 
signed  by  the  party  to  be  charged,  and  must  express  the  con- 
sideration. A  mere  indorsement  in  blank  is  not  sufficient,  nor 
are  any  words  which  do  not  express  the  consideration  upon 
which  the  agreement  rests.  It  has  frequently  been  held  by 
some  of  the  highest  Courts  of  this  country,  that  when  the 
guaranty  of  a  promissory  note  is  simultaneous  with  the  making 
thereof,  that  the  consideration  of  the  note  will  sustain  the 
guaranty ;  and  as  the  holder  of  the  instrument  has  the  right 
to  fill  up  the  contract  in  accordance  with  the  intention  of  the 
parties,  an  irregular  indorsement  in  blank  was  sufficient  to 
answer  the  requirements  of  the  statute.     Whether   those 
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decisions  were  correct  or  not,  under  the  statutes  upon  which 
they  were  based,  is  a  question  of  no  consequence  here,  for  the 
same' Courts  which  established  that  rule  have  subsequently, 
upoh  the  amendment  of  the  statute  so  as  to  make  it  like  ours, 
held  that  the  strict  letter  of  the  statute  must  be  followed ;  that 
the  contract  of  guaranty,  though  made  at  the  time  of  the  prin- 
cipal contract,  and  upon  the  same  consideration,  must  be  in 
writing,  and  must  express  the  consideration  which  sustains  it. 
These  authorities  are  directly  in  point  here,  and  clearly  follow 
the  plain  letter  of  the  statute,  {Brewster  v.  Silence^  11  Bar- 
bour, 144 ;  Qleru  C<yoe  Mutual  Ineurance  Co.  v.  Harrold^  20 
Barbour,  298.)  There  are  cases  in  California  where  it  is  held 
that  the  consideration  expressed  in  the  original  obligation  is 
suflScient  to  sustain  the  contract  of  guaranty  made  simulta- 
neously with  it,  but  none  of  them  go  so  far  as  to  hold  that 
a  mere  indorsement  in  blank  answers  the  requirements  of  the 
statute. 

The  complaint  in  this  action  clearly  shows  that  there  was  no 
such  agreement  or  memorandum  in  writing  as  the  law  requires 
on  the  part  of  Winters  and  Hopkins,  but  only  that  they 
indorsed  their  names  upon  the  back  of  the  note  at  the  time  of 
its  execution. 

The  demurrer  is  therefore  well  taken,  and  the  judgment  of 
the  Court  below  must  be  reversed. 


KESPONSE  TO  PETITION  FOE  KEHEAEING. 
Opinion  by  Beatty,  J.,  Lewis  and  Bbosnan  concurring. 

The  respondent  in  this  case  petitions  for  a  rehearing,  and 
Urges  his  petition  with  much  zeal  and  an  elaborate  reference 
to  authorities. 

The  Court  did  not  come  to  the  conclusion  it  arrived  at  in 
the  case  without  doubt  and  reluctance. 

We  doubted  the  policy  of  holding  that  a  party  writing  his 
name  on  the  back  of  a  note,  under  the  circumstances  stated  in 
this  complaint,  should  not  be  held  responsible  for  the  payment 
of  the  note.    We  found  no  case  in  which  any  Court  had  here- 
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tofore  held  that  a  party,  under  such  circumBtancee,  was  free 
from  all  liability ;  but,  on  the  contrary,  we  found  that,  whilst 
such  parties  were  held  liable,  their  liability  was  placed  on  three 
different  and  distinct  grounds,  wholly  inconsistent  with  each 
other.  One  class  of  decisions  have  held  that  they  were  not 
guarantors  nor  indorsers,  but  makers,  and  bound  just  as  if 
they  had  signed  the  note  on  its  face.  A  second  class  of  deci- 
sions has  held  they  were  regular  indorsers,  and  bound  for  the 
debt  on  condition  of  demand  of  payment  from  the  maker  and 
notice  to  indorser  made  and  given  in  proper  time  and  form. 
A  third  and  perhaps  the  most  numerous  class  of  decisions  has 
held  that  a  party  thus  wsiting  his  name  is  a  guarantor. 

These  latter  decisions  have  uniformly  held  that  when  the 
guaranty  was  simultaneous  with  the  note,  the  consideration  of 
the  note  was  the  consideration  of  the  guaranty,  and  a  recovery 
could  be  had  against  the  guarantor,  under  certain  conditions, 
such  as  that  the  maker  was  insolvent,  that  a  proper  effort  had 
been  made  to  collect  the  note  of  the  principal,  or  something  of 
that  kind.  The  decision  of  tliis  Court  is  divided  into  two 
main  branches: 

JFtrst — That  appellants  were  guarantors,  and  not  makers  or 
indorsers. 

Second — That  being  guarantors,  they  were  not  legally  bound, 
because  their  guaranty  was  not  in  writing  expressing  the  con- 
sideration therefor. 

The  first  proposition  we  think  sustained  by  reason  and  a 
multitude  of  authorities.  We  did  not  determine  this  point 
until  after  mature  reflection  and  the  examination  of  authori- 
ties.   We  remain  satisfied  with  our  conclusions. 

After  determining  that  those  thus  writing  their  names  were 
guarantors,  the  next  question  was,  what  was  the  nature  and 
measure  of  their  liability  ?  Upon  this  point  we  were  compelled 
by  the  letter  of  our  statute  and  by  the  authority  of  the  New 
York  Courts,  interpreting  a  statute  precisely  similar  in  language 
to  ours,  to  hold  that  such  guarantors  were  not  bound,  because 
there  was  no  writing  expressing  the  consideration  of  the  guar- 
anty. It  is,  however,  to  be  observed  that  the  New  York  cases 
which  hold  the  guarantors  not  liable,  are  cases  where  they 
wrote  over  thoir  names  i^me  words  expressing  the  guwrantgr, 
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such  as :  "  I  hereby  guaranty  the  payment  of  the  above  note," 
or,  "  I  guaranty  the  payment  of  the  within  note,"  or  other 
words  of  similar  effect. 

When  the  name  is  written  in  blank,  the  later  decisions  in 
New  York  have  held  the  writer  of  the  name  to  be  an  indorser. 
(See  cases  referred  to  in  the  original  opinion.) 

There  is,  then,  no  one  decision  sustaining  both  the  legal 
propositions  laid  down  by  this  Court  in  this  case.  But  there 
is  a  large  class  of  opinions  sustaining  the  first  proposition,  as 
to  the  parties  being  guarantors,  and  a  less  numerous,  but  per- 
fectly satisfactory  class  sustaining  the  other  proposition ;  that 
if  guarantors,  they  are  not  bound  for  want  of  a  consideration 
expressed  in  writing. 

After  this  explanation  of  the  difficulties  we  had  to  encoun- 
ter in  coming  to  a  conclusion  in  this  case,  we  will  notice  those 
particular  objections  to  the  opinion  which  are  urged  in  the 
petition  for  a  rehearing. 

It  is  urged  that  the  point  on  which  this  case  was  decided 
appears  for  the  first  time  in  the  opinion  of  the  Court.  That 
it  was  not  raised  by  the  demurrer,  nor  urged  on  the  argument 
of  the  case. 

It  is  certainly  true  that  this  point  was  not  urged  in  the  argu- 
ment. It  was  only  urged  that  defendants  were  not  makers, 
but  only  indorsers  or  guarantors.  If  they  were  to  be  consid- 
ered indorsers,  they  were  not  liable  for  want  of  demand  on 
principal  and  notice  of  non-payment,  and  if  as  guarantors  for 
want  of  notice  of  dishonor  before  suit,  etc.  But  the  demurrer 
was  because  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

If  this  Court  finds  in  the  investigation  of  a  case  that  the 
facts  stated  in  the  complaint,  with  all  legal  intendments  in  its 
favor,  will  not  support  the  judgment,  we  can  do  no  less  than 
reverse  it,  although  the  counsel  for  appellants  may  not  have 
hit  on  the  proper  groxmds  for  asking  a  reversal.  In  this  case 
appellants  urge  they  are  only  guarantors,  and  not  bound, 
beccmse  they  were  never  notified  of  the  dishonor  of  note  by 
principal. 

The  Court  holds  with  appellants  that  they  were  only  guar- 
antors, and  hold  that  9fi  such  they  were  not  bound,  but  for  a 


Digitized  by 


Google 


SUPREME  OOURT  OP  NEVADA,  1865.       391 

Yma  Doren  v,  Tjader,  Winters  et  aL 


different  reason  than  that  assigned  by  counsel.  This  Court  can- 
not refuse  to  reverse  an  erroneous  judgment  because  it  differs 
from  counsel  in  the  course  of  reasoning  by  which  it  arrives  at 
tlie  same  result. 

The  petition  suggests  that  it  docs  not  appear  by  the  plead- 
ings that  Hopkins  and  Winters  were  to  answer  for  the  debt, 
etc.,  of  another,  and  makes  a  quotation  from  the  complaint, 
'showing  that  it  is  charged  they  executed  the  note  as  makers, 
etc.  But  immediately  following  the  declaration  that  they 
made  the  note,  is  the  allegation  that  they  made  it  by  indors- 
ing their  names  on  the  back  of  it.  Tlie  whole  complaint  nmst 
be  taken  together,  and  we  held,  and  still  hold,  that  this  latter 
clause  shows  they  did  not  make  the  note,  but  that  such  an 
indorsdment  amounts  only  to  a  guaranty.  When  the  complaint 
is  analyzed,  it  first  says  they  made  a  note,  then  it  says  that  they 
did  not  make  it ;  thirdly,  it  says  they  wrote  their  names  on 
the  back  of  a  note,  but  fails  to  state  the  legal  effect  of  so  writ- 
ing their  names.  If  this  complaint  fails  to  show  appellants 
were  answerable  for  the  debt,  default  or  miscarriage  of  another, 
it  tails  to  show  they  were  answerable  for  anything.  The  next 
position  stated  in  the  petition  is :  "  That  the  pleading  is  not 
demurrable  unless  it  affirmatively  appears,"  etc.  "  That  the 
promise  was  to  answer  for  the  debt,  etc.,  *  *  of  another." 
^'  Second — That  no  note  or  memorandum  thereof  expressing 
the  consideration  was  reduced  to  writing,"  etc.  Certainly,  if 
a  pleading  shows  that  the  defendant,  for  a  valuable  considera- 
tion which  is  stated  in  the  complaint,  promised  to  pay  something 
to  the  plaintiff  which  he  had  failed  to  pay,  and  does  not  affirma- 
tively show  that  it  was  to  be  paid  for  the  debt  or  default  of 
another,  that  shows  a  prima  J'acie  cause  of  action  on  the  part 
of  the  plaintiff.  And  if  it  so  happens  that  the  money  was  to 
be  paid  for  the  debt  of  another,  the  defendant  must  show  that 
fact  by  plea  or  answer.  In  other  words,  when  a  complaint 
shows  2i.  prima  fade  cause  of  action,  you  cannot  demur  because 
you  may  suppose  a  state  of  facts  to  exist  not  inconsistent  with 
those  stated  in  the  complaint,  which  would  defeat  the  action. 
So,  too,  where  the  terms  and  conditions  of  an  agreement,  and 
the  consideration  upon  which  it  was  entered  into,  are  set  out 
in  a  complaint,  and  the  violation  of  that  agreement  is  charged 
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against  the  defendant,  if*  it  is  such  an  agreement  as  the  law 
requires  to  be  in  writing,  and  the  complaint  is  silent  as  to 
whether  the  agreement  was  oral  or  written,  the  Court  accord- 
ing to  a  number  of  adjudicated  cases,  will  hold  it  to  be  a  law- 
ful agreement ;  in  other  words,  a  written  agreement,  until  it 
is  shown  to  be  otherwise.  But  these  propositions  do  not  help 
respondents'  case.  There  is  no  direct  allegation  in  the  com- 
plaint that  Hopkins  and  Winters  promised  or  agreed  to  pay 
plaintiff  anything  except  by  executing  the  note.  There  is  a 
subsequent  allegation,  showing  they  did  not  execute  the  note. 
If  they  were  liable  on  any  other  promise,  how  is  it  shown  ? 
Simply  that  they  wrote  their  names  on  the  back  of  a  note 
simultaneously  with  its  execution.  This  does  not  show  SLprima 
facie  cause  of  action  against  them.  Therefore  defendants  may 
demur,  and  there  is  no  necessity  for  plea  or  answer.  An  answer 
could  develop  no  new  fact. 

The  next  point  urged  in  the  petition  is  that  appellants  admit 
making  the  contract,  and  do  not  interpose  the  plea  of  the  stat- 
ute. The  question  here  is  whether  the  complaint  is  suflScient 
to  support  the  judgment.  The  appellants,  having  demurred, 
admit  the  truth  of  whatever  is  contained  in  the  complaint,  and 
nothing  more.  A  demurrer,  does  not  admit  new  facts.  Then 
admitting  arguendo  that  if  certain  things  had  been  done,  they 
would  have  been  liable  as  guarantors,  is  not  such  an  admission 
as  can,  in  any  manner,  affect  the  judgment  of  the  Court.  It 
is  only  admitting  that  to  be  law  which  the  Court  finds  is  not 
law.  The  authorities  cited  by  counsel  refer  to  facts  admitted 
in  answers,  not  to  admissions  made  in  argument. 

Counsel  suggests  that  there  is  no  substantial  difference 
between  our  statute  of  frauds  requiring  the  consideration  to 
be  expressed  in  writing,  and  the  English  statute  requiring  the 
agreement  to  be  in  writing,  etc.  As  the  English  statute  has 
been  interpreted  by  the  English  Courts,  there  may  possibly  be 
no  substantial  difference.  There  certainly  is  none  unless  we 
draw  a  distinction  between  an  agreement  expressing  a  consid- 
eration and  an  agreement  expressing  tlie  consideration.  But 
as  statutes  containing  language  similar  to  the  English  statute 
have  been  interpreted  in  some  of  the  States,  there  is  a  very 
great  difference.    In  some  States  it  has  been  held  that  if  the 
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proTJvise  of  a  defendant  for  the  debt  of  another  be  in  writing, 
the  consideration  may  be  proved  aliunde.  Under  this  con- 
struction of  the  statute,  a  guaranty  not  expressing  the  consid- 
eration would  be  held  good  if  the  complaint  averred  a  good 
consideration.  But  if  the  English  construction  is  held  (that 
the  writing  must  express  not  only  the  promise  of  the  guarantor, 
but  some  consideration  for  the  promise),  or  where  a  statute  is 
passed  expressly  adopting  the  English  construction,  we  cannot 
see  how  any  guaranty  of  the  debt  of  another  can  be  held 
good,  whatever  the  consideration  of  that  promise,  if  it  be  not 
expressed  in  writing.  We  are  satisfied,  as  counsel  urges,  that 
the  promise  to  answer  for  the  debt  of  another,  and  the  consid- 
eration for  that  promise,  need  not  be  contained  in  the  same 
paper,  provided  the  signature  of  the  guarantor  be  connected 
with  both.  But  one  or  more  papers  signed  by  the  guarantor 
must  show  the  consideration  of  his  guaranty. 

Now,  in  this  case,  admitting  the  names  written  on  the -back 
of  the  note  connected  appellants  with  all  that  was  written  on 
the  face,  is  there  anything  on  the  face  of  the  note  showing  the 
consideration  of  their  guaranty  ?  A  note  imports  consideration 
to  the  maker,  but  it  does  not  import  a  consideration  for  a  guar- 
anty of  its  payment  by  a  third  party.  The  intent  of  the  statute 
seems  to  have  been  that  the  writing  itself,  without  extraneous 
evidence,  should  show  the  consideration  for  the  guaranty.  How 
could  one,  from  reading  this  note  and  seeing  the  names  written 
on  the  back  of  it,  ever  infer  that  the  guarantors  had  received 
a  consideration  for  writing  their  names,  or  that  the  payee  had 
ever  parted  with  any  right  to  induce  them  to  write  their  names  ? 

The  apprehension  expressed  by  counsel,  that  the  decision  in 
this  case  will  overturn  the  whole  doctrine  of  liability  of  indors- 
ers  of  bills  of  exchange  and  negotiable  notes,  is,  we  think, 
unfounded.  Where  the  payee  or  indorsee  of  a  note  or  bill 
indorses  it  and  puts  it  in  circulation,  it  is  in  effect  a  sale  of 
negotiable  paper,  and  in  selling  it  he  guarantees  if  it  is  not 
paid  he  will  take  it  up.  The  primary  object  of  the  guarantee 
is  to  effect  the  sale  of  his  property.  It  is  not  to  become  the 
surety  of  another.  Such  contracts  do  not  come  within  the 
spirit  of  the  act,  and  never  have  been,  and  probably  never  will 
be  held  to  come  within  its  operation. 
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It  is  suggested  that  our  statute  of  frauds  is  a  literal  copy  of 
the  statute  of  California,  and  being  adopted  from  the  statute 
of  that  State,  we  are  by  a  well  established  doctrine  bound  to 
take  the  California  construction* of  the  statute.  This  is  cer- 
tainly the  general  rule,  but  liable  to  some  exceptions.  When 
the  language  of  a  statute  is  so  plain  it  will  admit  of  but  one 
construction,  we  cannot  give  it  another  and  absurd  one,  because 
it  has  been  so  construed  in  a  neighboring  State.  But  in  this 
case  our  statute  is  a  literal  copy  of  the  New  York  statute  as 
well  as  of  the  California  statute.  Why  should  we  be  bound 
to  follow  the  California  construction  any  more  than  the  New 
York  construction  ?  We  think  the  New  York  Courts  have 
construed  the  language  of  the  statute  according  to  tlie  natural 
import  and  meaning  of  the  language  used.  On  the  contrary, 
the  Courts  of  California  have  entirely  nullified  the  Act  and 
dispensed  with  its  operation  in  certain  cases.  We  prefer  to 
follow  those  Courts  that  enforce  the  law  as  the  Legislature  has 
made  it,  rather  than  assume  legislative  functions  and  modity 
the  law  so  as  to  meet  our  views  of  what  it  ought  to  be  in  cer- 
tain cases. 

The  petition  for  rehearing  is  denied. 


STATE  OF  NEVADA,  Respondent,  v.  JOHN  O.  EARL 
ET  AL.,  Appellants. 

All  tangible  property  within  the  State  of  Nerada  is  aabject  to  one  and  onlj  one 
annual  tax.  Each  acre  of  land,  and  eaeh  piece  of  coined  money,  ia  liable  to  thia 
tax. 

But  the  property  which  was  taxed  in  the  hands  of  A,  on  the  first  Monday  of  Hay, 
could  not  snbseqnenUy,  that  year,  be  taxed  in  the  hands  of  another. 

A  tax  on  money  at  interest,  secnred  by  mortgage  on  land,  is  neither  a  tax  on  the 
pieces  of  money  loaned,  the  land  on  which  the  mortgage  secnrity  is  taken,  nor 
upon  the  paper  on  which  the  promise  to  pay  is  written.  But  it  is  a  tax  on  the 
choM  in  aetion  or  right  to  collect  the  debt. 

Ok096  in  action  follow  the  person  of  those  having  the  right.  When  the  holder  of 
such  right  resides  ont  of  the  State  of  Neyada,  this  State  has  no  jurisdiction  over 
the  person  nor  over  the  thing  proposed  to  be  taxed,  and  cannot  tax  either. 

The  State  can  only  tax  chow  in  luUon  belonging  to  its  own  citixens  or  residents. 

Thia  Court  has  no  jurisdiction  to  try  an  appeal  from  an  order  snstaiDlng  a  demuirer 
where  no  judgment  has  been  rendered. 
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Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  State  of  Nevada,  Ormsby  County,  Hon.  S.  H. 
Weight  presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion. 

H.  M.  Cla/rke,  for  Appellants,  made  the  following  points : 

The  Kevenue  Law  only  provides  for  the  taxation  of  real  and 
personal  property  within  the  State. 

The  County  Assessors  are  directed  to  ascertain  the  value  of 
taxable  property  wiihm  tiieir  reapectwe  counties^  and  to  exam- 
ine tax  payers  under  oath  as  to  taxable  property  in  other 
counties,  and  forward  list  of  same  to  proper  county  for  taxa- 
tion. 

Section  5th  of  the  Eevenue  Law,  which  defines  the  terms 
real  estate  and  personal  property,  does  not  change  the  place 
in  which  property  is  to  be  assessed  for  taxation. 

It  is  not  the  mortgage  nor  the  recorded  copy  of  the  mort- 
gage which  is  liable,  but  the  money  at  interest. 

Intangible  property,  such  as  a  chose  in  action^  follows  the 
person  of  the  owner.  (See  Story  on  Conflict  of  Laws,  378-80 ; 
16  Cal.  167 ;  23  Maine,  264 ;  7  Mass.  236 ;  17  Mass.  231 ;  The 
People  V.  Parke,  23  Cal.  138.) 

The  defendants  residing  in  San  Francisco  the  chose  m  action 
is  only  taxable  there. 

Thomas  E,  Haydon^  Prosecuting  Attorney  for  Ormsby 
County,  for  Eespondent. 

The  decisions  in  Massachusetts,  California  and  Minnesota, 
that  chose  in  action  must  be  taxed  in  the  county  where  the 
owners  reside,  are  merely  constructions  of  their  statutory  law ; 
they  do  not  decide  as  to  the  power  of  a  Legislature  to  tax  the 
chose  in  action  of  non-residents. 

Story,  in  his  Conflict  of  Laws,  lays  down  the  proposition 
that  aU  personal  property  has  no  situs.  He  makes  no  distinc- 
tion between  movable  property  and  chose  in  action.  (See 
sections  380,  364  and  350.) 

But  moveable  property  may  become  attached  to  immovable, 
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such  afl  heritable  bonds,  ground  rent,  mortgages,  etc.  (See 
sections  382,  364-5-6.) 

In  no  case  cited  does  it  appear  that  a  non-resident  may  be 
excused  from  a  tax  to  which  a  citizen  is  liable. 

The  Revenue  Law,  by  various  sections,  shows  it  was  the 
intention,  of  the  Legislature  to  tax  money  at  interest  secured 
hy  ^mjortgage.  That  it  should  be  taxed  in  the  county  where 
situated. 


Opinion  by  Beatty,  J.,  full  Bench  concurring. 

This  was  an  action  brought  in  the  name  of  the  State  of 
Nevada,  to  recover  eight  hundred  and  thirty-seven  dollars  and 
fifty  cents,  claimed  from  the  appellants  as  taxes  due  for 
the  year  1864,  on  thirty-three  thousand  five  hundred  dollars 
of  money  at  interest,  secured  by  mortgage  recorded  in  Ormsby 
County. 

The  defendants  answered,  setting  up  these  facts :  That  they 
were  during  the  year  1864,  from  the  first  Monday  in  May  to 
the  first  Monday  iii  November,  both  inclusive,  residents  of 
the  State  of  California,  and  at  no  time  witliin  that  period 
within  the  State  of  Nevada.  That  during  the  same  period 
their  note  and  mortgage  evidencing  and  securing  the  debt  or 
(tuyse  in  dction  attempted  to  be  taxed,  were  in  California,  and 
without  the  jurisdiction  of  the  State  of  Nevada.  That  during 
that  whole  period  they  had  no  money  at  interest  or  other  per- 
sonal property  within  the  State  of  Nevada,  and  were  not 
liable  to  any  tax  on  personal  property  within  said  State.  At 
least,  in  the  argument  of  this  case,  such  were  asstmied  to  be 
the  substantial  allegations  of  the  answer.  With  the  views 
entertained  by  the  Court  in  this  case,  it  is  not  necessary  to 
make  any  critical  examination  of  the  pleadings  to  see  whether 
they  do,  or  do  not  sufficiently  make  the  points  relied  on  in  the 
argument. 

A  demurrer  was  interposed  to  this  answer  in  the  Court 
below,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense  to  the  action.  The  Court  sustained  the 
demurrer  and  gave  leave  to  the  defendants  to  amend  within 
within  twenty  days.    Without  waiting  for  the  expiration  of 


Digitized  by 


Google 


stfPRiaifi  cotmT  oi^  Nevada,  ises.     m 

SUte  of  Neradft  v.  Earl  ^  aL 

ihe  twenty  days,  or  the  rendition  of  judgment  upon  failure  to 
amend,  defendants  appealed  from  the  order  sustaining  the 
demurrer. 

Upon  this  state  of  facts  the  case  was  argued  in  this  Court 
without  any  suggestion  or  objection  that  the  appeal  was  not 
properly  ti^en. 

The  Court  believing  an  expression  of  opinion  on  their  part, 
upon  the  points  presented  in  argument,  might  save  much  trou- 
ble to  the  Tax  Assessors,  Tax  Collectors,  and  other  State 
officers  charged  with  the  collection  of  revenue,  will,  notwith- 
standing the  irregular  manner  in  which  this  case  comes  up, 
state  their  views  of  the  law  in  regard  to  taxing  money  at 
interest,  secured  by  mortgage  or  otherwise. 

In  tjie  first  place,  all  land  or  real  estate  in  this  State  (except 
Government  land  and  a  few  other  classes  of  property  especially 
mentioned  in  the  Revenue  Act)  is  subject  to  taxation.  This 
burden  is  laid  on  land  equally,  according  to  its  value,  without 
any  regard  to  the  fact  as  to  whether  it  is  or  is  not  mortgaged. 

Secondly,  all  money  in  the  State  on  the  first  Monday  of 
May  in  each  year  is  subject  to  taxation,  and  if  taxed  a  lien 
relates  back  to  that  day  in  favor  of  the  State,  according  to  the 
letter  of  the  statute  upon  each  piece  of  gold  or  silver  coin 
within  its  limits.  A  lien  also  accrues,  or  may  accrue,  if  the 
Tax  Collector  finds  it,  on  each  piece  of  coin  that  may  come 
into  the  State  between  the  first  Monday  of  May  and  Novem- 
ber of  each  year ;  but  the  same  coin  which  was  taxed  in  the 
hands  of  A  on  the  first  Monday  of  May,  could  not  again  be 
taxed  in  the  hands  of  B  a  week  afterwards. 

The  true  theory  of  the  statute  is  that  each  piece  of  tangible 
real  or  personal  property  within  the  State  between  the  first 
Monday  of  May  and  the  first  Monday  of  November,  each 
inclusive,  should  be  taxed  once  at  its  true  value,  and  only  once. 
These  preliminary  remarks  have  been  made  because  in  the 
argument  of  this  case  there  seemed  to  be  some  difficulty  in 
determining  in  the  minds  of  counsel  what  the  State  could  tax 
and  what  it  had  taxed.  The  tax,  however,  upon  "money  at 
interest  secured  by  mortgage,"  is,  in  the  opinion  of  this  Court, 
neither  a  tax  on  coin,  which  is  taxed  as  tangible  personal 
property^  a  tax  on  the  land  mortgaged,  which  is  taxed  at  its 
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value,  without  regard  to  the  mortgage,  nor  a  tax  on  the  piece 
or  pieces  of  paper  upon  which  the  note  and  mortgage  are 
written,  but  it  is  a  tax  on  a  chose  in  acHon;  in  other  words, 
it  is  a  tax  on  the  right  which  a  party  has  to  receive  or  collect 
a  certain  amount  of  money.  Choses  in  action  are  intangible, 
and  have  no  locality  separate  from  the  person  possessing  the 
power  to  enforce  the  right. 

All  choses  in  action  follow  the  person  of  the  owner.  No 
doubt  the  State  may  tax  such  rights  when  held  by  its  citizens, 
but  if  a  party  lives  in  another  State,  this  State  has  no  jurisdic- 
tion or  control  over  the  person  of  such  non-resident  and  none 
over  the  chose  in  action^  because  it  has  no  location  or  tangi- 
bility in  this  State.  The  same  debt  might  be  secured  by 
separate  and  distinct  mortgages  in  twenty  States  at  the  same 
time.  K  the  recordation  then  of  a  mortgage  in  this  State 
would  fix  the  sitiM  of  the  chose  in  a<!tion  here,  the  recordation 
of  other  mortgages  would  fix  it  in  nineteen  other  States  at  the 
same  time,  and  each  State  would  have  a  right  to  tax  this  same 
chose  in  action  within  its  own  borders,  thus  levying  twenty 
annual  taxes  on  the  same  property  within  the  same  year,  which 
would  be  a  manifest  absurdity. 

The  State  can  only  tax  such  choses  in  action  as  belong  to  its 
own  citizens  or  residents.  This  Court  has  no  jurisdiction  to 
try  an  appeal  from  an  order  sustaining  a  demurrer  in  a  civil 
case  where  no  judgment  has  been  rendered. 

The  consent  of  all  parties  or  waiver  of  the  point  by  respon- 
dent cannot  confer  jurisdiction ;  we  are  therefore  compelled 
to  dismiss  this  appeal. 


D.  E.  EASTERBROOK,  Restondeot,  v.  M.  UPTON,  btal.. 

Appellants. 

An  appeal  from  an  interlocutory  order  granting  a  temporarj  injonctiott,  will  not  !>• 
Bustained  when  snch  Interlocntoiy  order  was  anapended  by  a  final  decree  befot« 
appeal  taken. 

The  proper  practice  when  a  demnrrer  is  orermled  ia  to  gire  time  to  replead. 

Query :  If  a  judgment  lien  lacks  only  a  few  days  of  expiring  by  lapse  of  time  whea 
a  levy  is  made  thereunder  on  real  estate,  can  the  ieyy  so  extend  the  lien  m  to 
make  a  ralid  sale  thereunder,  which  will  defeat  a  title  acquired  by  a  atrangar  to 
the  judgment  prior  to  the  issuance  of  the  execution. 
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Appeal  from  the  District  Court,  Second  Judicial  District, 
State  of  Nevada,  Ormsby  County,  Hon.  S.  H.  "Wright  pre- 
siding. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Clayton  <&  Clarke  for  Appellants. 

Easterbrook  having  purchased  seventeen  days  before  the 
expiration  of  plaintiff's  lien,  purchased  subject  to  his  lien.  By 
obtaining  the  legal  estate,  he  cannot  deprive  plaintiff  of  his 
equity.    (2  Leading  Cases  in  Equity,  135.) 

Easterbrook  having  purchased  with  notice  before  expiration 
of  old  lien,  holds  subject  to  the  new  or  continued  lien  created 
or  extended  by  the  levy. 

AtwaAer  cfe  Flamdrau  Attorneys  for  Kespondent. 

The  statute  creates  a  lien  which  had  no  existence  at  common 
law.     {AcTdey  v.  Chamberlain^  16  Cal.  182.) 

Being  created  by  statute  it  can  have  no  existence  beyond  the 
term  for  which  it  is  created.  (See  Little  v.  Harvey ^  9  Wend. 
157;  Roe  v.  Swart ^  5  Cow.  294;  Petit  v.  Shepherd^  5  Paige, 
493 ;  James  v.  HiMard,  1  Paige,  228 ;  Tufts  v.  Tufts,  18 
Wend.  621 ;  Graff  \.  Kip,  1  Ed.  Ch.  R.  619  ;  Lansing  v.  Vis- 
cheTy  1  Cow.  431 ;  Davis  v.  Tiffany^  1  Hill,  642 ;  Dickinson 
V.  CoUinSy  1  Swan  (Term),  516 ;  Dickinson  v.  Gillilandy  1 
Cow.  481 ;  Isaac  v.  Sudfty  10  Cal.  71 ;  Ackley  v.  Chamherlainy 
16  Cal.  182.) 

The  only  exception  to  this  rule  is,  when  the  remedy  has  been 
suspended  by  injunction  or  other  legal  process.  (See  18  Wend. 
621 ;  1  Cowen,  431 ;  10  Cal.  71.) 

The  New  York  cases  are  not  analogous,  because  their  statute 
confines  the  lien  to  ten  years,  not  absolutely,  but  only  as  against 
bona  fide  purchasers. 

It  has  been  held  everywhere,  except  in  Pennsylvania,  that 
the  levy  will  not  extend  the  lien  beyond  the  time  limited  in 
the  statute.  (See  on  this  point  the  authorities  cited  in  Isaac  v. 
Smft,  10  Cal.  71.) 

There  is  no  law  authorizing  the  mere  levy  of  an  execution 
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on  real  estate.     Such  property  is  sold  by  virtue  of  the  judg- 
ment lien,  and  not  by  virtue  of  any  levy  thereon. 

Justice  Beatty  delivered  the  opinion  of  the  Court,  Justice 
BsosNAN  concurring. 

Chief  Justice  Lewis  did  not  participate  in  the  hearing  of 
this  case. 

On  the  80th  day  of  January,  1863,  Upton  obtained  and 
docketed  a  judgment  against  oneEemington  in  Ormsby  County. 
Bemington  at  the  time  owned  a  piece  of  real  estate  in  that 
county  known  as  the  St.  Charles  Hotel.  On  the  13th  of  Janu- 
ary, 1865  (seventeen  days  before  Upton's  lien  expired),  Bem- 
ington  sold  the  St.  Charles  property,  or  his  interest  in  it,  if  any 
interest  he  then  had,  to  Easterbrook.  Soon  after  the  sale  of 
Remington  to  Easterbrook,  and  while  the  lien  was  still  in 
existence  in  favor  of  Upton  (unless  it  had  been  divested  by 
sales  under  former  judgments),  but  within  about  thirteen  days 
of  its  expiration  by  statute,  Upton  caused  an  execution  to  be 
issued  on  his  judgment,  and  to  be  levied  on  the  St.  Charles 
Hotel,  and  possibly  other  property.  The  respondent  Easter- 
brook then  filed  his  bill  praying  for  an  injunction,  perpetually 
enjoining  the  Sheriff  of  Ormsby  County  and  Upton  from  sell- 
ing the  said  hotel  property  under  said  execution.  The  bill 
seems  to  be  based  on  two  distinct  grounds  : 

JF^irst — That  though  Upton's  lien  had  not  expired  by  limita- 
tion when  the  execution  was  issued  and  the  levy  made,  yet  the 
two  years  had  expired  before  the  biU  was  filed  and  before  any 
sale  was  made.  That  as  the  lien  was  to  expire  by  limitation 
on  the  30th  of  January,  1865,  a  levy  made  on  the  17th  of 
January  1865,  could  not  prolong  that  lien  until  some  day  in 
February,  when  the  sale  was  advertised  to  take  place. 

The  other  ground  taken  was  that  Easterbrook  had  acquired 
title  to  the  St.  Charles  Hotel  through  other  judgments,  prior 
in  date  and  lien  to  the  judgment  of  Upton,  "  which  were  and 
are  indefeasible  by  any  right  of  said  defendant,  M.  Upton, 
under  his  said  judgment  against  the  aforesaid  property." 

To  this  complaint  a  demurrer  was  filed  upon  the  general 
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grounds  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  demurrer  was  argued,  considered,  overruled,  and  a 
decree  entered  giving  all  the  relief  asked,  and  perhaps  more 
than  was  asked.  It  does  not  appear  whether  the  argument  of 
demurrer  was  on  the  same  day  it  was  overruled  or  not,  nor 
whether  defendants  or  their  attorneys  had  notice  of  the 
ruling  of  the  Court,  and  an  opportunity  to  ask  for  leave  to 
answer. 

It  does  appear  that  the  decree  was  entered  the  same  day 
the  demurrer  was  overruled.  We  allude  to  these  facts  in  rela- 
tion to  the  time  of  sustaining  the  demurrer  and  the  entering 
of  the  decree  merely  to  suggest  that  it  would  be  a  proper  prac- 
tice in  all  cases  where  a  demurrer  to  a  complaint  is  overruled, 
to  give  some  notice  of  the  ruling  to  the  party  against  whom 
it  is  made,  and  afford  an  opportunity  to  answer. 

We  cannot  determine  in  this  case  whether  there  was  a  denial 
of  such  opportunity  to  the  defendant,  or  whether  the  immedi- 
ate entry  of  the  decree  without  notice  was  error,  for  the  reason 
that  there  appears  to  be  no  appeal  from  the  decree.  The 
appeal  is  only  from  an  interlocutory  order  granting  a  tempo- 
rary injunction.  That  order  has  been  superseded  by  the  decree 
for  a  final  and  perpetual  injunction.  It  would  be  mere  folly 
in  this  Court  to  set  aside  an  order  which  was  already  fv/Mst/us 
officio  before  the  appeal  was  taken. 

The  only  points  presented  in  the  argument  of  this  case  by 
counsel  on  either  side,  was  as  to  whether  Upton's  lien,  by  virtue 
of  judgment  docketed  January  30,  1863,  could  be  extended 
by  the  levy  of  execution  up  to  the  day  of  sale  in  February, 
1865,  so  as  to  squeeze  out  the  title  which  Easterbrook  acquired 
by  deed  from  Eemington,  dated  January  13,  1865. 

There  is  some  difficulty  on  this  point,  and  we  are  not  disposed 
to  express  any  opinion  thereon,  as  there  is  no  appeal  from 
the  decree  made  in  the  case.  If  we  understand  the  allegations 
as  to  the  other  branch  of  the  case,  that  Easterbrook  had  pur- 
chased the  St.  Charles  before  he  filed  his  bill,  under  executions 
on  senior  judgments,  and  had  obtained  his  deeds  under  those 
purchases,  we  think  this  would  have  been  sufficient  reason  for 
enjoining  the  sale  under  Upton's  execution,  and  we  do  not  see 
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how  this  question  as  to  the  extension  of  the  lien  could  ever 
have  arisen.  The  facts  on  this  branch  of  the  case  ai*e  not  as 
fully  and  precisely  stated  as  they  should  have  been.  If,  how- 
ever, the  facts  are  not  sucli  as  we  suppose  them  to  be  from  the 
complaint,  the  true  facts  should  have  been  shown  in  an  answer. 

We  have  not  noticed  any  supposed  errors  in  the  final  decree, 
because  there  is  no  appeal  from  the  judgment.  The  appeal  is 
dismissed. 

Judgment  in  favor  of  respondent  for  his  costs. 


H.  C.  BEOWN,  Appellant,  v.  GEORGE  D.  ROBERTS, 

Respondent. 

In  the  year  1861,  one  Orris  located  a  ten  acre  tract  of  land  near  Gtold  Hill,  in  the 
Conntj  of  Storey^  bnilt  a  small  house  thereon,  placed  stakes  around  the  entire 
tract,  dug  and  waUed  up  a  spring  thereon,  and  resided  upon  the  premises  until 
the  conveyance  to  plaintiff.  Before  this  conveyance  the  grantors  of  defendant 
entered  on  the  premises,  with  the  consent  of  Orvis,  erected  a  small  toll-house 
thereon  near  the  spring,  and  continued  to  use  and  occupy  it  as  a  tolUhouse 
untU  the  bringing  of  this  action.  Immediately  after  the  conreyance  to  plaintiff 
he  fenced  ihe  entire  tract  and  built  a  house  and  saloon  thereon.  After  all  this 
work  had  been  done  by  plaintiff,  the  defendant  fenced  in  a  portion  of  the  prem- 
ises, about  one  hundred  feet  square,  which  included  the  toll-house  and  the 
spring,  claiming  it  adrersely  to  plaintiff.  Held  that  plaintiff  was  entitled  to  the 
possession  of  the  entire  ten  acre  tract  except  that  upon  which  the  toll-house 
stood.  Held,  also,  that  eren  if  plaintiff  had  acquired  no  title  whaterer  from  his 
grantor,  that  his  own  acts  of  improrement  were  sufficient  to  entitle  him  to  the 
possession  of  the  premises,  except  that  portion  actually  occupied  by  the  house 
of  defendant. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Richard  Risma 
presiding. 

The  facts  appear  in  the  opinion  of  the  Court. 

HilZyer  (&  Whitman^  Attorneys  for  Appellant. 

That  portion  of  the  charge  of  the  Court  which  referred  to 
a  supposed  consent  on  the  part  of  plaintiff's  grantor  to  the 
occupancy  of  the  land  in  controversy  was  calculated  to  mislead 
the  jury,  as  there  was  no  evidence  tending  to  make  such  proof. 
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The  Court  erred  in  excluding  the  proffered  evidence  of 
local  custom.     {Plvme  v.  Seward^  4  Cal.  94.) 

The  verdict  of  the  jury  should  have  been  in  favor  of  plain- 
tiff; if  not  in  whole,  then  in  part;  and  plaintiff  should 
have  recovered  all  of  the  demanded  land  save  thut  actually 
occupied  by  defendant's  house ;  his  actual  possession,  and  the 
extension  thereof  by  his  deed,  was  sufficient  for  that.  {ElMcot 
V.  Pearly  10  Peters,  412.) 

The  evidence  in  the  case  showed  that  defendant  claimed 
the  demanded  premises  only  as  a  toll-house  and  place  for  the 
collection  of  tolls,  and  also  showed  that  the  place  occupied  by 
them  was  in  violation  of  the  statutes  granting  the  franchise, 
and  therefore  all  right  to  such  possession  was  shown  out  of 
them.     (Statutes  of  Nevada,  1862,  p.  23.) 

Taylor  c6  Campbell^  for  Eespondent. 

No  brief  on  file. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

Ejectment  to  recover  a  piece  of  land  located  on  American 
Flat,  in  the  county  of  Storey.  It  appears  from  the  evidence 
that  the  premises  in  dispute  were  a  small  portion  of  a  ten 
acre  tract  located  by  one  Orvis,  in  the  year  1861.  About  the 
time  of  the  location  he  built  a  small  house  upon  the  ground, 
placed  stakes  around  the  entire  tract,  dug  out  and  walled  up 
a  spring  thereon,  and  resided  upon  the  premises  from  that 
time  until  the  conveyance  to  the  plaintiff.  Immediately  after 
the  conveyance  to  him  the  plaintiff  built  a  fence  around  the 
ten  acres,  and  erected  a  dwelling  house'and  saloon  within  the 
inclosure.  It  appears  that  in  July,  A.  D.  1863,  and  before 
the  conveyance  to  plaintiff,  the  grantors  of  defendant  erected 
a  small  toll-house  on  the  premises,  near  the  spring,  and  con- 
tinued to  occupy  it  for  that  purpose,  apparently  by  the  permis- 
sion of  Orvis,  plaintiff's  grantor. 

After  the  conveyance  to  plaintiff,  and  after  he  had  built  his 
house  and  saloon  and  inclosed  the  land,  defendant  laid  claim 
to  a  portion  of  the  ten  acres  about  one  hundred  feet  square, 
which  included  the  spring  and  the  toll-house,  and  fenced  the 
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same.  This  action  is  brought  to  recover  the  small  lot  of  land 
thns  inclosed  by  defendant.  Verdict  for  defendant ;  plaintiff 
appeals. 

There  seems  to  have  been  some  evidence  before  the  jury 
from  which  it  might  be  inferred  that  defendant  and  his 
grantors  acquired  a  right  or  license  from  Orvis  to  build  the 
toll-house  in  question  on  the  premises,  and  the  plaintiff  seems 
to  have  purchased  subject  to  that  right ;  but  there  appears  to 
be  no  testimony  from  wliich  it  would  be  inferred  that  any- 
thing more  was  granted  than  the  bare  right  to  build  and 
occupy  a  toll-house.  It  is  only  necessary,  therefore,  to  inquire 
whether  the  plaintiff  had  such  a  possession  of  the  ten  acre 
tract  as  is  required  by  the  law  at  the  time  the  defendant 
began  to  inclose  the  lot  in  dispute.  Whether  the  plaintiff's 
deed  extended  his  possession  to  the  boundaries  described 
therein  need  not  be  determined  in  this  action,  for  we  think  it 
is  clearly  shown  that  the  plaintiff  had  acquired  actual  posses- 
sion of  the  entire  tract  (except  that  actually  occupied  by  the 
toll-house)  by  his  inclosure  and  residence  thereon  before  the 
defendant  indicated  his  intention  to  claim  anvthins:  more 
than  the  right  to  the  toll-house.  Prior  to  the  inclosure  by  the 
plaintiff,  the  defendant  seems  never  to  have  claimed  any  other 
right ;  he  had  done  nothing — neither  fenced,  surveyed,  driven 
stakes,  nor  in  any  manner  manifested  an  intention  to  claim 
any  land  beyond  that  upon  which  his  building  stood. 

Neither  the  character  of  the  building  nor  the  purpose  for 
which  it  was  erected  is  such  as  would  lead  any  one  to  suppose 
that  any  land  except  that  which  was  covered  by  it,  and  an 
access  to  the  road  if  it  is  not  directly  on  it,  was  necessary  to 
its  complete  enjoyment! 

At  the  time  the  plaintiff  purchased  there  he  had  good 
reason  to  believe  that  defendant  claimed  nothing  but  the 
house,  and  perhaps  the  land  which  it  covered.  K  it  were 
admitted,  then,  that  the  plaintiff  acquired  no  title  whatever 
from  his  grantor,  his  own  acts  were  amply  sufficient  to  give 
him  title  against  defendant,  who  had  done  nothing  towards 
making  a  claim  until  after  the  plaintiff  had  perfected  his. 

The  defendant  may  possibly  be  entitled  to  the  land  upon 
which  the  toll-houBe  and  any  other  building  which  was  erected 
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at  the  time  of  the  plaintiff's  purchase  stand,  but  he  has  not 
shown  sufficient  to  enable  him  to  retain  more  than  that. 

The  judgment  of  the  Court  below  is  reversed  and  new  trial 
ordered. 


PHILIP  RICHARDSON,  Respondent,  v.  JONES  A  DEN- 
TON, Appellants. 

Tbe  use  of  intoxicating  liquor  by  a  juror  daring  the  progress  of  a  trial,  or  after  the 
case  has  been  submitted,  unless  furnished  by  the  party  in  whose  faror  the 
rerdict  is  giyen,  or  unless  it  is  shown  that  intoxicating  effects  were  produced, 
is  no  ground'for  setting  aside  the  verdict  or  awsrding  a  new  triat 

Erery  irregularity  on  the  part  of  a  jury  does  not  authorize  the  rerdict  to  be  set  sside 
unless  the  party  complaining  shows,  by  reasonable  presumption  at  least,  that 
he  has  been  injured  thereby. 

The  violation  of  a  contract  in  which  a  penalty  for  breach  is  inserted,  does  not  nec- 
essarily authorize  the  recovery  of  such  penalty. 

In  an  action  upon  such  an  instrument,  the  plaintiff  should  not  only  prove  the  con- 
tract and  the  breach  by  defendant,  but  in  addition  thereto  it  is  necessary  to 
establish  actual  damages  resulting  from  such  breach,  or  he  can  only  recover  a 
mere  nominal  sum. 

In  such  case  an  allegation  of  actual  damage,  or  the  statement  of  facts  from  which  it 
must  be  inferred,  is  indispensably  necessary  to  the  sufKoiency  of  a  complaint 
where  more  than  mere  nominal  damages  were  claimed. 

Where  no  time  is  specified  when  an  act  is  to  be  done,  it  will  be  presumed  in  law 
that  it  is  to  be  done  within  a  reasonable  time. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict, State  of  Nevada,  Douglas  County,  Hon.  Daniel  Vibgin 
presiding. 

In  the  agreement  upon  which  this  action  was  brought  the 
plaintiff  and  the  defendants  bound  themselves  in  the  penal 
sum  of  ten  thousand  dollars  for  the  performance  of  its  stipula- 
tions and  agreements. 

The  plaintiff  alleges  a  breach  of  the  agreement  on  the  part 
of  the  defendants,  but  does  not  allege  that  lie  suffers  any 
actual  damage  thereby;  but  claims  judgment  for  the  penal 
sum  of  ten  thousand  dollars,  iixed  in  the  agreement  as  stipu- 
lated damages.  Upon  this  count  in  the  complaint  the  jury 
gave  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  six  thou- 
sand five  hundred  dollars. 

Upon  tb^  motion  for  new  trit^l  the  aflSdavit  of  the  Deputy 
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Sheriff  who  had  charge  of  the  jury  was  produced,  wherein  he 
swears  that  after  the  jury  had  retired  to  deliberate  upon  their 
verdict  they  had  in  their  possession  and  drank  freely  of  brandy 
and  wliisky ;  but  it  is  not  shown  by  whom  the  liquor  was  fur- 
nished, nor  that  any  of  the  jurors  became  intoxicated. 
New  trial  refused,  and  defendants  appeal. 

Bryan  dk  Seely^  Attorneys  for  Appellants. 

The  first  count  of  the  complaint  and  the  one  upon  which 
the  verdict  was  found,  is  upon  a  penal  bond  or  contract,  and 
there  is  no  averment  that  the  plaintiff  has  suffered  damage  by 
reason  of  the  alleged  breaches  of  the  contract.  Such  an  aver- 
ment is  necessary.  (1  Van  Sanford's  Pleadings,  829,  830,  831 ; 
1  Chitty's  Pleadings,  684.) 

The  jury  while  deliberating  to  make  up  their  verdict  drank 
spirituous  liquor.  {State  v.  EngU^  13  Ohio  R.  490 ;  The  Peo- 
ple V.  Dimglds^  4  Cowen,  26  ;  Brant  v.  Fowler^  7  Cowen,  662; 
Rose  v.  Smithy  4  Cowen,  17 ;  Kellogg  v.  Beed^  15  John.  R. 
465 ;  State  v.  Prescott^  7  New  Hampshire,  287 ;  Gregg  v. 
McDaid^  4  Harrington  R.  367 ;  Stone  v.  The  State^  4  Hum- 
phrey, 27 ;  People  v.  Bwnsome^  17  Wend.  417.) 

Authorities ^^r  contra:  Wilson  v.  Ahrahofns,  1  Hill,  N.  Y. 
207 ;  Preston  v.  Humphreys^  6  Greenleaf,  379 ;  United  States 
V.  OUbert,  2  Sumner,  21.) 

CradlehoMgh  c6  Bmmfidd^  Attorneys  for  Respondent. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

The  verdict  in  this  case  being  for  the  plaintiff  the  defend- 
ants moved  for  a  new  trial,  which  was  denied ;  defendants 
appeal,  and  claim  that  the  judgment  should  be  reversed. 

Fi/rst — ^Because  of  the  misconduct  of  the  jury ;  and 

Second — ^Because  the  plaintiff  not  having  alleged  or  claimed 
damages  in  his  complaint,  the  verdict  which  was  for  six  thou- 
sand five  hundred  dollars,  was  not  authorized  by  it. 

Upon  the  motion  for  new  trial  the  defendants  produced  the 
affidavit  of  N.  C.  Kinney,  the  Deputy  Sheriff  who  was  in  charge 
of  the  jury  after  they  had  TQtired  to  deliberate  on  their  verdict, 
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in  which  he  swears  that  the  jurors  had  in  their  possession  and 
drank  spirituous  and  intoxicating  liquor,  without  the  consent 
or  authority  of  the  Court ;  that  while  he  was  absent  from  the 
jury  room  for  a  short  time  the  jurors  drank  the  larger  portion 
of  two  bottles  of  the  liquor ;  that  he  threw  away  the  remain- 
der, and  received  the  assurance  of  the  jurore  that  there  was  no 
more  liquor  in  their  possession ;  but  that  he  again  found  them 
in  possession  of  and  drinking  what  he  supposed  to  be  either 
brandy  or  whisky. 

It  is  not  stated,  however,  by  whom  the  liquor  was  fur- 
nished, or  that  so  much  was  drank  as  to  intoxicate  or  affect 
any  of  the  jurors  in  the  least.  It  has  been  held  that  a  mere 
drinking  of  intoxicating  liquor  by  a  juror  during  the  progress 
of  a  trial,  regardless  of  the  quantity  or  the  fact  that  it  was 
furnished  by  himself,  would  authorize  the  setting  aside  of  the 
verdict.  {People  v.  Dowjla^^  4  Cowcn,  26 ;  Brcmt  v.  Fowler^ 
7  Cowen,  562;  Hose  v.  Smith  cfe  Davy^  4  Cowen,  17; 
Kdloffi/  cfe  Reed,  v.  Wilds,  15  Johns.  R.  455,  and  Ths  Peo- 
ple V.  BmiaoTne,  7  Wend.  417.)  But  these  decisions  are  not 
followed  in  the  later  cases.  In  WiUmi  v.  Abralmms  (1  Hill, 
N.  Y.  R.  207),  they  were  all  reviewed,  and  the  Court  held 
that  the  use  of  intoxicating  liquor  by  jurors,  unless  furnished 
by  the  person  in  whose  favor  the  verdict  was  given,  or  unless 
it  were  shown  to  have  produced  intoxicating  eftects,  was  no 
ground  for  setting  aside  the  verdict. 

Judge  Bronson  in  delivering  the  opinion  of  the  Court  con- 
cludes as  follows : 

"  When  in  the  course  of  the  trial  a  juror  has  in  any  way 
come  under  the  influence  of  the  party  who  afterwards  has  the 
verdict,  or  there  is  reason  to  suspect  that  he  has  drank  so 
much  at  his  own  expense  as  to  unfit  him  for  the  proper  dis- 
charge of  his  duty,  or  where  he  has  so  grossly  misbehaved 
himself  in  any  other  respect  as  to  show  that  he  had  no  just 
sense  of  the  responsibility  of  his  station,  the  verdict  ought  not 
to  stand.  But  every  irregularity  which  would  subject  the 
juror  to  censure,  whether  in  drinking  spirituous  liquors,  sep- 
arating from  his  fellows,  or  the  like,  should  not  overturn  the 
verdict,  unless  there  is  some  reason  to  suspect  that  irregularity 
may  have  b^  an  influence  on  the  final  result," 
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This  decision  was  followed  by  the  same  Court  in  Dtmnmg 
V.  Humphrey  cfe  Clark^  and  they  are  sustained  by  numerous 
authorities  both  in  this  country  and  in  England.  {Commonr 
wealth  V.  Roby,  12  Pick.  510 ;  6  Greenleaf,  379 ;  United  States 
V.  Gilbert^  2  Sumner,  21 ;  Duke  of  Richmond  v.  Wise^  1  Vent. 
124;  The  King  v.  Burdett,  12  Mod.  111.) 

Every  irregularity  on  the  part  of  a  jury  does  not  authorize 
the  verdict  to  be  set  aside,  unless  the  party  complaining  shows 
at  least  by  reasonable  presumption  that  he  has  been  injured 
thereby. 

In  this  case  we  see  nothing  from  which  it  can  be  even 
inferred  that  the  defendants  were  prejudiced  by  the  miscon- 
duct complained  of.  If  it  were  shown  that  any  of  the  jurors 
drank  so  much  liquor  as  to  incapacitate  them  from  the  proper 
discharge  of  their  duty,  or  so  as  to  become  in  the  least  intoxi- 
cated, the  verdict  should  be  set  aside.  Nothing  of  the  kind, 
however,  appears. 

The  second  point  relied  on  by  counsel  for  appellant  seems  to 
be  well  taken.  The  complaint  seems  to  be  framed  solely  with 
the  view  of  recovering  the  penalty  specified  in  the  agreement 
between  plaintiff  and  defendants,  regardless  of  whether  any 
actual  damage  had  been  suffered  or  not  by  the  breach  of  contract. 
The  law,  however,  only  authorizes  the  recovery  of  the  actual 
damage  sustained  upon  the  breach  of  a  contract  of  this  char- 
acter ;  and  if  no  actual  damage  is  proven  none  can  be  recov- 
ered, though  a  breach  of  contract  is  shown. 

The  violation  of  an  argument  in  which  a  penalty  for  breach 
is  speci&ed  does  not,  therefore,  necessarily  authorize  a  recovery 
of  such  penalty. 

In  an  action  upon  such  an  instrument  the  plaintiff  should 
not  only  prove  the  contract  and  the  breach  by  defendants,  but 
in  addition  thereto  it  is  necessary  to  establish  actual  damages 
resulting  from  such  breach,  or  he  can  only  recover  a  m^e 
nominal  sum.  In  such  a  case,  if  only  nominal  damages  can 
be  recovered  where  there  is  no  actual  damage  sustained,  it  fol- 
lows that  an  allegation  of  damage  or  the  statement  of  facts 
from  which  it  must  be  inierred  becomes  indispensably  neces- 
sary to  the  sufficiency  of  a  complswt  where  more  than  mere 
nominal  damages  are  claimed. 
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We  find  no  such  allegation  in  the  complaint  in  this  action. 
The  statement  that  on  the  10th  day  of  August,  A.  D.  1864, 
plaintiff  had  sawed  and  delivered  in  the  mill  yard  three  hun- 
dred thousand  feet  of  lumber  more  than  the  defendants  had 
received  or  paid  for,  does  not  necessarily  show  a  breach  of 
contract,  for  the  agreement  provides  only  for  the  payment  on 
the  tenth  day  of  each  month  for  so  much  lumber  as  would 
appear  by  the  shipping  books  of  defendants  to  have  been 
delivered  to  them. 

And  there  is  no  provision  in  the  instrument  requiring  the 
defendants  to  receive  the  lumber  as  fast  as  it  was  sawed.  It 
is  quite  evident,  however,  that  they  were  to  pay  for  it  only  s& 
it  was  received  by  them  and  evidenced  by  their  shipping  books. 

If  they  refused  for  an  unreasonable  time  to  receive  and  pay 
Ibr  lumber  sawed  by  plaintiff,  there  should  be  an  allegation  to 
that  effect  in  the  complaint,  for  where  no  time  is  specified 
when  an  act  is  to  be  done,  it  will  be  presumed  in  law  that  it 
is  to  be  done  within  a  reasonable  time.  In  such  a  case  plain- 
tiff would  be  entitled  to  recover  the  same  as  if  there  had  been 
a  failure  to  perform  an  act  which  is  expressly  agreed  to  be 
performed  on  a  day  specified. 

The  complaint,  therefore,  does  not  state  facts  sufficient  to 
sustain  the  judgment. 

Judgment  reversed,  with  leave  granted  plaintiff  to  amend 
his  complaint. 


MOHAED    BROWN,    Respondent,   v.    E.    S.    DAVIS, 

Appellant. 

Tlie  Covntj  Reoorden  who,  mider  Beotion  82  of  Article  IV.  of  the  Constitatioii, 
heoome  «  c/leio  Anditm,  we  thoee  onlj  who  we  elected  under  a  legialstiTe 
enaetment  peased  after  the  adoption  of  the  Constitation.  The  fact  that  a 
Beoorder  is  eleeted  after  the  adoption  of  the  Constitution,  bnt  not  under  a  law 
passed  after  its  adoption,  will  not  entitle  him  to  the  position  of  Auditor. 

The  rule  is  cardinal  and  uniyersal  that  if  a  law  is  plain  and  unambiguous,  there  is 
no  room  for  oonstmction  or  interpretation. 

In  the  oonstmction  of  a  statute  the  intention  of  the  Legislature  is  the  primary 
object  to  be  ascertained,  but  to  ascertain  it  recourse  should  first  be  had  to  the 
Umguage  employed,  and  if  that  be  plain  and  unambiguous  the  Courts  must  gire 
it  its  strict  and  gnmmatioal  eonttmction. 
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Appeax  from  the  District  Court  of  the  Seventh  Judicial 
District,  State  for  Nevada,  Lander  County,  Hon.  W.  H. 
Beattt  presiding. 

The  defendant,  E.  S.  Davis,  was  duly  elected  County 
Kecorder  for  the  County  of  Lander  on  the  8th  day  of  Novem- 
ber, A.  D.  1864,  and  entered  npon  the  discharge  of  his  duties 
on  the  2d  day  of  January,  A.  D.  1865.  On  the  same  day  he 
duly  qualified  as  Auditor  of  Lander  County,  which  office  he 
claimed  to  exercise  by  virtue  of  being  Recorder.  He  received 
the  books  and  papers  of  the  Auditor's  office,  and  dischai^ed 
its  duties  up  to  the  time  of  the  bringing  of  this  action. 

The  plaintiflf,  Eichard  Brown,  was  duly  elected  County  Clerk 
of  Lander  County  on  the  8th  day  of  November,  1864,  and  duly 
qualified  and  entered  upon  the  discharge  of  the  duties  of  his 
office  on  the  2d  day  of  January,  A.  D.  1865,  and  on  the  26tli 
day  of  January  he  duly  qualified  as  Auditor  of  that  county, 
claiming  that  he  was  entitled  thereto  by  virtue  of  his  office  of 
County  Clerk. 

As  the  law  existed  prior  to  the  adoption  of  the  State  Con- 
stitution, the  County  Clerks  were  ex  officio  County  Auditors. 
It  was  claimed  by  the  defendant  in  this  proceeding  that  tlie 
Constitution  superceded  that  law  and  transferred  that  office  to 
the  County  Recorders.  Section  32,  Article  IV.  of  the  Consti- 
tution, under  which  this  claim  is  made,  reads  as  follows :  "  The 
Legislature  shall  provide  for  the  election  by  the  people  of  a 
Clerk  of  the  Supreme  Court,  County  Clerks,  County  Recorders, 
who  shall  be  ex  officio  County  Auditors,  District  Attorneys, 
Sheriffs,  County  Surveyors,  Public  Administrators  and  other 
necessary  officers,  and  fix  by  law  their  duties  and  compensa- 
tion." 

Ashley  and  Garber  &  IIupp^  Attorneys  for  Appellant. 

The  policy  of  the  Constitution  is  to  separate  the  office  of 
County  Clerk  and  that  of  Auditor.     (Art.  IV.,  Sec.  32.) 

It  is  also  the  policy  of  the  Constitution  to  have  all  county 
officers  elected  and  installed  before  its  adoption,  to  enjoy  their 
rights  and  to  exercise  their  powers  during  the  whole  term  of 
their  respective  offices.    (Art.  XVIL,  Sec.  13.) 
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The  general  policy  of  the  Constitution  should  be  subserved 
by  favorable  and  benign  construction.  (Broom's  L.  Max. 
237.) 

The  Constitution  takes  ejffect  of  its  own  vigor,  and  is  not 
dependent  on  the  rule  of  the  Legislature.  And  in  the  Consti- 
tution, Br  code  of  laws  was  adopted,  but  those  parts  inconsis- 
tent with  the  Constitution  declared  null.   (Art.  XVII.,  Sec.  2.) 

The  mode  and  time  of  an  election  may  depend  on  legisla- 
tion (11  Cal.  49;  12  Cal.  378,  394),  but  so  far  as  this  case  is 
affected,  the  necessay  legislation  is  contained  in  the  Constitu- 
tion, Article  XVII.,  Section  13,  and  in  the  laws  adopted  (Art. 
XVII.,  Sec.  13),  and  the  action  of  the  Convention  and  the  vote 
of  the  people  constitute  the  highest  of  legislative  Acts. 

The  case  of  Vesey  v.  Hermcmn^  1  Nev.  Rep.,  is  not  similar 
to  this,  in  that  botli  defendants  were  elected  before  the  Consti- 
tution took  effect,  and  so  Hermann  was  protected  in  the  Audi- 
torship  by  Section  13  of  Article  XVII.  of  the  Constitution. 
And,  in  fact,  the  turning  point  of  the  case  was,  that  Hermann 
should  not  be  deprived  of  a  right  he  held  at  the  adoption  of 
the  Constitution.  In  this  case  both  parties  were  elected  under 
the  Constitution  and  by  virtue  of  its  provisions  (Art.  XVII., 
Sec.  13),  and  legislative  enactments  duly  adopted  and  in  force. 
(Art.  XVII.,  Sec.  2.) 

It  matters  not  when  the  enactments  prescribing  the  mode  of 
election  was  passed,  it  is  of  consequence  only  that  at  the  time 
of  election  its  mode  was  provided  for  by  legislative  authority. 

The  language  used  in  the  decision  of  a  case  must  be  read  in 
view  of  the  facts  of  the  case  itself,  in  order  fully  to  understand 
its  meaning  and  scope.  Unless  so  read,  great  injustice  is  often 
done  a  Court  by  seeking  to  apply  its  language  to  a  different 
state  of  facts,  thus  destroying  and  misapplying  principles, 
which,  as  enunciated  and  applied  to  the  facts  of  the  first  case, 
were  clear  and  definite.  Hence  the  distinction  to  be  drawn 
between  this  case  and  that  of  Yesey  v.  neft^rrumn^  wherein  the 
facts  were  entirely  different. 

The  meaning  of  the  Constitution  is  that  County  Recorders 
shall  be  elected  in  the  manner  provided  or  to  be  provided  by 
legislative  Act.  The  effect  of  that  election  to  make  the  Recor- 
der Auditor,  depends  on  the  Constitution,  and  is  irrevocable. 
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The  Constitution  applies  to  all  Recorders  elected  after  its  adop- 
tion, and  the  liecorder  becoming  Auditor  does  not  depend  on 
an  Act  to  be  passed  otherwise  as  the  territorial  law  continued 
in  force,  and  prescribes  the  manner  of  election. 

The  State  Legislature,  by  simply  allowing  the  "  old  law  "  to 
stand,  may,  for  fifty  years,  defeat  the  constitutional  provision 
in  question. 

Labatt  <&  Wreny  Attorneys  for  Respondent. 

The  County  Clerks,  under  the  territorial  laws,  were  ex  officio 
county  officers.     (Session's  Laws  1862,  p.  148,  sec.  48.) 

Section  2  of  the  schedule  of  the  Constitution  provides  that 
"  all  laws  of  the  Territory  of  Itevada,  in  force  at  the  time  of 
the  admission  of  this  State,  not  repugnant  to  this  Constitution, 
shall  remain  in  force  until  they  expire  by  their  own  limitations, 
or  be  altered  or  repealed  by  the  Legislature." 

The  enjoyment  of  the  office  of  Auditor  by  the  Clerk,  and  the 
discharge  of  the  duties  of  the  office  until  the  election  of  a 
County  Recorder,  who  shall  be  ex  officio  Auditor  under  a  law 
to  be  passed  by  the  Legislature,  is  not  repugnant  to  the  Con- 
stitution. It  is  the  policy  of  the  Constitution  not  to  make 
any  change  in  the  Auditorship  until  a  Recorder  is  elected 
under  a  law  to  be  passed  by  the  Legislature  defining  his  duties. 

That  portion  of  Section  32  of  Article  IV.  of  the  Constitu- 
tion in  relation  to  County  Recorders,  only  applies  to  those  to 
be  elected  under  a  law  to  be  passed  by  the  Legislature.  (  Ve^ 
V.  Herma/nm,^  1  Nev.  Reports.) 

The  construction  of  the  provisions  of  the  Constitution  on 
this  point  in  Yesey  v.  Uemhamm,  is  so  plain  that  no  doubt  can 
exist  as  to  those  officers  in  Lander  County.  Although  by  the 
schedule,  they  were  elected  at  the  November  election,  yet  the 
Constitution  provides  that  the  change  in  the  Auditorship  shall 
only  affect  the  office  of  the  Recoder,  under  a  law  to  be  passed 
to  that  effect,  and  the  County  Cl^rk  of  Lander  acting  as  ex 
offi^  Auditor  makes  the  office  uniform  in  the  State,  whereas 
a  contrary  rule  would  violate  the  annunciation  of  the  law  in 
Yesey  v.  Hemumn^  and  create  a  distinction  in  Lander  County, 
where  such  is  not  the  intention  of  the  provisions  in  the  schedule 
of  the  Constitution. 
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The  judgment  of  the  Court  below  in  favor  of  the  relator 
should  be  s^rmed. 

Opinion  by  Lewis,  C.  J.,  Beattt  and  Brosnan  concurring. 

In  the  case  of  Vesey  v.  Henrumn  this  Court  held  that  the 
Eeoorders  who,  under  Section  82  of  Article  IV.  of  the  Consti- 
tntion,  become  ex  officio  County  Auditors,  are  those  only  who 
are  elected  under  a  legislative  enactment  passed  after  the  adop- 
tion of  the  Constitution ;  that  the  Constitution  clearly  hafl  ref- 
erence only  to  Eecorders  elected  by  virtue  of  some  lekWjpassed 
after  its  adoption.  This  is  unquestionably  the  strict  and  gram- 
matical construction  of  the  s^stion  referred  to.  It  declares 
that  the  Legislature  shaU  provide  for  the  election  of  County 
Becorders,  who  shall  be  ex  offioio  County  Auditors.  Strictly, 
this  language  can  have  reference  only  to  Becorders  elected 
under  a  law  to  be  passed  at  some  time  in  the  future  with 
respect  to  the  adaptation  of  the  Constitution.  It  is  claimed 
by  counsel  for  appellants,  however,  that,  as  the  plaintiff  and 
defendant  in  this  proceeding  were  elected  to  their  respective 
positions  after  the  adoption  of  the  Constitution,  this  case  does 
not  come  within  the  reasoning  of  the  case  of  Vesey  v.  Her- 
ma/rni;  that  by  the  adoption  of  the  Constitution,  all  the  laws 
of  the  Territory  of  Nevada  not  repugnant  to  it,  were  also 
adopted  as  the  laws  of  the  State,  and  that  the  election  of  the 
appellant  to  the  office  of  Becorder  under  the  law  so  adopted, 
brought  him  within  the  spirit  of  the  32d  section,  and  made 
him  ex  officio  Auditor.  If  we  depart  from  the  strict  literal 
construction  of  the  section,  we  will  find  it  difficult  ii'  not  impos- 
sible to  say  what  the  intention  of  the  framers  of  the  Constitu- 
tion was.  The  election  of  an  individual  under  a  law  existing 
at  the  time  the  Constitution  was  framed,  is  certainly  not  within 
the  literal  meaning  of  the  provision  referred  to.  The  language 
employed  in  the  Constitution  is  clear  and  explicit,  and  what- 
ever may  have  been  the  intention  of  its  framers,  we  cannot 
look  beyond  that  language  when  it  is  free  from  all  ambiguity. 

"  The  rule  is  cardinal  and  universal  that  if  the  law  is  plain 
and  unambiguous,  there  is  no  room  for  construction  or  inter- 
pretation." 
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In  Fisher  v.  Blighi  (2  Cranch.  358),  the  Supreme  Court 
said :  "  Where  a  law  is  plain  and  unambiguous,  whether  it  be 
expressed  in  general  or  limited  terms,  the  Legislature  should 
be  intended  to  mean  what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  construction." 

Again  the  same  Court  said : 

"  In  construing  these  laws  it  has  been  truly  stated  to  be  the 
duty  of  the  Court  to  effect  the  intention  of  the  Legislature ; 
but  this  intention  is  to  be  searched  for  in  the  words  which  the 
Legislature  has  employed  to  convey  it."  In  the  case  of  Noir 
ley  V.  Buck  (8  Bam.  and  Ores.  160,  164),  Lord  Tenterden 
said :  "  The  intention  of  this  Act  certainly  was  to  prevent 
voluntary  preferences;  the  wo^ds  may  probably  go  beyond 
the  intention  ;  but  if  they  do,  it  rests  with  the  Legislature  to 
make  an  alteration — the  duty  of  the  Court  is  only  to  construe 
and  give  effect  to  the  provision."  The  same  learned  Judge, 
in  Brandhig  v.  BarringUm  (6  lb.  467,  475),  used  the  follow- 
ing language :  "  Speaking  for  myself  alone,  I  cannot  forbear 
observing  that  I  think  there  is  always  danger  in  giving  effect 
to  what  is  called  the  equity  of  a  statute,  and  that  it  is  much 
safer  and  better  to  rely  on  and  abide  by  the  plain  words ; 
although  the  Legislature  might  possibly  have  provided  for 
other  cases  had  their  attention  been  directed  to  them." 

And  Bagley,  J.,  in  delivering  the  opinion  in  the  case  of 
The  King  v.  Inhabitards  of  Stake  JDamerd  (7  Bam.  and  Cres. 
563),  said :  "  I  do  not  know  how  to  get  rid  of  the  words  of 
this  section  of  the  Act  of  Parliament,  and  where  the  Legislar 
ture,  in  a  very  modem  Act  of  Parliament,  have  used  words  of 
a  plain  and  definite  import,  it  is  very  dangerous  to  put  upon 
them  a  construction  the  effect  of  which  will .  be  to  hold  that 
the  Legislature  did  not  mean  that  which  they  have  expressed." 
So  Tindell,  C.  J.  (531),  said  :  "  It  is  the  duty  of  all  Courts  to 
confine  themselves  to  the  words  of  the  Legislature — ^nothing 
adding  thereto,  nothing  diminishing."  The  intention  of  the 
Legislature  is  the  primary  object  to  be  ascertained  in  the  con- 
struction of  a  statute ;  but  how  is  that  to  be  done  ?  Recourse 
should  first  be  had  to  the  language  employed,  and  if  that  be 
clear  and  explicit,  and  there  be  nothing  de  hors  the  statute 
which  would  occasion  uncertainty,  the  Courts  must  give  that 
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language  its  strict  and  grammatical  construction.  (Sedgwick 
on  Statutory  and  Constitutional  Law,  243.) 

There  is  certainly  no  ambiguity  in  the  language  employed 
in  the  section  of  the  Constitution  under  consideration,  nor  is 
there  any  circimistance  that  we  are  aware  of  from  which  it 
can  be  inferred  that  the  framers  of  that  instrument  did  not 
intend  exactly  what  they  have  expressed  in  section  32.  If  we 
abandon  the  strict  letter,  and  endeavor  to  look  for  the  reasons 
or  the  policy  which  induced  its  adoption,  we  become  at  once 
involved  in  perplexing  doubts  and  uncertainties;  for  the 
argiunent  that  it  was  the  policy  merely  to  allow  all  persons  in 
office  at  the  time  of  the  adoption  of  the  Constitutjpn  to  con- 
tinue BO,  and  that  as  the  plaintiff  and  defendant  were  elected 
afterwards,  they  do  not  come  within  the  object  sought  to  be 
attained  by  the  Constitution,  may  be  answered  by  the  fact 
that  it  was  also  the  policy  of  the  Convention  to  make  the  sys- 
tem of  county  and  township  governments  uniform  throughout 
the  State,  and  that  that  system  should  go  into  operation  at  the 
same  time  in  all  the  counties  of  the  State. 

We,  therefore,  think  it  our  duty  to  adhere  to  the  strict  and 
granmiatical  construction  which  was  adopted  in  the  case  of 
Vesey  v.  Hermann. 

Judgment  affirmed. 


EDWARD  L.  LEVEY,  Eespondent,  v.  E.   A.   FAEGO, 

ApPELLAJfT. 

In  an  aoHon  for  damages  for  improperlj  saeing  out  a  writ  of  attachment,  it  is  neoes- 
saiy  to  aver  the  attachment  was  sued  out  '*  without  probable  cause." 

If  such  averment  is  omitted  in  the  complaint,  but  words  of  similar  import  are 
employed  in  lieu  thereof,  a  verdict  will  cure  the  defective  complaint,  even  if  it 
was  such  an  one  as  should  not  have  been  sustained  on  demurrer. 

"Where  a  demurrer  is  interposed  to  such  a  complaint  upon  the  general  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  goes  on  to  point 
out  the  particulars  in  which  the  complaint  is  defective,  but  does  not  show  the 
real  defect,  this  Court  will  not  hold  it  was  error  to  overrule  the  demurrer  if  the 
defendant  chooses  to  answer  instead  of  standing  on  his  demurrer.  This  Court 
will  treat  the  case  as  if  the  party  had  answered  without  any  demurrer. 

In  an  action  for  malioiously  sueing  out  the  writ  of  attachment,  it  is  necessafy  to 
show  not  only  a  want  of  probable  cause  but  also  malice  in  sueing  out  the  writ. 
It  is  not  sufficient  to  show  malice  in  prowctUin^  the  writ  if  there  was  none  in 
sueing  it  out. 
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If  the  writ  is  saed  out  bj  sn  tgent  malioloiiily  on  hia  part  and  without  probaUo 

oause,  he  ia  liable  and  not  the  principal. 
If  the  principal  malioiouBly  oontinnes  the  prosecution  after  he  is  informed  of  the 

fact  that  the  writ  was  sued  out  without  probable  eause,  he  will  be  liable  to  a 

special  action  for  the  damages  which  aocme  after  this  knowledge  is  obtained. 

But  the  complaint  must  state  these  facts  correctly. 
Proof  that  the  attachment  was  sued  out,  not  bj  the  defendant  but  hj  his  agent, 

would,  prima  faeU^  be  a  good  defense,  but  that  might  be  rebutted  by  proTiag 

that  the  agent  acted  under  the  express  direction  of  his  prindpaL 
The  method  of  making  and  settling  statements  on  motion  for  new  trial  commented 

on. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  State  of  Nevada,  Ormsby  County,  Hon.  S.  H. 
Wmght  presiding. 

The  facts  of  this  case  are  fully  stated  in  the  opinion. 

Clayton  d&  Clarice^  for  Appellant. 

The  demurrer  should  have  been  sustained,  because  the  com- 
plaint did  not  contain  the  averment  of  want  of  probable  cause. 
"Without  foundation  in  law  or  fact"  is  not  equivalent. 
(Drake  on  Attachments,  sees.  732,  734,  736.) 

It  has  been  held  that  the  expression,  without  legal  or  justi- 
fiable cause,  is  insufiicient.  (See  Drake  on  Attachment,  page 
627,  sec.  732;  see  also  3  Cal.  446;  17  Mass.  190;  12  Pick. 
324 ;  9  Conn.  309 ;  4  Watts  &  Sargent,  201 ;  9  O.  E.  143 ;  6 
B.  Munroe,  544.)  * 

Besides  want  of  probable  cause,  express  malice  must  be 
shown.  (2  Den.  617 ;  3  Abbott's  N.  Y.  Digest,  743-4,  Nos. 
5,  6,  7  and  8.) 

There  could  be  no  malice  on  the  part  of  defendant,  when 
he  neither  sued  out  the  attachment  nor  heard  that  it  was  sued 
out  until  a  period  some  weeks  subsequent  to  its  issuance. 

The  defendant  would  not  be  liable  for  the  malice  of  the 
agent  who  sued  out  the  attachment.  (Drake  on  Attachments, 
sec.  727;  7  Alabama,  622.) 

Nor  would  the  fact  that  plaintiff  maliciously  prosecuted  the 
writ  after  he  obtained  knowledge  of  its  issuance  sustain  this 
action.    (See  Drake  on  Attachment,  sec.  734 ;  4  Mass.  389.) 

The  allegata  and  probata  must  correspond.  (1  Van  Sand- 
ford's  Pleading,  pp.  827,  830-31.) 
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A.  C  JEUis^  for  Eespondent,  filed  a  brief  which  contained  a 
review  of  the  facts  of  the  case,  but  no  legal  proposition  which 
would  be  elucidated  by  inserting  it  here. 

The  opinion  of  the  Court  was  rendered  by  Justice  Bkattt, 
a  fiill  Bench  concurring. 

This  was  an  action  brought  for  a  malicious  issuing  and 
prosecution  of  a  writ  of  attachment. 

The  pleadings  and  evidence  show  that  one  Bedford  and  the 
plaintiff  Levey  were  liquor  merchants,  and  in  the  course  of 
their  trade  became  indebted  in  a  considerable  amount  to  the 
firm  of  C.  Fargo  &  Co.  of  San  Francisco. 

C.  Fargo  &  Co.  assigned  their  claim  against  Bedford  & 
Levey  to  the  defendant  in  this  action,  E.  A.  Fargo.  E.  A. 
Fargo  adjusted  part  of  the  claim  with  Bedford  &  Levey,  and 
for  the  balance  suit  was  brought ;  an  affidavit  for  attachment 
was  made  by  one  Abe  Xewberger,  acting  as  the  agent  of  E. 
A.  Fargo ;  the  writ  was  issued  and  levied  on  the  property  of 
the  plaintiff,  he  and  Bedford  having  dissolved  partnership 
before  the  issuance  of  the  writ.  Levey  &  Bedford  did  not 
defend  the  suit  instituted  against  them  by  £.  A.  Fargo,  but 
did  put  in  a  plea  in  the  nature  of  a  plea  in  abatement  to  the 
writ  of  attachment. 

This  plea  was  sustained,  the  attachment  abated,  and  then  the 
present  action  brought  by  Levey  for  injury  to  his  goods,  busi- 
ness, etc.  Fargo  demurred  to  the  complaint ;  the  demurrer 
was  overruled ;  he  then  answered,  and  the  case  was  tried  before 
a  jury,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
for  seventeen  hundred  and  twenty  dollars.  Defendant  moved 
for  a  new  trial,  which  motion  was  overruled,  and  an  appeal 
from  the  order  overruling  that  motion  taken  to  this  Court. 

The  first  point  made  by  appellant  is  that  the  Court  erred  in 
overruling  the  demurrer.  It  is  contended  that  the  complaint 
does  not  state  facts  sufficient  to  sustain  the  judgment,  because 
it  does  not  state  that  the  writ  was  sued  out  without  prdbahle 
cavse.  Certainly  this  judgment  can  only  be  sustained  on  the 
theory  that  the  writ  was  issued  without  probable  cause.  The 
complaint  does  not  contain  those  exact  words,  but  it  does 
27 
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contain  this  all^ation :  "  Yet  the  said  defendant,  out  of  his 
own  malice  and  ill  will,  and  without  foundation  in  fact  or  law, 
and  of  wantonness,  caused  the  writ  of  attaehment  to  be  issued 
from  the  District  Court  of  the  Second  Judicial  District  of  the 
then  Territory  of  Nevada,  in  a  case  wherein  this  defendant 
was  plaintiff,  and  this  plaintiff  and  the  said  Bedford  were 
defendants." 

Whether  this  language  sufficiently  expresses  a  want  of 
probable  cause  to  sustain  the  complaint,  if  the  point  had  been 
directly  raised  by  a  proper  demurrer,  it  is  perhaps  not  neces- 
sary in  this  place  to  decide.  One  of  the  definitions  of  wan- 
tonness given  by  Webster  is  "  negligence  of  restraint."  If 
the  writ  was  issued  in  a  spirit  of  recklessness  or  "  negligence 
of  restraint,"  it  certainly  implies  that  it  was  issued  without 
probable  cause.  The  language,  although  not  such  as  should 
have  been  used  in  a  pleading,  is  expressive  of  nearly  the  same 
idea. 

Section  71  of  our  Practice  Act  provides  that  '"  the  Court 
shall,  in  every  stage  of  an  action,  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  shall  not  affect  the  sub- 
stantial rights  of  the  parties ;  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect." 

The  common  law  also  allowed  many  formal  defect^s  in 
pleading  to  be  cured  by  verdict.  The  rule,  as  laid  doAvii  in 
Chitty,  page  673  of  Chitty's  Pleadings,  is  thus  expressed : 

"  The  general  principle  upon  which  it  depends,  appears  to 
be  that  where  there  is  any  defect,  imperfection  or  omission,  in 
any  pleading,  whether  in  substance  ox  form^  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issue 
joined  be  such  as  necessarily  required  on  the  trial,  proof  of 
the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  Judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given, 
the  verdict,  such  defect,  imperfection  or  omission  is  cured  hy 
the  verdict'^ 

Many  examples  are  given  in  that  work  of  defective  plead- 
ings being  cured  by  verdict.  Among  others  is  one  where  suit 
was  brought  for  malicious  prosecution  of  a  criminal  action. 

In  such  case,  it  is  always  necessary  to  aver  in  the  declara- 
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tion  that  the  criminal  action  or  prosecution  is  at  an  end.  Yet 
in  that  case  the  verdict  was  sustained,  although  there  was  no 
such  averment  in  the  complaint.  Nor  in  that  case  were  there 
any  words  of  a  similar  import.  The  case  cited  by  Chitty, 
page  679,  to  which  we  have  referred,  is  a  stronger  case  for  sus- 
taining a  defective  complaint  than  the  one  we  are  considering. 
We  are  not  disposed  to  be  more  rigid  than  the  Courts  of 
England  in  requiring  nicety  and  precision  in  pleadings. 

It  may  be  contended  that  although  this  is  a  case  where  the 
verdict  would  cure  the  defect  in  pleading  if  issue  had  been 
joined  without  the  interposition  of  a  demurrer,  yet  as  a  demur- 
rer was  interposed,  it  was  error  in  the  Court  to  overrule  the 
demurrer  and  force  the  defendant  to  take  issue  on  a  defective 
complaint. 

If  a  complaint  is  clearly  defective  and  a  demurrer  is  over- 
ruled, the  defendant  may,  at  his  option,  refuse  to  answer; 
then  the  judgment  goes  by  default  and  there  is  no  verdict  to 
cure  the  defects,  and  the  case  must  be  reversed ;  but  if  the 
defendant  in  such  case  chooses  to  answer  rather  than  stand  on 
his  demurrer,  does  he  stand,  after  answer  filed,  in  any  better 
position  than  if  he  had  answered  in  the  first  place  ?  What- 
ever may  be  the  general  rule  on  this  subject,  we  certainly 
think  this  defendant  stands  in  no  better  position  than  if  he 
had  answered  without  demurrer.  The  grounds  of  demurrer 
as  set  out  are  as  follows : 

J^irst — The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  this :  That  this  suit  is  brought  in 
the  name  of  the  plaintiff  alone,  when  the  complaint  shows  that 
T.  J.  Bedford  was  a  partner  with  plaintiff  in  the  goods,  wares 
and  merchandise,  and  also  in  the  business  set  out  in  plaintifi^'s 
complaint,  and  that  no  dissolution  of  copartnership  between 
plaintiff  and  Bedford  is  shown  to  have  taken  place  prior  to 
the  issuance  and  levy  of  the  writ  of  attachment  referred  to  in 
said  complaint. 

Second — That  there  is  a  misjoinder  of  parties  plaintiff,  for 
the  reasons  above  stated." 

The  demuiTer  does  not  point  out  the  defect  now  complained 
of.  Indeed,  the  defendant  seems  to  purposely  confine  his 
objection  to  another  point,  and  he  ought  not  to  stand  in  rela^ 
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tion  to  this  point  in  a  better  position  than  if  he  had  answered 
without  the  interposition  of  a  demurrer.  We  hold,  then,  if 
there  was  a  defect  in  the  complaint  which  would  have  invali- 
dated a  judgment  by  default  or  on  demurrer,  it  is  cured  by 
the  verdict. 

It  is  also  contended  by  appellant  that  plaintiff  was  bound  to 
show  both  the  want  of  probable  cause  and  malice  in  the 
defendant  to  entitle  him  to  a  verdict.  That  in  this  case  it 
was  not  sufficient  to  show  malice  in  prosecuting  the  writ,  after 
it  was  sued  out,  but  that  it  was  issued  by  the  malicious  pro- 
curement of  the  defendant. 

Undoubtedly  appellant  is  correct  in  both  legal  propositions. 
If  an  agent  maliciously,  and  without  probable  cause,  sues 
out  an  attachment  without  instructions  from  his  principal, 
the  agent,  and  not  the  principal,  is  responsible  in  damages. 
If  the  principal,  after  he  finds  out  that  his  agent  acted 
maliciously  and  without  probable  cause,  continues  the  prose- 
cution of  the  attachment,  he  will  be  responsible  for  the 
damages  which  arise  after  the  facts  of  the  case  come  to  his 
knowledge.  But  there  is  no  ground  of  action  against  the 
principal  for  the  original  sueing  out  of  the  attachment. 

The  complaint  in  such  case,  if  against  the  principal,  should 
aver  the  malicious  prosecution  of  the  writ  after  he  discovered 
it  had  been  issued  without  probable  cause. 

This  complaint  contains  no  such  allegations.  If  then,  the 
facts  appear  clearly  fi*om  the  statement,  as  claimed  by  appel- 
lant, that  there  was  no  proof  introduced  of  want  of  probable 
cause,  that  there  was  no  proof  that  defendant  caused  the  writ 
of  attachment  to  issue,  and  no  proof  of  malice  in  the  issuing 
or  prosecuting  the  writ,  certainly  the  judgment  cannot  be 
sustained. 

This  brings  us  to  the  examination  of  the  statement  as  it 
appears  in  the  transcript.  Section  195  of  the  Practice  Act 
provides  in  regard  to  statements  as  follows:  "Such  state- 
ments, when  containing  any  portion  of  the  evidence  of  the 
case,  and  not  agreed  to  by  the  adverse  party,  shall  be  settled 
by  the  Judge  on  notice." 

The  statement  in  this  case  is  certainly  not  settled  by  the 
Judge,  and  can  hardly  be  said  to  be  agreed  to  by  the  opposite 
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party.  At  least  it  is  rather  difficult  to  say  what  the  adverse 
party  did  agree  to.  Appellant  first  made  a  statement.  Then 
there  is  an  order  of  Court  to  this  efiect :  *'  The  plaintiff  herein 
is  allowed  to  file  amended  statement  on  new  trial." 

Then  comes  a  statement  by  respondent  (plaintiff)  which 
conmiences  in  this  way :  ''  Now  comes  the  plaintiff,  by  his 
attorney,  in  the  above  entitled  cause  and  submits  this,  his 
amended  statement  of  facts,  proved  at  the  trial  of  the  cause, 
and  asks  that  the  same  be  made  a  part  of  the  statement  of  facts 
on  motion  for  a  new  trial  herein."  This  amended  statement 
is  signed  by  plaintift's  (respondent's)  coimsel  as  the  original 
statement  was  signed  by  appellant.  Xeither  statement  is 
signed  by  both  counsel  nor  settled  by  the  Court.  If  there  is  a 
statement  in  the  case,  what  is  it  i  Does  it  consist  of  both 
statements  combined,  or  are  we  only  to  look  at  the  amended 
statement '{  The  language  used  in  the  order  of  Court  would 
indicate  that  an  amended  statement  was  to  be  filed  which 
would  be  in  itself  a  complete  statement,  and  supercede  the 
original  statement. 

Where  a  party  is  dissatisfied  with  a  statement  on  motion  for 
new  trial  made  by  his  adversary,  he  has  three  methods  of  cor- 
recting it. 

If  the  statement  is  wholly  incorrect,  he  may  make  an  aiaetided 
atateiiient^  containing  all  the  evidence  touching  those  points  on 
which  the  moving  party  relies  in  his  motion,  and  ask  that  it 
may  be  substituted  for  the  original  statement ;  or  secondly,  he 
may  make  aniendmejitH  P)  the  (/riginal  stcUetiwnt  by  moving  to 
strike  out  some  portions  and  add  or  substitute  others ;  or  thirdly, 
if  the  original  statement  is  correct  as  far  as  it  goes,  but  the 
adverse  party  tliinks  some  additional  evidence  should  be  con- 
tained in  the  statement  to  fairly  present  the  case,  he  may  make 
a  supplemental  statement  containing  that  additional  evidence, 
and  ask  that  it  may  be  attached  to  and  made  a  part  of  the 
original  statement.  In  either  case  after  the  statement  is  prop- 
erly amended,  it  should^  be  either  agreed  to  by  both  parties  or 
settled  by  the  Judge.  In  the  case  before  us,  we  hardly  know 
whether  to  treat  the  amended  statement  as  a  substitute  for  the 
original,  or  as  a  supplemental  statement  of  facts  omitted  in 
the  original.    The  original  statement  uses  the  expression  ^^  it 
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is  in  evidence,"  etc.,  going  on  to  state  facts  which  would 
be  a  complete  defense  to  the  action.  The  amended  statement 
reads  thus :  "  Plaintiff  *  *  submits  this  his  amended  state- 
ment of  facts  proved  at  the  triah  Ist.  That,"  etc.  Here 
follows  a  statement  of  facts  at  variance  with  those  stated  by 
appellant,  and  which,  if  true,  would  support  the  verdict  and 
judgment.  The  original  statement  says  certain  facts  were  in 
evidetiee.  The  amended  statement  says  that  certain  things 
*'  xoere  proved?'^  The  two  sets  of  facts  are  in  many  particulars 
contradictory  and  inconsistent.  If  we  allow  both  statements 
to  stand,  we  can  only  conclude  that  one  or  more  witnesses 
were  swearing  to  a  certain  state  of  facts,  and  one  or  more  wit- 
nesses on  the  other  side  were  swearing  to  another  state  of  facts 
totally  inconsistent  with  statements  of  the  iiret  witnesses.  This 
being  the  case,  we  cannot  disturb  the  action  of  the  Court  below 
upon  any  point  where  there  is  an  apparent  conflict  of  testi- 
mony. Upon  one  material  i)oint  alone  there  seems  to  have 
been  no  conflict  of  testimony.  The  original  attachment  was 
sued  out  not  by  the  defendant  here,  but  by  his  agent,  Abe 
Newberger.  This  would  seem  to  be  9,  prima  facie  defense  to 
this  action.  That  defense  might  be  rebutted  by  showing  that 
although  Abe  Newberger  made  the  aflidavit  for  attachment, 
still  he  was  instructed  so  to  do  by  his  principal,  Fargo. 

Appellant's  statement  shows  that  it  wa^  in  evidence,  Fargo 
never  made  an  affidavit  of  attachment  that  the  aflidavit  was 
made  by  Newberger  on  the  representations  of  Bedford ;  that 
Fargo  had  no  knowledge  of  the  making  of  affidavit  or  issuance 
of  writ  for  several  weeks  after  it  took  place,  etc.  On  the 
other  hand,  respondent's  statement  shows  it  yR9JA  proved  that 
Fargo,  shortly  after  the  issuance  of  tlie  attachment,  in  the 
month  of  July,  informed  Bedford  by  letter  addressed  to  him 
at  Austin,  that  he  had  commenced  the  suit  by  attachment, 
etc.  The  statement  of  this  portion  of  the  evidence  is  cer- 
tainly not  very  satisfactory,  still  the  proof  on  this  point  may 
have  been  sufficient  to  justify  the  jury  in  finding  that  the  suit 
was  commenced  and  the  writ  issued  under  the  direction  of 
Fargo.  Indeed,  as  Fargo  seems  to  have  lived  in  Virginia,  only 
sixteen  miles  distant,  the  reasonable  presumption  is  that  his 
agent  would  not  have  proceeded  without  consulting  with  him, 
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and  slight  circumstances  might  have  justified  the  jury  in 
believing  he  was  consulted  before  sueing  out  the  writ. 

It  was  doubtless  either  Newberger  or  defendant  himself 
who  proved  Fargo  had  no  knowledge  of  the  writ's  being  sued 
out  by  his  agent. 

Bedford  and  Newberger  were  in  conflict  on  other  points  of 
testimony ;  the  jury  seem  to  have  believed  Bedford  and  not 
Newberger.  If  they  disbelieved  his  testimony  in  other  par- 
ticulars, they  had  a  right  to  disbeh'eve  it  in  regard  to  suing 
out  the  attachment.  Whilst  the  Court  is  by  no  means  satis- 
fied that  there  was  any  sutiicient  evidence  of  Fargo's  connec- 
tion with  the  original  sueing  out  of  the  attachment,  they  are 
not  satisfied  with  the  contrary  propositions,  and  upon  the  well 
settled  principle  that  all  presumptiims  and  intendments  are  to 
be  taken  in  favor  of  the  judgment,  they  cannot  interfere  with 
the  action  of  the  Court  below.  We  are  the  better  satisfied 
with  this  result  because  the  first  instruction  given  by  the 
Court  below  clearly  indicates  the  opinion  of  the  Judge  that 
the  jury  could  only  find  for  the  plaintift'  on  the  theory  that 
the  attachment  was  sued  out  by  the  express  authority  and 
with  the  knowledge  of  defendant.  The  Court,  entertaining 
that  opinion  of  the  law,  must  have  granted  a  new  trial  if 
there  was  no  testimony  to  show  Fargo  authorized  or  knew  of 
the  intended  issuance  of  tlie  attachment  before  it  was  done. 
We  may  observe  here,  too,  that  the  Judge's  instructions  in 
regard  to  malice  and  want  of  probable  cause  were  based  on 
sound  law,  and  properly  submitted  the  case  to  the  jury  on 
these  points,  so  that  although  want  of  probable  cause  may  not 
have  been  properly  and  technically  charged,  yet  the  point  was 
fairly  submitted  to  the  jury. 

The  judgment  of  the  Court  below  must  be  affirmed.  mS 

,  17   i« 

88»ia 


A.  N.  SMITH  ET  ALs.,  Eespondents,  v.  north  AMERICAN 
MINING  COMPANY,  Appellant. 

A  commiMion  to  take  a  depoution,  anthentioated  by  the  oertifleate  of  the  CSlerk, 
nnder  the  seal  of  the  Court  and  issued  in  porsnanoe  of  a  former  order  of  th^ 
Coort^  is  sufficient  authority  for  taking  the  teotUDony  of  a  witness. 
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Testimony  as  to  mining  onstoms  may  be  introduced  under  onr  statute,  faowcTcr 
recent  the  date  or  short  the  duration  of  their  establishment. 

If  it  be  once  established  or  admitted  that  one  of  a  company  of  miners  was  the  real 
discoverer  and  entitled  to  a  discoverer's  share  in  the  location,  then  such  discov- 
erer  could  thereafter  only  be  shown  to  have  divested  himself  of  that  interest  by 
clear  and  positive  evidence 

The  evidence  of  one  witness,  that  the  party  agreed  the  discoverer's  claim  should  be 
divided  among  all  the  shareholders  in  the  company,  when  contradicted  by 
another  witness  who  says  he  positively  refused  to  assent  to  such  a  proposition, 
is  not  sufficient. 

When  a  corporation  has  issued  stock  to  the  full  number  of  shares  which,  by  its 
charter  or  Act  of  incorporation  it  is  authorized  to  issue,  no  Court  can  rightfully 
direct  the  issuance  of  other  shares  of  stock  unless  some  of  the  shares  issued 
were  void. 

When  a  Court  errs  in  rejecting  testimony,  but  after  further  proof  end  ezplanntion 
admits  the  testimony,  the  former  error  becomes  immaterial  and  is  no  ground 
for  reversing  the  judgment. 

Where  all  the  owners  in  a  mining  company  transfer  their  entire  interest  to  trustees 
to  hold  the  mining  ground  in  trust  for  the  corporation,  and  to  issue  stock  to 
the  amount  of  a  certain  number  of  shares  in  lieu  of  the  ground  conveyed  to 
them,  and  said  trustees  do  issue  the  full  number  of  shares  of  stock  which  they 
are  authorized  to  issue,  none  of  the  stock  issued  is  void,  although  one  stock 
holder  may  receive  more  and  another  less  than  his  just  share.  The  mistake' 
may  be  corrected  by  a  Court  of  equity  by  a  proper  decree,  but  not  so  as  to  make 
stock  void  in  the  hands  of  an  innocent  purchaser,  nor  by  ordering  the  issuance 
of  more  stock  than  the  company,  by  its  organization,  is  entitled  to  issue. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Kichard  Sising 
presiding. 

Hillyer  <&  Whitman,  for  Appellant,  made  the  following 
points : 

Mrst — The  CourtJ^below  erred  in  ruling  out  the  evidence 
offered  by  appellant  of  the  books  of  the  company  showing  the 
positions  of  the  respective  plaintiiFs  therein,  and  all  matters 
tending  to  show  a  knowledge  of  and  compliance  in  by  such 
plaintiffs,  of  the  action  of  the  company  in  dividing  the  so 
called  discovery  claim.  • 

Second — The  Court  erred  in  admitting  the  deposition  of  C. 
Gottschall,  as  the  commission  upon  which  the  same  Was  taken 
was  not  issued  ia  accordance  with  law,  in  this :  that  it  was 
issued  from  the  Clerk  and  not  from  the  Court.  (Statutes  of 
Nevada,  1861,  p.  380,  sec.  380.) 

Third — The  Court  erred  in  admitting  the  testimony  of  P. 
W.  Coppers,  as  to  the  custom  attempted  to  be  proved  by  him. 
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Fourth — That  the  preponderance  of  evidence  was  in  favor 
of  appellant,  and  the  decision  should  have  been  for  it. 

Fifth — That  the  Court  shonld  have  admitted  evidence  to 
show  that  the  appellant  was  not  able  to  issue  the  stock 
demanded,  for  that  all  its  stock  had  been  issued.  That  the 
Court  could  not  extend  to  respondents  the  relief  by  them 
demanded,  until  they  had  affirmatively  shown  that  it  was  in 
the  power  of  appellant  to  issue  the  stock  demanded.  (3  Kern. 
699 ;  3  Seld.  274 ;  10  How.  Pr.  543.) 

Sixth — The  Court  had  no  jurisdiction  over  the  cause,  as  it 
was  not  a  matter  of  equitable  cognizance.  The  remedy  of  the 
respondents  was  either  by  mandamus  or  in  assumpsit.  {People 
V.  Crockett,  9  Cal.  114 ;  Eehu  v.  Suggest,  12  Ind.  194.) 

Sefcenth — The  claim  of  respondents  was  stale  and  inequitable. 

Taylor  &  Campbell,  for  Respondents,  made  the  following 
points : 

The  deposition  of  Gottschall  was  properly  admitted,  because 
the  dedimus  issued  by  the  Clerk  was  in  pursuance  of  an  order 
made  in  Court  and  complied  with  the  statutory  requirements. 

The  evidence  of  mining  customs  was  properly  admitted 
under  a  statutory  provision.    (See  Laws  of  1862,  p.  13,  sec.  3.) 

The  motion  for  nonsuit  was  properly  overruled.  The  proof 
shows  Gotschall  discovered  the  claim.  The  answer  admits 
those  who  joined  in  the  conveyance  were  entitled  to  one  share 
of  stock  for  each  foot  occupied. 

If  plaintiffs  were  entitled  to  stock  for  discoverer's  claim,  it 
follows  the  Court  may  order  it  issued  to  them.  It  is  no  defect 
in  plaintiffs'  case  that  they  have  not  shown  defendant  had 
stock  to  issue.  Prima  facie  they  must  be  presumed  to  have 
the  proper  quantity  of  stock  for  each  claimant. 

The  answer  of  defendant  does  not  deny  their  ability  to 
respond  to  the  relief  prayed  for ;  but  if  it  did  they  could  not 
make  such  defense  available.  Certificates  of  stock  issued  to 
those  not  entitled  are  spurious  and  void.  {Me<ihanicB^  BamJc  v. 
New  Y&rh  amd  New  Uamen  R.  H.  Co.,  13  N.  Y.,  3  Kern. 
611  to  620.) 

The  decree  is  right.  If  the  company  has  issued  stock  to  the 
wrong  persdn  it  is  their  business,  not  that  of  the  plaintiffs,  to 
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look  it  up  and  cancel  or  recall  it.  {^ew  York  and  Nefvo 
Eaven  R.  R.  Co.  v.  Schuyler  et  al.,  7  Abbott's  Pr.  E.  601 ; 
17  N.  Y.  (3  Smith),  593.) 

A  difficnlty  in  tracing  the  spurious  stock  is  no  reason  for 
withholding  justice  in  this  case.     (13  N.  Y.  618.) 

The  books  of  the  company,  which  were  rejected  when 
oflfered  in  evidence  by  appellant,  were  afterwards  admitted 
on  their  behalf.     No  injury  resulted  from  the  first  exclusion. 

The  case  is  peculiarly  an  equitable  one,  and  within  the 
jurisdiction  of  a  Court  of  Chancery. 

Opinion  by  Beatty,  J.,  full  Bench  concurring. 

The  facts  of  this  case  are  as  follows :  The  plaintiflFs,  Smith 
and  Gottschall,  with  eleven  others,  took  up  a  mining  claim  in 
1859.  The  notice  of  location  contained  thirteen  names,  but 
claimed  fourteen  shares  of  three  hundred  feet  each.  One  extra 
share  was  claimed  as  a  discoverer's  right.  Subsequently  these 
locators  and  their  successors  in  interest  were  incorporated  imder 
the  name  of  the  North  American  Mining  Company.  It  was 
provided  one  share  of  stock  should  be  issued  for  each  foot  of 
ground  located ;  or  in  other  words,  four  thousand  two  hundred 
shares  of  stock  were  to  be  issued  to  the  stockholders,  each 
receiving  in  proportion  to  the  ground  he  held.  The  mining 
ground  was  all  conveyed  to  the  corporation  or  its  trustees  and 
stock  issued  to  claimants.  The  plaintiifs  claim  they  are  entitled 
to  a  larger  share  of  stock  than  they  have  received.  They  aver 
that  Gottschall  was  the  discoverer  of  the  ledge,  and  in  right  of 
discovery  was  entitled  to  the  extra  share  of  three  hundred  feet. 
That  Smitli,  by  virtue  of  an  agreement  between  them,  was 
interested  to  the  extent  of  one-half  in  the  same. 

The  answer  denies  that  Gottschall  was  the  discoverer  or  enti- 
tled to  the  three  hundred  feet  by  reason  of  being  the  discoverer, 
and  avers  that  he  and  Smith  had  each  received  the  full  share 
of  stock  to  which  they  were  entitled.  On  the  trial  it  was 
attempted  to  be  shown  by  the  defendant  that  Gottschall  was 
not  the  discoverer,  and  if  he  was,  that  he  waived  his  right  as 
such  in  favor  of  the  company,  and  that  the  discoverer's  share 
was  equally  divided  out  among  the  thirteen  locators. 
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The  Court  below  find  in  effect  that  Gottschall  was  the  first 
discoverer.  That  he  had  not  waived  his  right,  and  was  not 
estopped  from  asserting  it.  That  the  discovery  claim  had  been 
improperly  divided  among  the  different  stockholders,  giving 
Smith  and  Gottschall  each  one-thirteenth,  when  they  were  each 
entitled  to  one-half  of  the  discovery  claim,  and  decreeing  that 
the  company  should  issue  to  them  a  sufficient  number  of  shares 
to  make,  with  what  they  had  already  received,  the  entire  three 
hundred  feet,  less  a  few  feet  which  had  been  used  for  the  com- 
mon benefit  of  the  corporation.  The  defendant  appeals  from 
this  judgment,  and  raises  various  points  of  error.  That  the 
commission  under  which  a  deposition  was  taken  and  read,  was 
insufficient ;  that  a  motion  for  non-suit  was  improperly  over- 
ruled ;  that  testimony  as  to  a  mining  custom  was  improperly 
received ;  that  the  Court  erred  in  various  rulings  as  to  admis- 
sion and  exclusion  of  testimony,  etc. ;  and  finally,  that  the  find- 
ings were  against  the  weight  of  testimony. 

The  commission  was  issued  in  accordance  with  a  previous 
order  of  the  Court.  It  was  attested  by  the  certificate  of  the 
Clerk  and  under  the  seal  of  the  Court.  We  think  it  is  in  com- 
pliance with  the  statute. 

The  motion  for  non-suit  was  properly  overruled.  The  testi- 
mony as  to  a  mining  custom  was  properly  admitted.  Such 
customs  under  our  statute  may  be  proved,  however  recent  the 
date  or  short  the  duration  of  their  establishment.  The  com- 
mon law  doctrine  as  to  customs  does  not  govern  in  such  cases. 
The  rulings  of  the  Court  as  to  the  admission  and  rejection  of 
testimony  were,  we  think,  right,  with  perhaps  one  exception, 
which  we  will  hereafter  notice. 

As  to  the  point  made  that  the  findings  are  against  the 
weight  of  testimony,  we  can  only  say  that  the  evidence  that 
Gottschall  was  the  discoverer  of  the  mine  is  not  as  satisfactory 
as  could  be  wished.  We  would  suppose  that  clear  and  indis- 
putable evidence  might  be  brought  as  to  a  fact  of  this  kind. 
Nevertheless  there  is  sufficient  evidence  to  justify  the  finding 
that  he  was  the  discoverer.  K  it  once  be  admitted  that  he 
discovered  the  claim,  and  was  by  right  of  discovery  entitled 
to  the  fourteenth  share  of  three  hundred  feet,  then  he  could 
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only  lose  that  right  by  some  clear  and  positive  evidence  of 
having  divested  himself  thereof. 

The  only  evidence  offered  to  this  effect  is,  that  at  a  meeting 
of  the  proprietors  about  the  time  of  the  incorporation,  the 
question  was  raised  as  to  what  was  to  be  done  with  the  dis- 
coverer's share.  One  witness  says  Gottschall  agreed  to  let  it 
be  divided  among  the  entire  company;  another  says  he 
objected  to  such  division  and  claimed  it  for  himself  and 
Smith.  There  are  some  other  slight  circumstances  tending  to 
show  he  might  have  known  that  the  company  claimed  this 
fourteenth  share  as  the  common  property  of  the  company. 
We  think  such  evidence  does  not  show  that  Gottschall  ever 
divested  himself  of  his  claim  to  the  three  hundred  feet,  or 
that  he  is  in  any  manner  estopped  from  claiming  them.  We 
are  satisfied  witli  the  finding  of  the  Court  below. 

During  the  progress  of  the  trial  the  defendant  offered  to 
prove  that  the  entire  four  thousand  two  hundred  shai-es  of 
stock  had  been  issued,  and  consequently  no  new  stock  could 
be  issued  to  plaintiffs  without  extending  the  limit  of  shares 
fixed  by  the  constitution  of  tlie  company.  This  evidence  was 
rejected  by  the  Court.  This  ruling  and  the  form  of  the 
decree  present  the  real  difficulties  of  the  case.  We  are  satis- 
fied that  when  a  corporation  has  issued  certificates  of  stock 
(which  are  valid  and  not  void)  to  the  full  extent  of  all  the 
shares,  which,  by  law  and  the  constitution  of  the  company,  it 
may  issue,  no  Court  can  order  the  issuance  of  other  shares, 
because  in  that  respect  the  powers  of  the  cori)oration  have 
been  exhausted.  (See  Mechanics^  Bank  v.  New  York  and 
New  Haven  li.  B.  Co.^  3  Kernan's  Reports,  599.) 

The  first  question,  then,  to  be  determined  is,  were  the  cer- 
tificates issued  to  the  locators  other  than  Smith  and  Gottschall 
for  their  supposed  proportion  of  the  discoverer's  share  absolutely 
void,  or  were  they  valid  ('ertificates  issued  to  the  wrong  parties. 

If  void,  then  the  ruling  and  decree  are  right,  and  the  judg- 
ment must  be  affirmed.  If,  however,  these  certificates  are  not 
void,  then  the  plaintiffs  are  entitled  to  a  different  remedy. 
They  must  be  entitled  to  a  pecuniary  compensation  from  the 
company,  or  else  to  a  remedy  against  the  other  locators  who 
received  more  stock  than  they  were  entitled  to. 
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Again,  what  is  the  extent  of  the  remedy  to  which  they  are 
entitled  ?  If  they  receive  stock  from  other  locators,  must  they 
not  refund  any  assessments  paid  by  those  to  whom  the  stock 
was  issued  i  If  they  receive  pecuniary  compensation  from 
the  corporation,  are  they  to  receive  the  full  value  of  the 
stock,  or  its  value  less  the  amount  of  assessments  paid  or  pay- 
able, on  the  same  ?  These  are  most  important  questions,  not 
merely  in  this  case  but  to  all  mining  corporations.  Doubts 
must  firequently  arise  as  to  how  many  shares  particular  indi- 
viduals are  entitled  in  mining  corporations ;  mistakes  must 
frequently  be  made  in  issuing  shares.  It  is  highly  important 
to  have  some  fixed  rule  as  to  how  these  mistakes  are  to  be 
corrected.  Who  are  to  be  made  parties  to  a  bill  for  that  pur- 
pose ?  What  is  to  be  the  nature  of  the  relief  afforded  ? 
Before  determining  this  case  we  wish  to  hear  argument  on  the 
points  suggested.  We  are  not  only  willing  to  hear  argument 
from  the  counsel  in  this  case,  but  also  from  the  counsel  of 
other  mining  companies  who  are  interested  in  the  question. 

We  shall  order  the  case  on  the  October  calendar  for  further 
ai^ument  on  the  points  suggested. 

Opinion  after  re-argument  by  Beatty,  J.,  full  Bench  con- 


When  we  wrote  our  former  opinion  in  this  case  we  left  cer^ 
tain  propositions  undecided,  and  ordered  the  case  on  the  cal- 
endar for  argument  upon  the  points  suggested.  By  leave  of 
the  Court  the  counsel  for  appellant  filed  a  brief  on  one  point 
not  left  open  by  the  order  of  the  Court,  resubmitting  the  case. 
That  point  was  as  to  the  alleged  error  of  the  Court  below  in 
rejecting  the  company  books  when  offered  in  evidence  by  the 
appellant.  As  we  understand  the  record,  it  shows  that  when 
the  books  were  first  offered,  the  Court  ruled  they  were  not 
admissible,  on  account  of  certain  alterations  and  erasures  con- 
tained in  them.  Afterwards  when  those  erasures  were  explained, 
the  books  were  admitted.  Even  admitting  the  Court  erred  in 
rejecting  the  books  in  the  first  place,  the  subsequent  admission 
of  them  cured  the  error,  and  this  was  no  ground  for  reversing 
the  judgment.    It  was  for  the  reason  that  these  books  were 


Digitized  by 


Google 


430       SUPREME  COURT  OF  NEVADA,  1865. 

Smith  st  ali.  «.  North  Ameriotn  Mining  Companj. 

subsequently  admitted  that  we  failed  to  notice  this  point  in 
our  original  decision. 

This  brings  us  back  to  the  question  propounded  in  our  origi- 
nal opinion :  "  Were  the  certificates  issued  to  the  locators  other 
than  Smith  and  Gottschall  for  their  supposed  proportion  of  the 
discoverer's  share  absolutely  void,  or  were  they  valid  certifi- 
cates issued  to  the  wrong  parties  ? " 

Tho  briefs  which  have  been  filed,  however  able  and  ingeni- 
ous in  argument,  have  failed  to  furnish  any  authorities  bearing 
on  this  point. 

After  mature  reflection  we  are  inclined  to  think  and  so  hold 
that  certificates  issued  under  the  circumstances  of  this  case  are 
not  void,  but  valid  certificates.  That  when  certificates  for 
four  thousand  two  hundred  shares  of  stock  had  been  issued  to 
those  who  signed  the  trust  deed,  the  powers  of  the  trustees 
in  this  regard  were  exhausted. 

That  no  more  shares  could  be  issued,  and  those  issued  should 
be  held  to  represent  the  valid  stock  of  the  company,  and  should 
be  good  in  the  hands  of  any  party  receiving  them  by  regular 
assignment  and  transfer  on  the  books  of  the  company.  Here 
are,  say,  thirteen  persons  who  unite  in  a  deed  of  all  their  inter- 
est in  a  mining  claim,  which  may  be  treated  as  a  piece  of  real 
estate,  embracing  a  certain  number  of  feet'  or  acres  of  land. 
The  trustees  are  to  hold  this  for  corporate  purposes,  and  issue 
stock  or  certificates  of  stock  to  each  of  the  grantors  in  propor- 
tion to  their  respective  interests  in  the  real  estate.  It  is  the 
interest  of  all  the  members  of  the  corporation  that  the  certifi- 
cates thus  i.jsued  by  the  trustees  of  their  own  choice  should  be 
negotiable  in  the  market.  At  least,  if  they  do  not  acquire  all 
the  qualities  of  negotiable  paper,  that  the  public  may  rely  with 
certainty  on  the  proposition  that  certificates  of  stock  issued  by 
the  trustees  of  a  corporation  to  those  who  unite  in  the  trust 
deed,  and  not  exceeding  in  number  of  shares  issued  the  limit 
fixed  by  the  act  of  incoporation,  should  ever  afterwards  be  held 
as  valid  evidence  that  the  bona  fide  holders  thereof  are  stock- 
holders to  the  extent  shown  by  the  certificates.  Any  other 
rule  would  be  highly  prejudicial  to  the  general  interests  of 
mining  corporations. 

The  original  stockholders  in  such  associations  almost  uni* 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1865.        481 

Smith  €t  alt,  v.  North  American  Mining  Company. 

versally  wish  to  sell  portions  of  their  stock  to  pay  assessments 
and  develop  claims.  If  those  who  deal  in  stocks  are  required 
to  go  back  of  the  action  of  the  trustees  in  distributing  their 
certificates  of  stock,  and  ascertain  that  they  have  made  no  mis- 
take as  to  the  number  of  shares  issued  to  each  stockholder,  it 
would  greatly  interfere  with  the  transfer  of  stocks  and  the 
safety  of  those  who  deal  in  them.  It  would  also  operate  very 
injuriously,  as  we  have  before  stated,  on  the  original  sharehold- 
ers, by  making  tlieir  certificates  less  negotiable.  Indeed,  we 
cannot  see  well  how  we  could  go  behind  the  distribution  of  the 
trustees  in  regard  to  stock  scattered  among  a  number  of  the 
assignees  of  the  original  stockholders. 

Suppose  A,  B  and  C  form  a  corporation  to  contain  three 
hundred  shares,  and  convey  their  mining  claim  to  a  trustee  or 
trustees,  who  are  to  hold  the  realty  for  corporation  purposes, 
and  issue  certificates  of  stock  to  those  who  sign  the  trust  deed. 
The  trustee  issues  to  A  ten  certificates  of  stock  for  ten 
shares  each ;  they  are  issued  at  the  same  time,  but  numbered 
one  to  ten.  A  goes  into  the  market  and  sells  these  different 
certificates,  the  first  certificate  he  sells  is  Xo.  10,  the  last,  per- 
haps, is  Xo.  1. 

After  he  has  sold  all  his  stock  it  is  discovered  that  he  was 
entitled  to  only  ninety  shares  of  stock,  while  he  got  certificates 
for  one  hundred ;  on  the  other  hand,  C  was  entitled  to  one 
hundred  and  ten  and  only  got  one  hundred.  Will  the  Court 
direct  one  of  A's  certificates  to  be  canceled  and  one  of  the 
same  kind  issued  to  C?  If  so,  which  one  will  be  canceled? 
All  are  in  the  hands  of  innocent  purchasers.  If  it  is  proposed 
to  cancel  No.  10,  as  the  last  one  issued  and  the  one  which  was 
in  excess  of  A's  just  proportion,  the  holder  might  well  say, 
although  highest  in  number  it  was  issued  simultaneously  with 
aU  his  other  certificates,  and  as  A  was  undoubtedly  entitled  to 
ninety  shares  when  he  sold  ten  to  me,  my  certificate  should 
be  held  good. 

If  you  propose  to  cancel  certificate  No.  1,  the  holder  might 
well  say,  when  this  was  issued,  A  was  entitled  to  ninety  shares. 
This  was  probably  the  very  first  certificate  issued.  Its  num- 
ber indicates  that  it  was  first  signed  and  made  out,  though 
delivered  simultaneously  with  nine  other  certificates.  It  being 
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the  first  certificate  in  order,  and  knowing  that  A  was  entitled 
to  some  stock,  I  had  a  right  to  bny  it  without  inquiring  what 
other  stock  A  may  have  sold. 

To  determine  in  such  cases  which  stock  shonld  be  can- 
celed in  the  hands  of  an  innocent  holder  wonld  sometimes 
be  impossible.  The  safest  and  most  convenient  rule,  we 
think,  is  not  to  go  behind  the  distribution  made  by  the 
trustees  when  the  stock  has  passed  into  the  hands  of  innocent 
holders. 

In  other  words,  we  hold  that  all  stock  issued  by  trustees, 
under  the  circumstances  of  this  case,  must  be  held  as  valid 
stock.  If  the  full  number  of  shares  was  issued  before  the 
filing  of  their  bill,  the  Court  cannot  order  the  issuance  of 
additional  stock,  and,  therefore,  erred  in  refusing  to  permit 
appellant  to  prove  all  the  stock  of  the  company  was  issued 
and  in  the  hands  of  the  stockholders.  For  this  reason  the 
case  must  be  reversed  and  a  new  trial  granted. 

The  Court  below  will  allow  either  party  desiring  it  to 
amend  their  pleadings,  and  bring  other  parties  before  the 
Court.  With  proper  parties  before  the  Court  it  would 
doubtless  be  competent  for  that  tribunal  to  order  those  who 
originally  obtained  more  shares  than  they  were  entitled  to  (if 
they  still  hold  them)  to  assign  the  surplus  shares  to  plaintiffs 
upon  plaintiffs  paying  the  amount  of  any  assessments  with 
legal  interest,  which  the  holders  have  paid. 

Of  course,  if  the  holders  of  those  shares  have  received  divi- 
dends they  must  account  for  them.  Where  the  parties  who 
have  received  the  excess  of  shares  are  no  longer  stockholders 
to  a  suflScient  extent  to  replace  the  stock  improperly  received, 
the  company  must  make  good  to  plaintiffs  the  value  of  the 
stock  not  replaced  or  purchase  other  stock  to  replace  it.  The 
criterion  of  damages  will  be  the  value  of  the  stock  when  the 
decree  is  made.  The  plaintiffs  will  also  be  entitled  to  any 
dividends  made  on  this  stock,  and  will  be  chargeable  with  any 
assessments  paid.  This  is  a  mistake  of  the  trustees  who  were 
the  mutual  agents  of  all  parties.  For  this  reason  the  criterion 
of  damages  is  different  from  the  case  where  a  party  is  deprived 
of  his  stock  by  a  wrong-doer. 

If  the  company  is  compelled  to  pay  for  any  portion  of  the 
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stock,  it  will  be  entitled  to  indemnity  from  the  parties  who 
received  and  sold  the  excess  of  stock. 

As  new  parties  will  probably  be  before  the  Court  on  the 
next  trial  of  this  case,  who  may  wish  to  introduce  other  and 
new  evidence  about  the  discovery  of  the  claim,  the  Court 
below  will  try  the  whole  case  de  novo. 


LEWIS  HOOPES,  Eespondent,  v.  NATHAN  MEYEE, 

Appellant. 

The  Btatnte  requiring  statementB  on  motion  for  new  trial  to  contain  the  gronnds  of 

BQch  motion  is  merely  directory.    A  statement  not  made  strictly  in  compliance 

with  the  spirit  of  the  law  as  to  the  grounds  of  motion,  will  still  entitle  the 

moying  party  to  a  hearing. 
The  Constitation  confers  jurisdiction  on  the  District  Coarts  to  hear  and  determine 

actions  of  forcible  entry  and  detainer  without  any  special  legisUtiye  enactment 

(m  the  subject. 
The  offense  is  described  by  a  statute  still  in  existence.    The  proof  to  be  made,  the 

manner  of  proceeding  on  the  trial,  etc.,  are  all  prescribed  either  by  the  Forcible 

Entry  Act  or  the  genieral  Practice  Act. 
The  Act  in  regard  to  forcible  entrys,  etc.,  prescribes  what  judgment  a  Justice  may 

enter.    The  jurisdiction  being  transferred  to  another  Court,  that  Court  may 

enter  the  same  judgment. 
The  Forcible  Entry  Act,  so  far  as  the  same  defines  forfeitures,  etc.,  is  in  force  so 

fiff  as  it  prescribes  the  Court  to  haye  jurisdiction;  it  is  superceded  by  the 

Constitution. 
The  repeal  of  the  Act  takes  away  the  right  to  impose  a  fine  for  its  violation,  but 

does  not  deprire  parties  of  their  rights  acquired  by  contract  under  the  law 

whilst  it  was  in  existence. 
A  denial  that  a  demand  was  made  on  a  certain  day  as  aUtgid  is  a  denial  that  the 

demand  was  made  on  the  particular  day  stated  in  the  complaint,  when  the 

statement  of  the  demand  is  not  qualified  as  to  the  manner  of  its  being  made. 
Our  statute  does  not  require  a  demand  for  rent  to  be  made  on  the  premises  at  a  late 

hour  of  the  day  the  same  falls  due  in  order  to  produce  a  forfeiture  of  the  prem- 
ises rented.    The  only  demand  required  is  the  written  demand  for  the  money, 

which  must  be  made  after  the  rent  has  been  three  days  due. 
If  the  material  faoU  stated  in  the  complaint  are  denied  in  the  answer,  or  if  other 

facts  are  stated  in  SToidance,  it  is  not  necessary  to  deny  mere  conclusions  of 

law. 
The  instruction  that  '*the  titie  of  a  tenant  in  common  is  not  paramount  to  that  of 

his  co-tenant,"  was  calculated  to  mislead  and  was  therefore  erroneous. 
The  expression  that  a  tenant  can  only  excuse  himself  from  paying  rent  when  eyicted 

by  paramount  title,  means  that  he  can  only  excuse  himself  when  he  is  kept  out 

of  possession  by  one  who  has  a  legal  right  to  do  so,  and  not  a  mere  trespasser 

against  whom  he  has  his  remedy. 
If  a  party  hold  a  lease  from  one  of  two  tenants  in  common  for  certain  premises,  and 

the  other  tenant  in  common  afterwards  takes  possession  of  a  part  of  the  oommoB 
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property,  the  lessee  has  do  remedy  against  him  and  will  be  entitled  to  an  abate- 
ment jmv  tanio  in  his  rent. 

Evidence  tending  to  show  the  defendant  was  kept  out  of  possession  of  part  of  the 
leased  premises  by  a  tenant  in  common  of  the  lessor  or  his  agent  shoold  have 
been  admitted. 

When  rent  is  fixed  at  a  certain  rate  for  a  definite  period,  an  agreement  without  con- 
sideration to  reduce  the  rent  during  that  period  is  yold. 

Our  statute  seems  to  contemplate  that  treble  damages,  to  some  extent,  should  be 
rendered  against  a  delinquent  tenant  for  holding  oyer,  but  it  fails  totaUy  to 
define  or  point  out  what  shall  be  trebled.  Whether  it  shall  be  treble  damages 
for  the  time  during  which  the  defendant  may  hare  held  oyer  unlawfully  after 
rent  demand,  treble  the  amount  of  the  last  installment  of  rent  which  may  haye 
fidlen  due,  or  treble  the  amount  of  ail  past  installments  of  rent  which  haye  not 
been  paid.  In  the  absence  of  all  law  showing  what  shall  be  trebled,  held  that 
there  can  be  no  treble  damages. 

The  defendant  is  entitled  to  a  credit  as  against  his  landlord's  demand  equal  to  the 
total  yalne  of  that  part  of  the  premises  of  which  he  was  depriyed  by  the 
co-tenant  of  his  lessor. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Is'evada,  Ormsby  County,  Hon.  Kichabd 
EisiNG  presiding. 

The  facts  of  this  case  are  stated  in  the  opinion  of  tlie  Court. 

WiUimns  <&  Blxler,  for  Appellant,  liled  the  following 
assignment  of  errors : 

I^irat — The  District  Court,  in  the  absence  of  any  statute 
applying  to  and  governing  this  class  of  cases  in  respecjt  to  that 
Court,  could  not  entertain  jurisdiction  of  the  action. 

Second — If  the  District  Court  had  power  originally  to  enter- 
tain the  case,  it  lost  that  power  by  the  repeal  of  the  Act  of 
1861,  concerning  forcible  entries  and  unlawful  detainers. 

Third — Error  in  the  Courts,  refusing  defendant's  motion 
for  a  nonsuit. 

Fourth — Error  in  granting  plaintiff's  motion  to  strike  out 
all  testimony  as  to  'an  eviction  by  Max  Walter. 

Fifth — ^Error  in  granting  plaintiff's  instructions  No.  2. 

Sixth — Error  in  granting  plaintiff's  instructions  Xo.  4. 

Seventh—'EiYTOT  in  refusing  defendant's  instructions  marked  V, 

Eighth — ^Error  in  refusing  defendant's  instructions  marked  2*. 

Ninth — Error  in  withdrawing  the  Court's  own  instruction. 

Tenth — ^Error  in  granting  plaintiff's  motion  for  judgment 
fum  obstante  veredictOy  increasing  the  damages  from  seven 
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hundred  and  fifty  dollars,  as  found  by  the  jury,  to  twelve 
hundred  dollars. 

Taylor  cfe  Campbell^  for  Respondent,  filed  the  following 
points  and  authorities : 

First — The  judgment  of  the  Court  below  should  be  affirmed 
(unless  error  appears  on  the  judgment  roll)  because  tlie  tran- 
script on  appeal  contains  no  specification  of  the  grounds  upon 
which  appellant  intends  to  rely.  (Practice  Act,  sees.  195  and 
2Y6 ;  Barrett  v.  Teioksbury^  15  Cal.  356 ;  Reynolds  v.  Lanff- 
rence^  15  lb.  361 ;  Nixon  v.  Bear  River  and  Auburn  Water 
and  Mining  Co,,  24  lb.  372 ;  Walls  v.  Preston,  25  lb.  61.) 

Second — There  is  no  error  appearing  upon  the  judgment 
roll.    (Practice  Act,  sec.  203.) 

In  our  view  the  above  points  should  dispose  of  this  appeal 
in  our  favor;  but  if  the  Court  will  look  further  than  the 
judgment  roll  and  examine  into  the  supposed  errors  alleged  in 
the  "  assignment  of  errors  "  filed,  although  the  same  are  not 
specifically  set  forth  in  the  statement  as  ground  upon  which 
appellant  will  rely ;  then, 

Third — The  District  Court,  by  virtue  of  the  State  Constitu- 
tion, had  jurisdiction  of  the  action  when  it  was  commenced, 
and  retained  its  jurisdiction,  notwithstanding  that  the  Act  of 
March  8, 1865,  concerning  unlawful  holding  over  of  lands,  etc., 
conferred  jurisdiction  in  such  cases  upon  Justices  of  the  Peace. 
(Const.,  State  of  Nov.,  Art.  VI.,  sec.  5 ;  lb.,  sec.  6 ;  lb.,  Art. 
XVII.,  sec.  2 ;  Laws  of  Nev.  Territory,  1861,  p.  422,  sees. 
639-660 ;  Adams  cfe  Co.  v.  Town,  3  Cal.  249.) 

Fourth — The  motion  for  nonsuit  was  properly  denied; 
every  material  allegation  of  the  complaint  being  admitted  by 
the  answer,  no  proof  was  required  to  be  made  by  the  plaintiff. 

Fifth — The  motioii  to  strike  out  the  testimony  as  to  the 
eviction  by  Max  Walter  was  properly  granted. 

No  proof  could  be  properly  allowed  under  the  plea  of  evic- 
tion in  the  answer,  because  it  does  not  aver  eviction  by  para- 
mount title,  nor  by  whom  the  eviction  was  made.  But  even  if 
there  was  an  eviction  by  paramount  title  it  would  be  no 
defense  to  this  action.  Such  plea  would  be  good  in  an  action 
for  rent,  as  to  the  value  of  the  portion  from  which  a  tenant  is 
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evicted.  (Taylor's  Landlrord  and  Tenant,  p.  183;  3  Kent's 
Commentaries,  p.  464.)    But  not  in  a  suit  for  possession. 

A  tenant  in  common  has  no  title  param<yu?it  to  that  of  his 
co-tenant,  and  unless  eviction  by  paramount  title,  a  tenant 
cannot  dispute  the  title  of  the  lessor  under  whom  he  holds. 
{Bim/ney  v.  Cliapman^  5  Pick.  126 ;  Boston  v.  Binney^  11  lb., 
9 ;  Morse  v.  Oodda/rd,  13  Met.  179 ;  Cobb  v.  Arnold,  12  lb.,  43 ; 
InhahitcmU  of  Watertoion  v.  White,  13  Mass.  481 ;  Codman  v. 
Jenkins,  14  lb.,  95 ;  George  v.  Putney,  4  Cush.  354.) 

)&*a^A— The  second  instruction  given  at  request  of  plaintiff 
is  correct.  The  averments  of  the  complaint  therein  referred 
to,  as  admitted  by  the  answer,  are  material  averments.  (Prac- 
tice Act,  1861,  sec.  651.) 

Seventh — The  fourth  instruction  given  at  request  of  plaintiff 
is  correct.     ( Vide  authorities  cited  in  support  of  point  5th.) 

Eighth — The  first  instruction  asked  for  by  defendant  was 
properly  refused.  The  plaintiff's  allegation  of  damages  is  not 
denied  in  the  answer,  {McLaughlin  v.  Kdly,  22  Cal.  222 ; 
Thompson  v.  Lee,  8  lb.  280.) 

Ninth — The  defendant  was  not  prejudiced  by  the  refusal  to 
give  the  second  instruction  asked  for  by  defendant;  because  the 
answer  admits  the  demand  of  rent  on  the  day  that  it  became 
due.    {Burke  v.  Table  Mountain  Water  Co.,  12  Cal.  407.) 

Tenth — The  Court  did  not  err  in  withdrawing  its  owti 
instruction  from  the  consideration  of  the  jury. 

Undoubtedly  the  Court  may  at  any  time  during  the  pro- 
gress of  a  trial,  correct  any  error  committed  by  itself.  It 
would  have  been  error  to  have  allowed  the  instruction  to 
remain  with  the  jury,  because  the  answer  admits  the  monthly 
rents  of  the  premises  to  have  been  four  hundred  dollars.  The 
plea  that  plaintiff  agreed  to  receive  two  hundred  dollars  per 
month  is  bad;  it  does  not  state  facts  sufficient  to  create  a 
lease,  but  is  simply  an  allegation  of  matter  by  which  defend- 
ant seeks  to  vary  the  terms  of  a  written  instrument.  (1  Yan 
Santv.  PI.  235.)  But  the  plea  does  not  even  aver  a  perform- 
ance of  the  conditions  stated,  and  therefore  cannot  avail  the 
defendant. 

ElevefUh — The  judgment  for  twelve  hundred  dollarg,  non 
obstante  veredicto^  was  properly  granted. 
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The  answer  admits  four  hundred  dollars  per  month  to  be 
the  rent  of  the  premises  by  the  tenns  of  the  lease ;  and  admits, 
by  failing  to  deny,  legally,  that  four  liundred  dollars  was  due 
7th  September,  1864,  four  hundred  dollars  on  Yth  October,  1 864, 
and  four  hundred  doUai-s  on  7th  November,  1864.  Also  admits 
that  the  premises  are  of  the  rental  value  of  four  hundred  dol- 
lars per  month,  and  does  not  deny  the  allegation  of  the  com- 
plaint of  twelve  hundred  dollars  damages  for  detention. 
(Practice  Act,  sees.  46  and  65 ;  Hendey  v.  Tartar^  14  Cal. 
509 ;  1  Van  Santv.  PI.  450 ;  Burhe  v.  Table  Mountain  Water 
Co.  12  Cal.  407;  1  Van  Santv.  PI.  427,  428,  353.)  The  jury 
should  therefore  have  found,  if  for  any  amount,  for  twelve 
hundred  dollars.  {McLaughlin  v.  Kelly ^  22  Cal.  223) ;  and 
the  Court  properly  rendered  judgment  for  that  sun^,  non 
obstante.  (1  Bouv.  Law  Diet.,  word  "Judgment,"  31,  32; 
Beele  v.  Andrus,  6  Cow.  230.) 

Opinion  of  the  Court  by  Justice  Bkatty,  full  Bench  con- 


This  was  an  action  brought  under  the  Forcible  Entry  and 
Detainer  Act,  for  an  unlawful  holding  over  of  a  tenant.  The 
complaint  substantially  alleges  that  plaintiff  leased  certain 
premises  to  defendant  for  a  period  of  one  year,  from  the  7th 
of  April,  1864,  to  the  7th  of  April,  1865,  for  the  sum  of  four 
thousand  eight  hundred  dollars,  which  rent  was  to  be  paid  in 
installments  of  four  hundred  dollars  each  month  in  advance. 
That  the  monthly  rents  falling  due  on  the  7th  of  September, 
7th  of  October  and  7th  of  November,  respectively,  were  not 
paid,  and  that  a  demand  was  made  on  each  of  these  days  for 
the  respective  sums  falling  due  on  such  days.  That  on  the 
18th  day  of  October,  1864,  a  notice  was  served  on  defendant, 
requiring  him  to  deliver  up  possession  of  the  premises  described 
or  pay  the  rent  then  due.  That  this  demand  was  not  complied 
with,  and  defendant  still  retains  possession.  That  the  rental 
value  of  the  premises  is  four  hundred  dollars  per  month,  and 
the  defendant  retains  the  same  to  the  damage  of  plaintiff  in 
the  sum  of  twelve  hundred  dollars. 

The  answer  admits  the  execution  and  acceptance  of  lease ; 


^itized  by  Google 


Digitized  by 


438        SUPREME  COURT  OF  NEVADA,  1865. 

Hoopes  9.  lAeyer. 

denies  an  indebtedness  to  the  plaintiff  of  twelve  hundred  dol- 
lars, or  of  four  hundred  dollars  per  month  for  rent.  Denies 
that  a  demand  was  made  for  the  rent  on  the  7th  of  Septem- 
ber, October  or  November,  as  aUeged  in  the  complaint. 
Avers  that  one  Walter  was  a  tenant  in  common  with  plaintiff 
of  the  premises  leased,  and  pleads  a  //w^-joinder  [non-joinder] 
of  parties  in  not  making  Walter  a  plaintiff.  Avers  that,  on  the 
7th  day  of  July,  1864,  a  verbal  agreement  was  made  with  plain- 
tiff that  the  rent  should  be  reduced  from  four  hundred  dollars 
to  two  hundred  dollars  per  month,  and  that  the  July  and  August 
rents  were  paid  at  that  rate.  Answer  further  avers  that  in 
August,  1864,  Max  Walter  evicted  defendant  from  a  portion  of 
the  rented  premises.  That  Walter  was  tenant  in  common  and 
part  owner  with  plaintiff  of  the  premises,  and  avers  upon 
information  and  belief  that  said  eviction  was  made  with  the 
connivance  of  plaintiff,  and  avers  that  the  part  from  which  he 
was  evicted  was  worth  two  liundred  dollars  per  month.  There 
are  some  additional  averments  in  the  answer  that  cut  no  figure 
in  the  case.  The  case  was  tried  before  a  jury,  and  the  jury 
found  for  the  plaintiff,  assessing  his  damages  at  seven  hun- 
dred and  fifty  dollars.  The  Court,  on  motion  of  plaintiff,  set 
aside  so  much  of  the  finding  as  assessed  the  damages  at 
seven  hundred  and  fifty  dollars,  and  assessed  the  same  at 
twelve  hundred  dollars,  on  the  ground  that  the  amount  of  dam- 
ages were  not  denied  by  defendant.  The  Court  then  ordered 
judgment  for  restitution  and  treble  damages,  to  wit:  three 
thousand  six  hundred  dollai's.  After  judgment,  defendant 
made  a  statement  on  motion  for  new  trial.  The  Court  made 
an  order  granting  the  new  trial  unless  plaintiff  would  remit 
twenty-four  hundred  dollars  of  the  damages.  This  the  plain- 
tiff did,  and  the  new  trial  was  then  refused.  The  case  comes 
to  us  on  appeal  from  the  judgment  and  from  the  order  refusing 
a  new  trial.  There  is  in  the  transcript  what  purports  to  be  a 
statement  on  motion  for  new  trial,  but  none  on  appeal.  Appel- 
lant makes  a  great  many  points  which  we  shall  have  occasion 
hereafter  to  notice. 

Bespondent  objects  that  this  Court  cannot  look  into  any  of 
the  alleged  errors  that  do  not  appear  on  the  judgment  roll. 
That  which  purports  to  bo  ^  stateipent  ou  motion  for  new  trial 
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is  not  a  statement,  and  should  not  be  treated  as  such  by  this 
Court,  because  it  does  not  comply  with  the  requirements  of 
Section  195  of  the  Practice  Act.  That  section  provides  that 
when  a  new  trial  is  moved  for,  it  shall  be  on  affidavits  or  "  a 
statement  of  the  grounds  upon  which  he  (the  moving  party) 
intends  to  rely." 

This  statement  contains  the  evidence,  instructions,  a  state- 
ment of  the  rulings  of  the  Court  on  several  points,  etc.,  but 
does  not  state  or  in  any  manner  designate  the  points  on  which 
the  defendant  will  rely  on  his  motion  for  a  new  trial.  If  we 
turn  back  to  the  notice  of  intention  to  move  for  new  trial,  we 
find  that  notice  informs  plaintiff  that  defendant  will  move  for 
a  new  trial  upon  the  following  grounds :  "  Insufficiency  of  the 
evidence  to  justify  the  evidence  [verdict]  and  judgment,  and 
that  it  is  against  law.  Errors  of  law  occuring  at  the  trial  and 
excepted  to  by  the  defendant." 

If  we  consider  the  preliminary  notice  as  a  part  of  the 
statement  on  motion  for  new  trial,  it  does  contain  a  kind  of 
statement  of  the  grounds  relied  on.  But  even  then  the  state- 
ment is  too  general  to  be  of  any  value.  It  is  not  such  a  state- 
ment as  was  contemplated  by  the  statute.  Undoubtedly  it  was 
the  intention  of  the  statute  to  require  a  statement  to  be  made 
showing  the  error  complained  of  with  such  precision  as  to 
enable  the  parties  litigant  to  prepare  a  statement  which  should 
contain  so  much  of  the  evidence  and  history  of  the  trial  as 
would  be  necessary  to  explain  the  contested  points  and  no 
more.  Such  is  undoul)tedly  the  proper  practice,  but  one  sel- 
dom followed  by  the  profession.  In  nine  cases  out  of  ten  when 
there  is  a  statement  in  the  record,  it  comes  here  encumbered 
with  a  mass  of  evidence  having  no  relevancy  to  the  errors 
assigned.  Such  statements  increase  the  labor  of  counsel,  the 
expenses  of  litigants,  and  are  a  source  of  vexation  and  annoy- 
ance to  the  Court.  We  would  gladly  correct  this  loose  and 
irregular  practice.  But  as  the  statute  does  not  expressly  attach 
any  penalty  to  parties  failing  to  make  proper  statements,  we 
think  the  ends  of  justice  better  attained  by  treating  this  stat- 
ute as  merely  directory,  and  tolerating,  whilst  we  disapprove 
such  loose  and  irregular  statements. 

This  was  the  practice  pursued  in  California  for  some  eight 
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or  ten  years  under  an  Act  similar  to  ours.  The  Court  finally 
adopted  the  rule  there  of  not  examining  such  statements  rather 
as  a  matter  of  necessity  than  of  choice.  The  press  of  business 
in  that  Court  prevented  tliem  from  having  time  to  examine 
such  irregular  transcripts.  Under  this  pressing  necessity  they 
were  compelled  to  adopt  very  stringent  rules  for  enforcing  this 
direction  of  the  Practice  Act.  The  Legislature  subsequently 
amended  the  Practice  Act,  so  as  to  aid  the  Court  in  carrying 
out  its  rulings  on  this  subject.  We  shall  not  for  the  present 
refuse  to  examine  records  for  such  irregularity  in  the  state- 
ment on  motion  for  new  trial  or  appeal,  but  may  deem  it 
incumbent  on  us  to  make  some  rule  which  will  enforce  a  more 
strict  compliance  witli  the  statute.  The  first  error  assigned  by 
the  appellant  is  in  these  words :  "  The  District  Court  in  the 
absence  of  any  statute  applying  to  and  governing  this  class  of 
cases  in  respect  to  that  Court  could  not  entertain  jurisdiction 
of  the  action." 

The  Constitution  itself  confers  jurisdiction  on  the  District 
Courts  in  this  class  of  cases.  Immediately  after  the  Constitu- 
tion went  into  effect,  the  District  Courts,  by  virtue  of  that 
instrument,  had  jurisdiction  of  all  cases  of  this  class.  (See 
Section  6  of  Article  V^I.)  No  legislation  was  necessary  to 
give  jurisdiction.  The  Practice  Act  of  the  former  Territory, 
which  remains  in  force,  provides  the  general  method  of  pro- 
ceeding in  the  District  Court.  But  it  is  urged  that  the  action 
of  "  forcible  entry  and  unlawful  detainer"  is  not  known  to 
the  common  law,  and  therefore  the  District  Court  cannot  pro- 
ceed in  the  trial  of  such  a  cause  without  some  statute  defining 
the  action,  stating  the  facts  which  must  be  proved  and  the 
judgment  to  be  rendered,  etc.,  on  the  proof  of  these  facts. 
That  we  have  no  such  law  because  our  statute  only  authorizes 
Justices  of  the  Peace,  when  such  and  such  facts  e2dst,  to  ren- 
der certain  judgments. 

A  part  of  this  proposition  is  undoubtedly  correct.  Although 
the  jurisdiction  of  the  District  Courts  is  dbtablished  by  the 
Constitution  over  cases  of  forcible  entry  and  detainer,  yet  if 
the  common  law  does  not  show  what  is  the  character  of  such 
an  action,  and  we  had  no  statute  in  force  when  this  suit  was 
brought  defining  the  nature  of  the  action,  of  course  the  Court 
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could  not  exercise  its  jurisdiction.  The  Court  could  not  make 
a  law  to  govern  the  action  of  forcible  entry  and  detainer,  it 
could  only  declare  and  enforce  an  existing  law.  We  think, 
however,  the  latter  part  of  the  proposition  is  untenable.  Our 
Act  first  prohibits  forcible  and  unlawful  entries.  Then,  in  a 
separate  section,  it  authorizes  Justices  of  the  Peace  to  inquire 
into  such  violations  of  law,  and  directs  the  mode  of  proceed- 
ing in  such  inquiry.  The  prohibition  of  these  Acts  is  inde- 
pendent of  the  claims  conferring  jurisdiction,  and  directing 
how  it  shall  be  exercised. 

Section  647  of  the  Act  shows  what  facts  shall  be  proved  to 
constitute  the  offense,  and  what  shall  be  a  good  defense  to  the 
action.  This  section  is  by  its  terms  certainly  applicable 
to  any  Court  which  might  have  jurisdiction  of  the  case. 
These  sections,  then,  defining  the  offense  and  the  evidence  are 
certainly  not  incompatible  with  the  Constitution,  are  now  in 
force,  and  with  the  aid  of  the  general  Practice  Act  would 
perhaps  be  all  that  would  be  necessary  to  enable  the  Court  to 
exercise  its  jurisdiction  in  cases  of  *'  forcible  entry." 

Section  648  directs  what  judgment  a  Justice  may  enter 
after  hearing  the  evidence  or  receiving  the  verdict  of  a  jury. 
Although  the  language  of  this  section  is  such  as  to  confine  it 
when  taken  literally  to  Justices,  we  think,  taking  the  statute 
and  Constitution  together,  the  two  may  be  fairly  interpreted 
00  as  to  authorize  the  particular  class  of  judgments  described 
in  section  648,  to  be  rendered  by  any  Court  having  jurisdic- 
tion of  the  case. 

Section  651  defines  imlawful  detainers  of  the  kind  com- 
plained of  in  this  action,  points  out  the  method  of  proceeding 
in  such  cases,  shows  what  facts  shall  be  proved  to  sustain  the 
action,  etc.  The  section  then  provides  that  upon  complaint 
to  a  Justice,  the  Justice  shall  proceed  to  hear,  try,  etc.  This 
section,  like  section  648,  is,  when  construed  literally,  inappli- 
cable to  the  state  of  things  existing  when  the  new  Constitution 
went  into  effectl  But,  to  carry  out  the  intent  of  that  Constitu- 
tion, we  must  substitute  "  Courts  having  jurisdiction"  for 
Justices.  We  think  so  much  of  the  law  as  defines  the  forfeiture, 
etc.,  is  in  force.  That  part  of  it  which  directs  what  Court  shall 
asBiune  jurisdiction  is  suspended  and  altered  by  the  Constitution. 
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The  second  error  assigned  is  in  these  words  :  "  If  the  Dis- 
trict Court  had  power  originally  to  entertain  the  case,  it  lost 
that  power  by  the  repeal  of  the  Act  of  1861,  concerning 
forcible  entries  and  unlawful  detainers/' 

It  is  claimed  that  the  repeal  of  the  former  Act  ipso  fdeto 
abrogates  all  proceedings  being  had  thereunder,  and  deprives 
plaintiff  of  all  right  to  recover  in  this  proceeding. 

He  cannot  recover,  it  is  contended,  under  the  old  law, 
because  it  is  repealed  ;  nor  under  the  new,  because  it  is  pros- 
pective in  its  operation. 

The  repeal  of  a  criminal  or  penal  law  certainly  arrests  all 
proceedings  thereunder.  So  far  as  this  law  partakes  of  a 
criminal  character,  no  doubt  its  operation  is  suspended  and 
annulled  by  the  repeal.  No  fine  could  be  imposed  by  a  Court 
in  a  case  which  was  commenced  under  the  old  law  and  tried 
after  its  repeal.  But,  in  regard  to  the  civil  rights  acquired 
under  the  provisions  of  the  former  law  we  apprehend  a  differ- 
ent rule  prevails.  The  repeal  of  a  law,  it  is  said,  obliterates 
it  from  the  statute  book,  as  if  it  had  never  been  there ;  but 
there  are  some,  we  might  say  many,  exceptions  to  this  general 
sweeping  effect  ascribed  to  the  repeal  of  the  statute.  We 
need  only  notice  one  exception.  If  a  right  has  been  acquired 
by  contract  under  the  provisions  of  a  statute,  a  repeal  of  that 
statute  will  not  divest  the  right.  Indeed,  it  could  not  have 
such  an  effect  without  a  violation  of  the  Constitution  of  the 
United  States.  (See  Sedgwick  on  Statutory  and  Constitu- 
tional Law,  page  133,  and  cases  there  cited.)  This  case  comes 
within  that  very  exception.  Here,  by  the  tenns  of  the  lease, 
and  in  virtue  of  the  law  existing  when  it  was  executed,  the 
lessor  is  entitled  to  have  that  lease  abrogated  and  set  aside, 
and  be  restored  to  the  use  of  his  property  on  the  failure  of 
his  tenant  to  pay  rent.  Appellant  contends  that  the  right  to 
be  restored  to  his  property  is  taken  away  by  a  repeal  of  the 
Act  under  discussion. 

The  repeal  of  a  statute  has  never  been  held  to  produce  such 
an  effect  even  in  England.  Under  the  restrictions  of  oTir 
National  Constitution,  it  could  not  produce  such  an  effect. 
Appellant's  point  is  untenable. 

The  next  point  relied  on  is  that  the  Court  erred  in  refusing 
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to  grant  a  non-euit  on  motion  of  defendant.  The  defendant 
claimed  that  he  was  entitled  to  a  non-Buit  because  there  was  no 
proof  of  demand  made  for  rent,  either  on  the  7th  of  September 
or  October.  The  respondent  claims  there  was  no  necessity  for 
proof  because  there  was  no  sufficient  denial  of  the  allegations  of 
the  complaint.  The  Court  is  so  unfortimate  as  to  difter  with 
both  counsel  on  this  point.  We  think  the  denial  in  the  answer 
is  sufficient  to  raise  an  issue  of  fact.  The  demand  is  simply 
alleged  to  have  been  made  on  a  certain  day.  The  denial  is 
"  that  the  demand  was  not  made  on  that  day,  as  alleged."  It 
is  argued  that  tlie  words  "  as  alleged*^  qualify  the  answer  so  as 
to  make  it  a  negative  pregnant. 

Had  the  allegation  of  the  complaint  been  that  the  demand 
was  made  in  some  particular  manner,  as  that  it  was  made  on 
the  premises  at  a  late  hour  of  the  day,  etc.,  then  the  words,  "  as 
aUeged^^  might  be  considered  as  referring  to  the  manner  and 
not  the  fact  of  a  demand.  But  as  there  are  no  qualifying  cir- 
cumstances accompanying  the  demand  as  averred,  we  think  the 
words,  "  as  aUeged^^  should  be  treated  as  mere  surplusage,  and 
the  denial  as  good. 

But  whilst  we  hold  the  denial  was  sufficient,  we  are  of  the 
opinion  that  the  allegation  was  unnecessary,'  and  need  not  be 
proved.  Under  the  rulings  of  the  California  Courts  on  a  simi- 
lar statute,  it  has  been  held  that  the  demand  for  rent  must  be 
made  not  only  on  the  day  that  the  rent  falls  due,  but  at  a  late 
hour  of  the  day. 

If  part  of  this  rule  is  good,  doubtless  all  of  it  is ;  and  plain- 
tiff must  have  failed  for  not  proving  or  alleging  the  hour  at 
which  the  demand  was  made.  But  we  hold  that  the  statute 
does  not  require  any  demand  to  be  made  but  one — that  is,  the 
written  demand,  to  be  made  after  rent  has  been  three  days 
past  due.  That  was  clearly  averred  in  the  complaint,  and  not 
denied.  We  think  the  ruling  of  the  California  Courts  in  regard 
to  the  necessity  of  making  a  formal  demand  for  rent  at  a  cer- 
tain hour  of  the  day  it  becomes  due,  is  in  violation  of  the  letter 
sA  the  statute,  tends  to  produce  confusion,  delay,  an  increase 
of  litigation,  and  to  defeat  the  very  objects  of  the  statute, 
which  appear  to  be  laudable  and  just. 

The  Courts  of  California  have  intimated  that  they  were  not 
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satisfied  with  their  earlier  interpretation  of  this  statute,  and 
the  Legislature  of  that  State  has  so  amended  their  statute  as 
to  make  it  mean  beyond  mistake  what  we  think  it  meant  when 
it  was  first  passed.  »The  second  instruction,  given  at  request 
of  plaintiflf,  is  technically  wrong,  because  it  instructs  the  jury 
that  the  failure  to  answer  certain  averments,  among  others, 
that  plaintiffs  were  entitled  to  the  possession  of  the  premises 
sued  for,  etc.,  are  conclusive  against  defendant.  The  answer 
must  deny  all  material  facts  stated  in  the  complaint.  It  is  not 
necessary  to  deny  mere  conclusions  of  law.  It  is  sometimes 
diflicult  to  say  whether  an  allegation  in  a  complaint  is  a  mere 
averment  as  to  a  conclusion  of  law,  or  whether  it  also  contaims 
some  averment  of  a  material  fact.  It  is,  therefore,  not  improper 
in  a  pleader,  out  of  abundance  of  caution,  to  deny  all  the  mate- 
rial allegations  in  a  complaint  which  are  untrue,  although  some 
of  them  may  be  rather  conclusions  of  law  tlian  facts  from  which 
such  conclusions  of  law  are  to  be  drawn. 

But  when  the  pleadings  contain  a  fair  issue  as  to  facts,  the 
mere  failure  to  deny  legal  conclusions  should  not  prejudice  the 
defendant.  In  this  case  certain  facts  are  stated  by  plaintiff, 
and  from  the  existence  of  ttose  facts  he  avers,  as  his  conclu- 
sions of  law,  that  he  is  entitled  to  the  possession  of  the  premises 
sued  for.  The  defendant  answers  and  does  not  deny  any 
material  allegation  of  the  complaint,  but  does  set  out  some 
matters  in  avoidance.  These  matters  defendant  was  entitled 
to  prove,  and  if  proved,  they  were  a  defense  pro  tamto. 

That  portion  of  the  fourth  instruction,  given  at  request  of 
plaintiff,  which  is  in  these  words :  "  The  title  of  a  tenant  in 
common  is  not  paramount  to  that  of  his  co-tenant,"  was  calcu- 
lated to  mislead  the  jury,  and  was  erroneous. 

That  sentence  contains  a  proposition  literally  true  but  wholly 
inapplicable  to  this  case.  The  text  books  lay  down  the  gen- 
eral proposition  that  a  tenant  can  only  plead  an  eviction  by 
pa/ramount  title  as  an  excuse  for  the  non-payment  of  rent. 
The  words  ^'paramount  title^'*  are  used  in  such  cases  in  a  gen- 
eral and  not  technical  sense,  to  distinguish  an  eviction  by  one 
having  lawful  authority  to  hold  as  against  the  tenant  from  an 
eviction  by  a  mere  trespasser.  If  a  tenant  is  evicted  by  a 
trespasser,  the  law  affords  him  the  means  of  being  reinstated. 
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It  is  his  duty  to  resort  to  that  remedy.  He  cannot  refuse  to 
pay  his  rent  because  of  a  wrong  done  to  him  or  liis  possession 
by  a  stranger.  But  if  he  is  evicted  by  one  who  has  the  right 
of  possession,  one  against  whom  the  defendant  could  not  main- 
tain an  action  to  recover  back  the  possession,  then  he  is  excused 
from  paying  his  rent.  Here,  according  to  the  averments  of 
the  answer,  the  tenant  was  in  possession  of  the  whole  premises 
by  virtue  of  a  lease  from  one  tenant  in  common.  The  other 
tenant  in  common  takes  possession  of  a  portion  of  the  common 
property.  If  there  was  no  force  or  fraud  used  by  the  tenant 
in  common  in  getting  possession  of  his  portion,  we  do  not  see 
hpw  the  tenant  could  recover  of  him.  If  the  tenant  could  not 
recover,  certainly  he  is  not  bound  to  pay  rent  for  the  premises 
of  which  he  does  not  hold  possession. 

There  was  no  error  in  refusing  instructions  No.  1  and  2  asked 
by  defendant.  The  answer  admits  the  amount  of  rent  agreed 
to  be  paid.  Plaintiff  was  entitled  to  recover  to  that  extent 
without  proof,  provided  defendant  showed  nothing  in  avoid- 
ance. As  to  the  point  embraced  in  second  instruction,  we 
have  already  held  that  no  demand  for  rent  was  necessary. 

The  Court  below  also  erred  in  ruling  out  the  evidence  con- 
cerning eviction  by  Max  Walter.  It  is  not  very  clear  from 
the  statement  that  at  the  time  of  the  eviction.  Max  Walter 
was  a  tenant  in  common  with  the  plaintiff.  It  is  at  least  prob- 
able he  had  sold  his  interest  to  Thomas  Walter.  The  state- 
ment does  not,  however,  show  this  positively.  There  is  some 
evidence  in  the  statement  as  it  comes  to  us  that  Max  Walter 
was  still  a  tenant  in  common  in  the  property.  If  there  was 
any  testimony  showing  that  he  was  a  tenant  in  common,  or 
that  he  was  acting  as  the  agent  of  Thomas  Walter,  a  tenant 
in  conmion,  the  evidence  should  have  gone  to  the  jury. 

The  allegations  of  the  answer  as  to  an  agreement  for  the 
reduction  of  rent  do  not  amount  to  a  defense.  There  does  not 
appear  to  be  any  consideration  for  the  agreement.  Doubtless 
where  there  is  an  agreement  under  seal,  that  agreement 
njay  be  superseded  by  a  new  agreement  not  under  seal  after 
the  latter  agreement  has  been  executed  in  whole  or  in  part. 
But  it  must  be  a  new  agreement  based  on  some  good  and  valid 
oonsideration.    Here  there  is  an  agreement  under  seal  to  pay 


Digitized  by 


Google 


UQ       SUPREME  COURT  OP  NEVADA,  1866. 

Hoopes  «.  Meyer. 

four  thousand  eight  hundred  dollars  for  one  year's  rent  of  cer- 
tain premises,  payable  in  twelve  monthly  installments  of  four 
hundred  dollars  each.  It  is  alleged  there  was  subsequently  an 
agreement  on  the  part  of  the  landlord  to  accept  two  hundred 
dollars  per  month  in  lieu  of  the  four  hundred  dollars.  There 
is  no  allegation  of  any  consideration  for  this  agreement.  It  is 
not  shown  that  defendant  bound  himself  to  surrender  his  lease 
at  the  end  of  a  shorter  term,  or  to  pay  rent  for  a  longer  term, 
or  to  perform  or  refrain  from  doing  any  act  in  consideration  of 
the  change.  It  amounts  simply  to  a  promise  on  the  part  of 
the  plaintiff  that  he  will  accept  two  himdred  dollars  instead  of 
four  hundred  dollars — a  promise  made  without  consideraticp 
and  void. 

It  results  from  the  views  expressed  in  the  foregoing  opinion, 
that  on  the  pleadings  alone  without  proof,  plaintiff  is  entitled 
to  recover  so  much  of  the  premises  sued  for  as  are  in  posses- 
sion of  the  defendant.  What  amount  of  damages  plaintiff  is 
entitled  to  recover  is  a  question  of  more  difficulty.  The  ques- 
tion is,  shall  a  plaintiff  in  a  case  of  this  kind  recover  treble  or 
single  damages  ?  Section  648  of  the  Practice  Act  provides, 
that  in  cases  of  this  kind  where  the  defendant  is  found  guilty 
the  Justice  shall  render  judgment  of  restitution  in  favor  of 
plaintiff;  shall  impose  a  fine  on  defendant ;  shall  tax  costs  for 
plaintiff  and  issue  execution  and  writ  of  restitution. 

Section  650  provides  that  the  Justice  shall  render  judgment 
for  the  plaintiff  for  treble  the  damages  assessed  by  the  jury. 
The  authority  for  rendering  the  different  parts  of  the  judg- 
ment are  thus  separated  into  two  sections,  with  one  section 
intervening.  Section  651  provides  for  cases  where  a  tenant 
holds  over,  and  the  proper  steps  have  been  taken  to  terminate 
the  lease,  and  concludes  thus : 

"  The  Justice  shall  proceed  to  hear,  try  and  determine  the 
same,  in  the  same  manner  as  in  other  cases  hereinbefore  pro- 
vided for,  but  shall  impose  no  fine  upon  any  such  case  men- 
tioned in  this  section." 

The  question  is  whether  the  words  "  proceed  to  hear,  try, 
and  determine  the  same,"  has  reference  to  the  manner  of  pro- 
ceeding, trying,  etc.,  as  provided  in  648  only,  or  in  648  and 
650.    Judging  from  the  language  used,  it  would  seem  that 
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these  words  must  refer  to  both  the  preceding  sections.  In 
fact,  without  it  does  so,  there  would  seem  to  be  no  authority 
given  to  Justices  for  entering  any  money  judgment  in  cases  of 
this  kind,  except  for  costs.  The  words  of  exception,  "but 
shall  impose  no  fine  upon  any  such  case,"  seem  to  indicate 
that  there  should  be  no  other  difference  in  other  respects 
between  a  judgment  for  forcible  entry  and  unlawful  holding 
over.  These  seemed  to  us  at  first  view  almost  irresistible 
reasons  for  coming  to  the  conclusion  that  the  plaintiff  in  such 
cases  was  entitled  to  treble  damages ;  but  if  the  plaintiff  is 
entitled  to  treble  damages,  for  what  space  of  time  are  those 
4amages  to  be  trebled  ?  Suppose  A,  on  the  1st  day  of  January, 
leases  a  house  to  B  for  twelve  months,  at  one  hundred  dollars 
per  month,  the  rent  to  be  paid  monthly  in  advance.  The  first 
month's  rent  is  paid,  then  for  six  months  nothing  is  paid,  the 
landlord  being  satisfied  as  to  the  tenant's  solvency,  and  taking 
no  steps  to  create  a  forfeiture.  On  the  1st  day  of  August  the 
landlord  demands  the  rent  that  day  due ;  it  is  not  paid,  and 
on  tlie  4th  he  makes  the  written  demand  for  the  surrender  of 
the  premises  or  the  payment  of  the  rent  due.  On  the  8th  day 
of  August  suit  is  brought.  What  damages  are  to  be  trebled  ? 
It  has  been  held  in  California,  under  a  statute  from  which 
ours  was  copied,  that  rent  which  fell  due  for  a  period  of  time 
antecedent  to  that  when  the  rent  was  demanded  could  not  be 
recovered  in  this  action.  That  prior  to  the  demand  for  rent  the 
tenant  was  not  wrongfully  in  possession,  and  therefore  the  rents 
could  not  be  recovered  as  damages  in  an  action  for  wrongful 
holding  over,  but  only  in  an  action  upon  contract,  such  as  debt, 
covenant,  assimipsit,  or  some  similar  action.  (See  Howard  v. 
Valentine^  20  Cal.  282.)  Then  in  the  case  put,  if  this  author- 
ity be  right,  no  rents  prior  to  August  could  be  recovered.  What 
rents  could  be  recovered  and  trebled  after  August  ?  The  demand 
of  rent  is  made  the  1st  of  August.  Then  a  second  and  written 
demand  for  rent  or  possession  is  made  the  4th.  At  the  close 
of  the  7th  the  forfeiture  becomes  complete,  and  relates  back 
to  the  1st.  The  suit  is  brought  on  the  8th.  Is  the  plaintiff 
entitled  to  recover  three  hundred  dollars,  which  would  be 
treble  the  rent  agreed  to  be  paid  in  advance  for  the  month  of 
August,  or  treble  the  value  of  the  property  for  the  first  seven 
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days  of  August,  during  which  he  has  wrongfully  held  over  ? 
We  cannot  answer  this  question  from  the  reading  of  the 
statute.  But  we  have  held  that  a  special  demand  of  the  rent 
at  the  very  time  it  falls  due  is  not  necessary. 

Can  it  be  held  that  in  the  case  put,  if,  after  the  payment  of 
rent  in  January,  the  landlord  should  fail  to  demand  any  rent 
until  the  4th  of  December,  he  could  then  demand  an  immediate 
surrender  of  the  premises,  or  the  payment  of  eleven  months' 
rent  ?  and  in  case  the  tenant  was  unable  for  three  days  to  com- 
ply with  this  demand,  to  treat  the  tenant  as  a  trespasser  since 
February  and  recover  treble  rents  for  eleven  months  ?  It  can 
hardly  be  supposed  the  Legislature  intended  anything  of  the 
kind.  Many  other  cases  might  be  put,  presenting  equal  diffi- 
culties as  to  the  application  of  this  law  to  cases  that  might 
arise.  Whilst,  then,  we  think  the  Legislature  has  used  lan- 
guage which  would  seem  to  indicate  that  in  some  way  treble 
damages  were  to  be  recovered  from  tenants  holding  over,  the 
statute  has  utterly  failed  to  show  what  damages  should  be 
trebled.  Under,  then,  the  well  known  principle  that  penalties 
and  forfeitures  will  not  be  extended  by  implication  and  doubt- 
ful construction,  we  feel  justified  in  holding  that  this  section 
does  not  authorize  treble  damages  in  any  specific  class  of  cases, 
and  no  such  judgment  can  be  rendered  against  a  tenant  hold- 
ing over.  If  there  can  be  no  treble  damages,  this  case  is 
relieved  of  many  of  its  difficulties.  The  pleadings  show,  either 
by  direct  admissions  or  failure  to  deny  allegations  of  complaint, 
that  the  premises  were  rented  for  four,  hundred  dollars  per 
month ;  that  no  rent  for  the  months  of  September,  October 
and  November  was  paid  or  tendered ;  that  proper  demand  was 
made,  and  the  premises  were  not  delivered  to  the  landlord. 
These  facts  make  a  prima  fade  case,  entitling  plaintiff  to 
judgment  for  restitution  and  twelve  hundred  dollars  dam- 
ages; but  there  is  an  allegation  by  defendant  that  during 
all  the  period  of  these  three  months  he  was  deprived  of  the 
possession  of  a  part  of  the  premises  leased,  which  part  was 
of  the  monthly  value  of  two  hundred,  dollars,  and  that  this 
evic  tion  was  by  a  tenant  in  common  of  his  landlord.  If 
this  defense  can  be  sustained  by  the  defendant,  he  will  be 
entitled  to  a  credit  or  deduction  of  six  hundred  dollars 
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from  the  twelve  hundred  dollars,  for  Tvhich  judgment  was 
rendered. 

Defendant  was  deprived  of  the  opportunity  of  making  this 
defense,  and  therefore  is  entitled  to  a  new  trial,  unless  the 
plaintiff  should  be  willing  to  remit  or  release  six  hundred  dol- 
lars of  the  damages  recovered.  If  the  plaintiff  will  remit  the 
damages  to  that  extent,  the  judgment  will  be  affirmed,  other- 
wise the  order  of  the  Court  below  refusing  a  new  trial  must  be 
reversed  and  the  case  remanded. 

If  within  ten  days  after  the  publication  of  this  opinion  the 
plaintiff  in  the  Court  below  will  file  with  the  Clerk  for  the  use 
of  the  defendant,  a  release  from  six  hundred  dollars  of  the 
damages  recovered,  and  also  a  consent  that  appellant's  costs  in 
this  Court  shall  be  credited  on  the  judgment  in  favor  of 
respondent,  and  have  the  same  certified  to  this  Court,  then 
the  judgment  of  tlie  Court  below  will  be  in  all  things  affirmed. 
Otherwise  the  Clerk  of  this  Court,  at  the  expiration  of  said 
ten  days,  will  enter  an  order  reversing  the  order  of  the  Court 
below,  refusing  a  new  trial,  and  remanding  this  cause  for  fur- 
ther proceedings. 


1    440 

EX  PARTE  WM.  SALGE,   UPON  APPLICATION  TO         ^  ^ 
BE  DISCHAEGED  ON  WRIT  OF  HABEAS  CORPUS. 

Section  10  of  the  Habeas  Corpus  Act,  which  prescribes  what  return  sball  be  mads 
to  the  writ,  does  not  confine  the  partj  or  officer  making  that  return  (and  admit- 
ting he  has  the  person  named  in  the  writ  in  his  custody),  to  what  is  prescribed 
in  either  the  second  or  third  subdivision  of  that  section,  but  his  return  maj 
embrace  matters  mentioned  in  both  subdiTisions. 

Ajudgment  in  a  criminal  case,  showing  the  parties  thereto  the  Court  in  which  it 
was  rendered,  directing  the  term  of  imprisonment,  the  prison  in  which  defend- 
SDt  is  to  be  confined,  and  reciting  the  ofiense  lor  which  the  prisoner  is  to  be 
punished  is  all  the  statute  requires. 

A  certificate  of  a  Clerk  showing  that  the  judgment  or  sentence  entered  in  the 
minutes  of  the  Court  is  different  fh)m  that  which  was  orally  deliTered  by  the 
Judge  proves  nothing.  The  law  does  not  authorise  the  Clerk  to  certify  what 
the  Judge  may  hare  said.    He  can  only  certify  to  the  records  in  his  Court. 

If  ft  Judge,  in  passing  sentence  on  a  criminal,  fails  to  recite  all  the  facts  that  should 
be  recited  in  the  judgment,  but  the  Clerk  enters  up  the  judgment  on  the  minutes 
of  the  Court  in  due  form  and  with  the  recitals  required  by  law,  that  becomea 
the  judgment  of  the  Court.  It  is  proper  for  the  Clerk  to  put  the  judgment  in 
form,  and  the  adoption  of  the  judgment  by  the  Court  make  it  a  part  of  the 
record* 
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MusseTj  Johnson  dk  Wells^  for  Petitioner. 

Attorney  Genercd  Nourse^  for  the  State,  filed  the,  following 
points: 

The  transcript  of  judgment  is  authority  for  the  State  Prison 
Warden  to  hold  the  prisoner.     (Laws  of  1861,  p.  484,  sec.  45.) 

If  that  is  not  sufficient,  the  record  of  the  judgment  shows 
sufficient  authority.-  The  commitment  is  but  the  evidence  of 
his  authority. 

In  criminal  cases  the  sentence  is  the  judgment.  In  this 
case  the  judgment  is  intelligible  and  sufficient,  rendered  by  a 
competent  tribunal,  and  imposes  a  punishment  prescribed  by 
law. 

The  judgment  need  not  recite  the  indictment,  arraignment, 
etc. 

It  is  not  necessary  the  record  should  show  affirmatively  that 
time  was  given  to  the  prisoner  to  show  cause  why  sentence 
should  not  be  prounced.  It  does  show  he  was  asked  if  he 
had  any  cause  to  show,  and  it  does  not  appear  that  he  asked 
time  or  desired  to  show  cause. 

A  valid  judgment  cannot  be  attacked  collaterally  by  this 
proceeding.  {People  v.  Va/oanaugh^  2  Abb.  Pr.  Rep.  84; 
People  V.  GapeLs^  5  Hill,  164 ;  Bermac  v.  People^  4  Bar.  31.) 

The  facts  of  this  case  are  stated  in  the  opinion. 

Opinion  by  Beatty,  J.,  Chief  Justice  Lewis  concurring. 

Justice  Brosnan  did  not  participate  in  the  hearing  of  this 
case. 

This  was  an  application  heard  at  cliambers  before  two  of  the 
Judges  of  the  Supreme  Court,  on  the  part  of  the  petitioner  to 
be  released  from  confinement  in  the  State  Prison,  in  which  he 
'alleges  he  is  illegally  detained.  That  he  "has  never  been,  by 
the  sentence  or  judgment  of  any  Court  of  competent  jurisdic- 
tion, in  this  State  or  elsewhere,  adjudged  or  sentenced  to 
imprisonment  in  said  prison  or  otherwise  for  the  commission 
of  any  crime," 
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The  Warden  of  the  State  PriBon,  in  addition  to  setting  out 
his  offiqial  character  and  the  fact  that  as  Warden  of  the  prison 
he  detains  the  prisoner,  states  these  facts  in  his  return :  I 
furtlier  certify  and  return  that  said  William  Salge  was,  on  the 
20th  day  of  July,  1865,  placed  in  my  charge  and  custody,  as 
Warden  of  the  State  Prison  of  said  State,  by  the  Sheriff  of 
Douglas  County,  in  said  State,  under  a  commitment  of  which 
a  copy  is  hereto  annexed,  marked  "  Exhibit  A,"  under  and 
by  virtue  of  which  I  have  held  and  still  hold  said  William 
Salge  in  custody  as  Warden  of  the  State  Prison  of  Nevada.  I 
further  certify  and  return  that  said  William  Salge  was,  prior 
to  said  20th  of  July,  1865,  duly  indicted  by  the  Grand  Jury 
of  Douglas  County,  State  of  Nevada,  and  tried  before  the  Dis- 
trict Court  of  the  Eighth  Judicial  District,  Douglas  County 
aforesaid,  for  the  crime  of  grand  larceny,  and  duly  convicted 
thereof ;  and  was  by  said  Court  sentenced  upon  said  conviction 
to  imprisonment,  in  the  State  Prison  of  the  State  of  Nevada, 
for  the  term  of  three  years,  and  that  said  term  of  imprison- 
ment commenced  on  said  20th  day  of  July,  1865,  and  is  not 
yet  expired. 

[ExHiBir  "A."] 

Eighth  Judicial  District  Court,  ) 

Douglas  County,  State  of  Nevada,  f 
State  of  Ifevada  v.  WiUiam  Salge, — ^Now  at  this  time  said 
defendant,  William  Salge,  being  in  Court  and  being  ordered 
to  stand  up  and  receive  his  sentence,  the  Court  proceeded  to 
pronounce  the  following  sentence,  viz :  "  That  you,  William 
Salge,  are  hereby  ^ntenced  to  imprisonment  in  the  State 
Prison  of  the  State  of  Nevada  during  the  term  of  three  years, 
for  the  crime  of  grand  larceny,  and  that  the  Sheriff  of  said 
county  be  required  to  convey  you  there  and  deliver  you  into 
the  hands  of  the  Warden  of  said  Prison." 

State  of  Nevada,  County  of  Douglas,  ) 

Eighth  Judicial  District.  f  ^^* 

I,  Joel  A.  Harvey,  Clerk  of  the  Eighth  Judicial  District 

Court  of  Douglas  County,  State  of  Nevada,  do  hereby  certify 

that  the  above  and  foregoing  is  a  full,  true  and  correct  copy  of 

the  original  minutes  which  now  remain  on  £Qe  and  of  record 
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in  my  office  at  Genoa,  in  said  county  and  State.  In  testimony 
whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of 
said  Court,  this  20th  day  of  July,  A.  D.  1865. 

JOEL  A.  HAEVET,  Clerk 

The  prisoner  denied  that  any  valid  judgment  had  been  ren- 
dered sentencing  him  to  imprisonment.  A  record  which  -was 
brought  up  to  the  Supreme  Court  on  appeal  was,  by  consent 
of  parties,  introduced  as  evidence  in  this  case.  The  points 
made  by  the  counsel  of  petitioner  are :  First — That  the  Warden 
having  shown  that  the  prisoner  was  in  custody  imder  what  he 
styles  a  "  comn^tment"  in  his  return,  could  not  go  beyond  that 
commitment  and  show  that  he  held  him  in  custody  by  virtue 
of  a- judgment  of  a  Court,  unle^  that  judgment  was  fully  set 
out  in  the  commitment. 

Section  10  of  the  Habeas  Corpus  Act,  among  other  things, 
provides:  "The  party  upon  whom  such  writ  shall  be  duly 
served  shall  state  in  his  return,  plainly  and  unequivocally,  First 
— ^Whether  he  have  or  have  not  the  party  in  custody  or  under 
his  power  or  restraint.  Second — If  he  have  the  party  in  his 
custody  or  power  or  under  his  restraint,  he  shall  state  the 
authority  and  cause  of  such  imprisonment  or  restraint,  setting 
forth  the  same  at  large.  Third-^If  the  party  be  detained  by 
virtue  of  any  writ,  warrant  or  any  other  written  authority,  a 
copy  thereof  shall  be  annexed  to  the  return,  and  the  original 
shall  be  produced  and  exliibited  to  the  Judge  on  the  hearing 
of  such  return." 

The  Court  understands  these  sections  differently  from  coun- 
sel. We  understand  that  the  third  division  of  this  section  is 
merely  cumulative  of  the  second.  The  return  should  fully 
state,  as  the  second  division  requires,  why  the  prisoner  is 
detained,  and  if  there  be  any  written  authority  for  the  deten- 
tion, a  copy  thereof  should  be  set  forth  in  the  officer's  return, 
in  addition  to  the  general  statement  of  the  cause  of  detention. 
Second — The  counsel  for  prisoner  contend  that  there  is  no 
valid  judgment  against  prisoner,  shown  either  by  the  copy  of 
commitment  returned  by  the  Warden  or  by  the  record  which 
was  produced  in  evidence.  We  differ  from  counsel  on  both 
propositions.    The  law  provides :  "  When  a  judgment  has  been 
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pronounced,  a  certified  copy  of  the  entry  thereof  in  the  minutes 
ghall  be  forthwith  furnished  to  the  officer  whose  duty  it  is  to 
execute  the  judgfnent,  and  no  other  warrant  or  authority  is 
necessary  to  justify  or  require  the  execution  thereof,  except 
when  judgment  of  death  is  rendered." 

This  document,  which  is  termed  a  commitment,  and  made 
a  part  of  the  Warden's  return,  as  shown  above,  contains  a 
certified  copy  of  what  we  conceive  to  be  a  valid  judgment. 
Section  450  of  the  Criminal  Practice  Act  is  in  these  words : 
When  judgment  upon  a  conviction  is  rendered,  the  Clerk  shall 
enter  the  same  in  the  minutes,  stating  briefly  the  offense  for 
which  the  conviction  has  been  had,  and  shall,  within  five  days, 
annex  together  and  file  the  following  papers,  which  shall  con- 
stitute the  record  of  the  action :  First — A  copy  of  the  min- 
utes of  any  challenge  which  may  have  been  interposed  by  the 
defendant  to  the  panel  of  the  Grand  Jury,  or  to  any  individual 
Grand  Juror,  and  the  proceedings  thereon.  Second — The 
indictment  and  a  copy  of  the  minutes  of  the  plea  of,  or 
demurrer.  Third — A  copy  of  the  minutes  of  any  challenge 
which  may  have  been  interposed  of  the  panel  of  the  trial  jury, 
or  to  an  individual  juror,  and  the  proceedings  thereon. 
Fourth — A  copy  of  the  minutes  ^of  the  trial.  Fifth — ^A  copy 
of  the  minutes  of  the  judgment.  Sixth — The  bill  of  excep- 
tions, if  there  be  one.  Seventh — The  written  charges  asked 
of  the  Court,  if  there  be  any. 

It  appears  to  us  that  the  judgment  quoted  in  exhibit  "  A  " 
contains  all  the  statute  requires  to  be  contained  in  a  judgment, 
in  a  criminal  case,  the  sentence  defining  the  punishment,  and 
a  statement  of  the  offense  for  which  the  punishment  is 
inflicted.  The  prisoner  is  held  by  virtue  of  the  sentence  of 
the  Court,  and  the  Warden  needs  no  other  warrant  for  hold- 
ing him,  except  a  copy  of  the  judgment  or  sentence. 

But  the  counsel  for  prisoner  contend  not  only  that  the  sen- 
tence or  judgment  of  the  Court  is  in  itself  insufficient  to  hold 
the  prisoner,  but  that  such  as  it  is,  it  was  never  rendered  by 
the  Court  but  only  by  the  Clerk ;  that  the  Clerk  could  not 
render  any  sentence  or  judgment.  To  make  out  this  point 
they  produce  the  record  which  was  made  out  on  appeal.  In 
that  record,  on  page  17,  is  the  following :    "  Now  at  this  time 
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said  defendant,  William  Salge,  being  in  Court,  and  having 
been  informed  by  the  Court  of  the  nature  of  the  indictment, 
and  his  plea,  and  the  verdict  of  the  jury,'  and  being  asked 
wliether  he  had  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced,  and  being  ordered  to  stand  up  and  receive 
his  sentence,  the  Court  proceeded  to  pronounce  the  following 
sentence :  "  That  you,  William  Salge,  are  hereby  sentenced  to 
imprisonment  in  the  State  Prison  of  the  State  of  Nevada, 
during  the  term  of  three  (3)  years,  for  the  crime  of  grand 
larceny,  and  that  the  Sheriff  of  the  county  be  required  to  con- 
vey you  there  and  deliver  you  into  the  hands  of  the  Warden 
of  said  prison." 

This  we  take  to  be  the  judgment  of  the  Court  properly 
entered  of  record.  The  objection  made  to  this  judgment  is, 
that  in  the  recitals  which  precede  the  judgment,  whilst  it 
appears  the  prisoner  was  asked,  "  Whether  he  had  any  legal 
cause  to  show  why  judgment  should  not  be  pronoimced,"  the 
words  "  against  him,"  which  should  have  followed  the  word 
"  pronounced,"  are  omitted.  This  objection  we  think  rather 
more  technical  than  substantial.  It  is  not  to  be  presumed 
that  when  the  prisoner  was  asked  as  to  whether  he  could  show 
any  legal  cause  why  sentence  should  not  be  pronounced,  that 
he  was  in  any  doubt  as  to  the  person  on  whom  the  sentence  • 
was  to  be  pronounced,  or  that  he  received  any  detriment  from 
the  omission  of  the  words  "  against  him."  On  page  21  of  the 
transcript  is  the  following  certificate  of  the  Clerk  of  the  Court 
before  which  the  prisoner  was  tried. 

[sentence.] 

The  following  was  the  sentence  as  pronounced  by  the  Court: 
The  judgment  of  this  Court  is,  that  you,  William  Salge,  are 
ordered,  adjudged,  and  decreed  to  imprisonment  in  the  State 
Prison  of  the  State  of  Nevada,  during  the  term  of  three  years. 
And  as  the  sentence  appears  in  the  minutes  and  the  transcript, 
it  was  made  and  entered  by  the  Clerk  of  said  Court,  without  the 
order  or  direction  of  the  Court. 

JOEL  A.  HAEVET, 
Clerk  of  thQ  Eighth  District  Court. 
Genoa,  September  6, 1865. 
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It  is  contended  this  certificate  shows  that  the  judgment  on 
page  17  of  the  transcript  is  not  the  judgment  of  the  Court, 
but  is  a  judgment  rendered  by  the  Clerk,  and  a  different  one 
from  the  judgment  of  the  Court.  The  certificate  last  quoted 
is  no  part  of  the  record,  and  proves  nothing. 

It  is  not  such  a  certificate  as  the  Clerk  in  his  oflicial  capacity 
is  authorized  to  give.  It  is  no  more  than  a  written  statement 
by  a  private  individual,  that  the  judgment  entered  in  the 
records  of  the  Court  is  not  the  real  judgment  of  the  Court. 
Such  a  certificate  is  a  mere  nullity.  Suppose,  however,  in  this 
case,  that  the  certificate  proves  all  counsel  contend  for,  that 
the  language  used  in  that  certificate  was  the  language  of  the 
Judge  in  passing  sentence,  what  difference  could  it  make? 
The  Judge,  in  passing  sentence,  or  rendering  judgment  (for  we 
conceive  they  Jboth  amoimt  to  the  same  thing),  uses  language 
neither  expressing  fully  nor  accurately  liis  meaning,  yet  the 
*  Clerk  understands  him,  and  in  entering  the  judgment  of  record 
uses  more  full,  accurate,  and  appropriate  language.  The 
record,  after  it  id  made  up  by  the  Clerk,  is  approved  and  signed 
by  the  Judge.  Can  any  one  doubt  this  is  the  judgment  of  the 
Court?  In  both  civil  and  criminal  cases  the  judgment  of  the 
Court  is  usually  given  orally  and  without  much  regard  to 
form.  The  Clerk,  then  writes  out  the  judgment  in  form  (quite 
different,  generally,  from  the  language  used  by  the  Court  or 
Judge),  the  Court  approves  the  judgment  as  written  out,  and 
thereby  makes  it  the  judgment  of  the  Court.  Certainly  there 
is  notliing  improper  or  irregular  in  such  a  course.  The  pris- 
oner must  be  remanded  to  the  custody  of  the  Warden  of  the 
State  Prison,  to  be  by  him  detained  until  the  expiration  of  his 
term  of  service,  or  until  otherwise  legally  discharged. 


THE  STATE  OF  NEVADA,  Respondent,  v.  WILLIAM 
SALGE,  Appellant. 

A  penon  who  was  a  qualified  elector  under  the  Constitntioik  of  the  State,  did  DOt 
become  disqualified  by  the  failure  to  paj  his  poll  tax  and  to  hare  his  nam«  r9g-> 
isteiedi  until  after  the  Ifuit  ^j  of  ^e  ^t  week  in  October,  A.  D.  1866, 
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Bj  the  provisions  of  the  Registry  Law,  all  persons  had  until  the  last  day  in  the  firs 
week  in  October,  A.  D.  1865,  within  which  to  hare  their  names  registered;  no 
disqualification  would  result  until  after  that  time.  An  elector  otherwise  qnafi- 
fied  would  therefore  be  a  oempetent  juror  until  after  the  expiration  of  the  first 
week  in  October. 

Beld  er^or  to  disallow  a  challenge  to  a  juror  who,  on  his  voir  dirs,  stated  <*tbat  he 
was  bom  in  the  Prorince  of  Canada,  and  lired  there  until  he  was  twenty-one 
yesrs  of  acre ;  that  he  had  been  told  that  his  father  was  a  citizen  of  the  United 
States  prior  to  the  time  of  removins^  to  Canada ;  that  he  had  no  knowledge  that 
his  father  became  a  citizen  of  Canada ;  and  also  that  he  did  not  know  of  which 
country  his  father  cUimed  citizenship ;  that  his  residence  and  home  was  in 
Canada  so  long  as  he  knew  anything  about  it,  and  that  he  (the  juror)  had  nerar 
been  naturalized. 

When  all  that  is  known  of  a  person's  citizenship  is  that  his  residence  and  home  has 
been  in  a  foreign  country,  the  mere  statement  of  a  stranger  that  he  was  a  citizen 
of  the  United  States  is  not  sufficient  to  establish  his  citizenship  in  this  country 
against  the  presumption  which  would  arise  from  his  home  being  in  another 
country. 

The  time  prescribed  by  the  Practice  Act  within  which  a  bill  of  exceptions  in  a  crim- 
inal case  is  to  be  signed  by  the  Judge  is  merely  directory. 

# 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict, State  of  Nevada,  Douglas  County,  Hon.  Daniel  Virgin 
presiding. 

The  facts  in  this  case  appear  sufficiently  in  the  opinion  of 
the  Court. 

J.  J.  Musser^  J.  Neely  Johnson  and  Thos,  WeUs,  Attor- 
neys for  Appellant. 

Geo.  H.  bourse,  Attorney  General,  for  the  State. 

Errors  in  law  occurring  at  the  trial  in  criminal  cases  c^n 
only  be  brought  to  the  Supreme  Court  for  review  by  biU  of 
exceptions  signed  by  the  Judge.  The  only  variation  from  this 
rule  is  in  the  matter  of  the  Judge's  charge.  (Laws  of  1861, 
p.  480,  sec.  421.) 

Even  if  the  statement  sent  up  to  this  Court  might  be  con- 
sidered by  the  Court,  no  error  is  shown  at  the  trial,  for  no  dis- 
qualification of  any  juror  is  shown. 

The  juror,  D.  Smart,  is  an  "  elector"  under  the  Constitution 
and  laws  of  the  State.  That  he  has  not  complied  with  the 
requirements  of  law  (registration  and  payment  of  poll  tax) 
necessary  to  the  exercise  of  his  right  to  vote  makes  him  none 
the  less  an  ^'  elector."    As  well  may  he  be  said  not  to  be  an 
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^^  elector"  because  he  does  not  choose  to  go  to  the  polls  and 
vote  on  election  day.  The  registration  is  merely  a  means  of 
ascertaining  who  are  electors^  not  an  additional  qv^dification 
required  of  an  elector.  The  payment  of  poll  tax  is  also 
merely  a  condition  precedent  to  registration. 

The  juror  Sackrider  is  an  American  citizen,  being  bom  X)f 
American  parents  then  resident  in  Canada.  His  father's 
birthplace  and  his  own  are  known  to  him  only  by  family  rep- 
utation. We  have  in  the  transcript  the  same  evidence  of  his 
father's  being  an  American  citizen  by  birth  that  we  have  of  his 
own  in  Canada.  (Act  of  Congress,  approved  February  10, 
1855  ;  Dunlop's  Digest  U.  S.  Laws,  p.  1451.) 

But  it  is  probably  unnecessary  to  pass  upon  any  of  these 
questions,  as  in  fact  there  is  no  appeal  in  the  case. 

The  statute,  p.  486,  section  474,  requires  the  appeal  to  be 
taken  "  by  the  service  of  a  notice  in  writing  on  the  Clerk  of 
the  Court  in  which  the  action  was  tried,  stating  that  the  appel- 
lant appeals  from  the  judgment." 

No  such  notice  was  served  on  the  Clerk  in  this  case.  The 
notice  in  this  action  is  addressed  to  the  District  Attorney,  and 
not  to  the  Clerk. 


Opinion  by  Lew^is,  C.  J.,  Beatty,  J.,  concurring. 

The  challenge  to  the  juror  Smart  was  properly  disallowed 
by  the  Court.  That  he  had  not  paid  his  poll  tax  or  had  his 
name  registered  at  the  time  of  the  trial  of  this  cause  can  be 
no  objection  to  him  as  a  juror. 

The  Constitution  of  the  State,  Section  1,  Article  II.,  pro- 
vides that  every  white  male  citizen  of  the  United  States  (not 
laboring  under  certain  disabilities)  of  the  age  of  twenty-one 
years  and  upwards,  who  shall  have  actually  and  not  construc- 
tively resided  in  the  State  six  months,  and  in  the  district  or 
county  thirty  days,  next  preceding  any  election,  shall  be 
entitled  to  vote  for  all  officers  that  now  are  or  hereafter  may 
be  elected  by  the  people,  and  upon  all  questions  submitted  to 
the  electors  at  such  election. 

This  section  enumerates  all  the  qualifications  which  were 


Digitized  by 


Google 


458        STJPEEME  COUET  OF  NEVADA,  1865. 

state  of  Kerada  «.  Salge. 

required  at  the  time  the  Act  requiring  the  payment  of  poll 
tax  and  registry  of  the  names  of  electors  became  a  law. 

All  persons  who  were  qualified  voters  under  the  Constitu- 
tion would  certainly  continue  to  be  so  imtil  they  became  dis- 
qualified by  a  failure  to  comply  with  the  requirements  of  the 
registry  law. 

It  cannot  be  said  that  the  juror  had  failed  to  comply  with 
that  law,  for  by  its  provisions  he  had  imtil  the  last  day  of  the 
first  week  in  October  within  which  to  have  his  name  registered. 

The  disqualification  results  only  from  the  failure  of  the 
person  to  have  his  name  appear  on  the  register  upon  the  day 
of  the  election.  (Laws  of  1864r-5,  p.  386,  sec.  17.)  There- 
fore, until  the  time  expires  within  which  by  law  he  was 
required  to  have  his  name  registered,  it  cannot  be  said  that  he 
had  failed  to  comply  with  it. 

This  case  was  tried  in  July;  the  time  had  not  expired 
within  which  the  juror  was  required  to  register  his  name,  and 
he  was  therefore  qualified  to  sit  as  a  juror.  What  might  be 
the  result  if  the  case  had  been  tried  after  the  last  day  in  the 
first  week  of  October,  and  the  juror  had  failed  to  comply  with 
the  law,  is  a  question  which  does  not  arise  in  this  case,  and 
which  we  do  not  pass  upon. 

The  Court,  however,  erred  in  disallowing  the  challenge  to 
the  juror  Gilbert  Sackrider,  who  stated  upon  his  voir  dire 
that  he  was  bom  in  the  province  of  Canada,  and  lived  there 
until  he  was  twenty-four  years  of  age.  He  had  been  told  that 
his  father  was  a  citizen  of  the  United  States  prior  to  removing 
to  Canada,  which  was  before  his  (the  juror's)  birth,  and  that 
he  never  had  any  knowledge  that  his  father  became  a  citizen 
of  Canada.  lie  also  stated  that  he  did  not  know  of  which 
country  his  father  claimed  citizenship ;  that  his  residence  and 
home  was  in  Canada  so  long  as  he  knew  anything  about  it, 
and  that  he  (the  juror)  had  never  been  naturalized  as  a  citizen 
of  the  United  States.  The  counsel  for  defendant  thereupon 
challenged  the  juror,  stating  as  the  ground  for  such  challenge 
that  he  was  not  a  citizen  of  the  United  States,  and  therefore 
incompetent  to  sit  as  a  juror ;  the  Court  disallowed  the  chal- 
lenge, admitted  the  juror,  and  the  defendant  excepted.  This 
ruling  of  the  Court  among  others  is  assigned  as  error. 
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It  is  provided  by  Act  of  Congress  that  persons  heretofore 
bom,  or  hereafter  to  be  bom,  out  of  the  limits  and  jurisdic- 
tion of  the  United  States,  whose  parents  were,  or  shall  be  at 
the  time  of  their  birth,  citizens  of  the  United  States,  shall  be 
deemed  and  considered  citizei^s  of  the  United  States.  (Dun- 
lop's  Digest,  1450.) 

If  it  is  shown  that  Sackrider  comes  within  the  provisions  of 
this  law,  he  was  properly  admitted  as  a  juror ;  iut  looking  at 
his  statement  in  the  most  favorable  light  possible  for  the  pros- 
ecution, it  must  be  admitted  that  his  citizenship  is  extremely 
doubtful.  The  only  expression  used  by  him  which  in  any  way 
favors  the  presumption  that  he  is  a  citizen  of  the  United 
States  is,  that  he  was  told  that  his  father  was  a  citizen  of  the 
United  States  prior  to  his  removal  to  Canada,  but  he  after- 
wards says  distinctly  that  he  does  not  know  of  which  country 
his  father  claimed  citizenship,  and  that  he  himself  has  not 
been  naturalized  as  a  citizen  of  the  United  States.  Indeed, 
every  fact  which  he  states  of  his  own  knowledge  favors  the 
conclusion  that  he  is  not  a  citizen.  So  long  as  he  can  remem- 
ber, his  father's  home  and  residence  was  in  Canada.  This 
would  raise  the  presumption  that  he  was  a  citizen  of  that 
country,  and  there  is  nothing  to  overcome  that  presumption 
but  the  statement  of  some  one  that  he  was  a  citizen  of  the 
United  States,  which  does  not  seem  to  have  been  sufficient 
even  to  satisfy  the  juror  himself  that  such  was  the  fact,  for  he 
says  positively  that  he  does  not  know  of  which  country  his 
father  claimed  citizenship. 

When  all  that  is  known  of  a  person  is  that  his  home  and 
residence  has  been  in  a  foreign  country,  the  mere  statement  of 
a  stranger  that  he  was  a  citizen  of  the  United  States  we  do 
not  think  sufficient  to  establish  his  citizenship  in  this  country 
against  the  presumption  which  would  arise  from  his  home  and 
his  residence  being  in  another. 

The  defendant's  challenge  should,  therefore,  have  been 
allowed. 

The  objection  to  the  record  by  the  Attorney  General  is 
undoubtedly  well  taken,  but  as  the  time  prescribed  by  the 
Practice  Act,  within  which  the  bill  of  exceptions  is  to  be 
signed  by  the  Judge,  is  merely  directory,  and  the  statement 
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or  bill  of  exceptions  in  this  case  being  admitted  to  be  correct, 
and  as  the  dismissal  of  the  appeal  would  result  only  in  delay 
and  further  expense,  we  may  be  justified  in  passing  upon  the 
merits  at  this  time.  {People  v.  Wappen^  14  Cal.  437 ;  People 
V.  Lee^  lb.  511.) 

Judgment  reversed  and  cause  remanded  for  new  trial. 


THE  PEOPLE  Kx  kel.  J.  H.  FLACK,  Appellant,  v. 
THE  BOAED  OF  COUNTY  COMMISSIOXERS  OF 
WASHOE  COU:SrTY,  Respondent. 

Two-iliirds  of  the  property  tax  of  Waahoe  County  mast  be  placed  in  the  G«nenil 
Fund.  The  law  also  proyides  how  thii  fund  shaU  be  paid  oat.  The  Gommia- 
sioners  have  no  authority  to  make  a  change  in  this  respect. 

Two-thirds  of  the  poU  tax  must  also  be  paid  into  the  G-eneral  Fund;  there  is  no 
authority  for  paying  it  all  into  the  Indigent  Sick  Fund. 

The  hiw  haying  appropriated  one-sixth  of  the  revenue,  or  so  muek  iheref^oBmag  h$ 
neoessarp,  to  the  Indigent  Sick  Fund,  and  madel  a  similar  appropriation  to  a 
Oontinjrent  Fund.  Query :  If  one-sixth  of  the  county  revenue  should  be  more 
than  sufficient  for  either  of  these  funds,  what  is  to  be  done  with  the  Buiplaa? 
Intimated  that  as  to  such  surplus  the  Commissioners  have  a  discretion  to  use  it 
for  any  legitimate  county  purpose. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, State  of  Nevada,  Washoe  County,  Hon.  C.  C.  Goodwin 
presiding. 

The  facts  are  stated  in  the  opinion. 

WdUace  (&  Flacky  for  Appellant,  referred  to  the  different  sec- 
tions of  the  statute  bearing  on  the  controversy,  and  contended 
the  Commissioners  could  only  exercise  that  authority  specially 
conferred  on  them,  and  the  Legislature  gave  them  no  authority 
to  create  new  funds,  or  to  divert  the  county  revenue  from  those 
purposes  to  which  by  law  it  was  devoted. 

Tho%.  Fitch^  Esq.^  for  Respondent. 

Opinion  of  the  Court  by  Justice  Beatty,  Justice  Brosnan 
concurring. 

Chief  Justice  Lewis  did  not  participate  in  the  hearing  or 
determination  of  this  case. 
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This  is  a  petition  praying  for  the  issuance  of  a  writ  of  man- 
damus against  the  Board  of  County  Commissioners  of  Washoe 
County  to  compel  them  to  make  an  order  for  the  distribution 
of  the  county  revenue  according  to  the  provisions  of  a  law 
passed  at  the  last  session  of  the'Legislature.  The  Court  below 
refused  to  issue  the  writ  and  gave  judgment  for  costs  against 
the  relator,  who  appeals  to  this  Court. 

The  law  referred  to  provides  as  follows :  "  The  Boards  of 
County  Commissioners  in  the  several  counties  of  this  State 
shall  apportion  all  the  moneys  coming  into  the  county  treas- 
ury, or  so  much  thereof  as  is  not  by  law  set  aside  into  special 
funds,  as  follows :  Two-thirds  shall  go  into  the  General  County 
Fund ;  one-sixth,  or  so  much  thereof  as  may  be  necessary,  shall 
go  into  the  Indigent  Sick  Fund,  and  one-sixth,  or  so  much 
thereof  as  may  be  necessary,  shall  go  into  the  Contingent 
Fund,  to  defray  the  contingent  expenses  of  the  county." 

The  Board  of  Commissioners  met  in  Washoe  on  the  3d  of 
April,  1865,  and  made  the  following  order : 

"  Ordsredy  That  a  tax  of  one  dollar  and  fifty  cents  on  each 
one  hundred  dollars  of  all  the  property  in  the  County  of  Washoe, 
not  exempt  from  taxation,  be,  and  the  same  is  hereby  levied  for 
county  purposes.  Said  last  mentioned  tax  shall  be,  and  the 
same  is  hereby  apportioned  as  follows :  Forty  cents  on  each 
one  hundred  dollars  taxed  shall  be  placed  by  the  County 
Treasurer  in  the  General  Fund,  heretofore  created,  to  be 
applied  to  the  payment  of  indebtedness  heretofore  contracted 
on  that  fund,  which  shall  hereafter  be  known  as  the  Reduction 
Fund ;  sixty  cents  on  each  one  hundred  dollars  taxed  shall  be 
placed  by  the  County  Treasurer  in  the  General  Fund,  to  be 
applied  to  the  payment  of  any  indebtedness  which  may  be 
hereafter  contracted  by  the  county  on  the  General  Fund ;  forty 
cents  on  each  one  hundred  dollars  taxed  shtiU  be  placed  by  the 
County  Treasurer  in  the  Contingent  Fund,  to  be  applied  to  the 
payment  of  any  indebtedness  which  may  be  hereafter  con- 
tracted by  the  county  on  that  fund;  ten  cents  on  each  one 
hundred  dollars  taxed  shall  be  placed  by  the  County  Treasurer 
in  the  Indigent  Sick  Fund,  to  be  applied  to  the  payment  of 
any  fiiture  indebtedness  which  may  be  contracted  by  the 
county  on  that  fund. 
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"  All  moneys  arising  from  the  sale  of  licenses  under  the  Act 
of  the  Legislature  of  the  State  of  Nevada,  entitled  '  An  Act  to 
provide  for  the  support  of  the  Government  of  the  State  of 
Nevada,'  shall  be  placed  by  the  County  Treasurer  in  the  Gen- 
eral Fund,  and  shall  be  applied  to  the  payment  of  any  future 
indebtedness  contracted  by  the  county  on  that  fund. 

"  All  moneys  arising  from  the  collection  of  poll  taxes  belong- 
ing to  the  county  shall  be  placed  by  the  County  Treasurer  in 
the  Indigent  Sick  Fund,  and  be  applied  to  any  future  indebt- 
edness on  that  fund." 

This  order  is  wrong  in  several  particulars.  The  law  posi- 
tively requires  two-thirds  of  the  property  tax  to  be  placed  in 
the  General  Fund.  Two-thirds  in  this  case  would  be  one  dol- 
lar on  the  hundred  of  taxable  property. 

The  Commissioners,  it  is  true,  have  done  this  after  a  fashion. 
But  whilst  they  have  placed  that  amount  in  the  General  Fund, 
they  have  incorporated  in  the  order  certain  legislative  pro- 
visions about  the  division  and  expenditure  of  the  money  in 
that  fund,  for  which  we  find  no  authority  in  the  law  creating 
the  Boards  of  County  Commissioners.  The  Legislature  has 
directed  this  money  to  be  paid  into  a  general  fund.  Being 
once  so  placed,  it  can  only  be  applied  to  the  payment  of  war- 
rants drawn  by  the  Auditor,  in  pursuance  of  law,  on  that  par- 
ticular fund.  A  law  of  the  Territory  of  Nevada  which  remains 
in  force  under  the  State  Constitution  provides  how  warrants 
on  the  County  Treasury  shall  be  presented  and  registered,  and 
that  they  shall  be  paid  in  the  order  of  their  presentation.  (See 
Laws  of  1861,  p.  287.) 

Whilst  that  law  remains  in  force,  the  Commissioners  cannot 
divide  the  General  Fund  so  as  to  make  forty  per  cent,  only  of 
that  General  Fund  payable  on  warrants  according  to  the  date 
of  their  presentations,  and  the  remaining  sixty  per  cent,  thereof 
payable  on  warrants  of  more  recent  date.  Such  an  arrange- 
ment would  doubtless  be  convenient  for  the  county  and  enable 
the  Commissioners  to  conduct  county  affairs  much  more  eco- 
nomically. But  positive  law  cannot  be  set  aside  even  to  pro- 
mote a  laudable  desire  to  economize  in  county  expenditures. 
So  much  of  the  order  of  the  Commissioners  as  directs  all  the 
money  arising  from  the  collection  of  poll  tax  belonging  to  the 
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county  to  be  placed  in  the  Indigent  Sick  Fund,  and  applied 
only  to  the  future  indebtedness,  is  also  wrong.  Two-thirds  of 
that  fund  belongs  to  the  General  Fund. 

The  law  having  provided  that  the  Commissioners  shall 
apportion  one-sixth  of  the  county  revenue,  or  as  initch  thereof 
as  may  he  necessary^  to  the  Indigent  Sick  Fund,  and  another 
sixth,  or  so  much  thereof  as  may  he  necessary^  to  a  Contingent 
Fund,  and  no  provision  being  made  for  what  is  to  be  done  with 
the  surplus,  if  either  of  these  funds  does  not  require  the  full 
amount  of  one-sixth  of  the  county  revenue,  it  becomes  a  ques- 
tion of  some  doubt  how  that  surplus  should  be  disposed  of. 
Suppose  the  Indigent  Sick  Fund  requires  only  one-twelfth  of 
the  whole  county  revenue  to  meet  all  its  present  and  probable 
liabilities  for  the  current  year,  clearly  in  such  case  the  Com- 
missioners should  only  set  apart  one-twelfth  of  the  revenue  to 
such  fund.  The  question  then  arises,  what  would  become  of 
the  other  twelfth  ?  Will  it  all  go  into  the  General  Fund  ?  Will 
it  ^opro  rata  into  the  General  Fund  and  Contingent  Fund,  or 
will  it  be  discretionary  with  the  Commissioners  to  place  the 
entire  one-twelfth  in  either  of  the  other  funds  -that  may  best 
subserve  the  interests  of  the  county  ?  There  does  not  appear 
to  be  any  very  satisfactory  solution  of  this  question.  If  one- 
sixth  of  the  county  revenue  is  more  than  enough  for  the  Indi- 
gent Sick  Fund  in  this  county,  the  Court,  as  at  present  advised, 
would  not  be  disposed  to  control  the  discretion  of  the  Board 
in  disposing  of  the  fraction  not  appropriated  to  that  fund. 

With  regard  to  the  ordinary  revenue  of  the  coimty,  arising 
from  the  property  tax,  poll  tax  and  sales  of  licenses,  two-thirds 
thereof  must  be  set  apart  for  the  General  Fund.  There  can 
be  no  restraint  on  the  Treasurer  as  to  the  manner  of  paying 
out  that  fund,  except  that  imposed  by  law. 

The  judgment  must  be  reversed,  and  the  Court  below  will 
issue  a  mandamus  in  accordance  with  the  views  expressed  in 
this  opinion. 
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H.  HUGUET,  Eesponbent,  v.  W.  E.  OWEN,  Appkllaot. 

In  a  complaint  for  money  expended  and  ^errices  performed,  it  is  best  always  to  lue 
technical  words,  the  meaning  of  which  hare  long  been  established,  rather  than 
phrases  of  doubtful  import.  The  complaint  should  state  the  monej  was 
expended  /or  the  tue  and  hene^  of  defendant,  and  at  his  intkuice  and  requet^. 
So  in  regard  to  the  performance  of  labor. 

When  an  action  is  brought  for  money  adranced,  labor  performed,  commissiona,  etc, 
amounting,  as  the  complaint  shows,  to  fiye  thousand  six  hundred  and  thirty- 
one  dollars  and  thirty-seven  cents,  and  the  complaint  admits  a  payment  on 
account  of  two  thousand  nine  hundred  and  thirty-two  dollars  and  twanty-fire 
cents ;  if  afterward  a  bill  of  particulars  is  filed,  showing  that  a  large  portion  of 
plaintiff's  claim  is  for  items  not  coyered  by  or  included  in  any  of  the  counts  of 
his  declaration  or  complaint,  it  is  error  to  instruct  the  jury  that  they  may 
render  a  verdict  for  the  amount  of  all  those  items  of  the  bill  of  particulars 
embraced  within  the  scope  of  the  complaint  and  leave  the  credit  which  tha 
plaintiff  acknowledges  to  be  offset  by  those  items  of  his  bill  of  partienlara,  which 
are  not  embraced  within  the  scope  of  his  complaint. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Richard  Bisma 
presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 
J.  C.  Foster^  for  Appellants,  made  the  following  points : 

The  complaint  is  defective  because  it  does  not  aver  the 
money  was  expended  for  the  use  and  benefit  of  defendant  or 
at  his  request.     (2  Cal.  105 ;  3  Seld.  476.) 

There  is  no  proof  that  any  particular  amount  of  money  was 
expended  for  repairing  mill.  The  bill  of  particulars  and  proof 
shows  that  money  was  expended  for  repairing  and  running 
the  mill.  There  is  nothing  to  show  how  much  for  one,  and 
how  much  for  the  other. 

There  is  nothing  to  show  defendant  was  bound  for  the 
expense  of  running  the  mill.  The  bill  of  particulars  is  not  a 
complaint,  and  cannot  set  out  a  new  cause  of  action.  The 
proof  must  conform  to  the  allegation  of  the  complaint.  (6  Cal. 
561 ;  1  Greenleaf  on  Ev.,  sec.  51,  p.  71 ;  Holland  v.  HophinSj 
2  Bosanquet  &  Puller,  243 ;  Bowman  v.  Earle^  3  Daer,  961 ; 
Barnes^.  Henshaw^  21  Wend.  428 ;  Spear  v.  Myer^  6  Barr.  447.) 

Whether  plaintiff  had  a  right  to  charge  defendant  even  with 
repairs,  depends  wholly  on  the  construction  of  the  power  of 
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attorney.     Upon  no  fair  construction  does  that  power  confer 
such  authority. 

The  Court  erred  in  giving  the  instruction  asked  for  by 
plaintiff.  Tlie  eifect  of  the  instruction  given  was,  after 
excluding  proof  of  all  items  not  connected  with  the  repairing 
of  the  mill,  to  require  the  jury  to  allow  those  items  in  favor 
of  plaintiif  without  proof. 

QuirU  <&  Hardy ^  for  Eespondent. 

The  insufficiency  of  complaint  is  not  assigned  as  etrror  on 
the  appeal. 

The  complaint  contains  three  counts;  if  either  is  good  the 
Court  below  was  right  in  its  order  overruling  the  demurrer. 
There  is  no  objection  as  to  the  sufficiency  of  one  count, 
(4  Cal.  330;  10  Cal.  237;  11  Cal.  23;  15  Cal.  144.) 

There  is  sufficient  evidence  to  sustain  the  verdict.  Where 
a  case  is  fairly  submitted  to  a  Jury  this  Court  will  not 
minutely  weigh  the  testimony  to  see  if  they  would  have 
brought  in  precisely  the  same  verdict. 

When  the  defendant  pleads  and  sets  up  a  counter  claim  the 
plaintiff  may  bring  in  an  offset  to  that  counter  claim.  The 
receipts  of  the  mill  were  properly  allowed  as  an  offset  to  the 
expense  of  running  it.     {Zessur  v.  Early ^  16  Cal.  200.) 

The  plaintiff  took  possession  of  the  mill  under  a  general 
power  of  attorney,  which  of  itself  empowered  him  to  make 
necessary  repairs.  But  he  had  other  authority  by  letter  in 
addition  to  that  conferred  by  the  power  of  attorney. 

If  plaintiff  acted  fairly  in  his  agency  the  law  allows  him  to 
be  reimbursed  for  all  his  reasonable  outlay. 

The  instruction  given  in  regard  to  o£^tting  the  credits 
admitted  by  plaintiff  against  the  expense  of  running  the  mill, 
etc.,  were  rendered  necessary  by  the  instructions  given  at  the 
instance  of  defendant  and  on  the  Court's  own  motion,  to  pre- 
vent injustice. 

If  the  instruction  only  tended  to  produce  a  fair  verdict  and 
just  result,  it  could  not  be  erroneons. 

30 
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Opinion  of  the  Court  by  Justice  BeattYj  full  Bench  con- 
curring. 

This  is  an  action  in  the  nature  of  an  action  in  assumpsit. 
The  complaint  contained  three  counts,  One  for  money  ex- 
pended to  amount  of  four  thousand  six  hundred  and  sixty-five 
dollars  and  eighty-seven  cents  in  repairing  defendant's  mill ; 
second,  a  count  for  percentage  of  four  hundred  and  sixty-six 
dollars  and  fifty  cents  for  disbursing  the  first  named  sura; 
third,  a  count  for  five  hundred  dollars  for  services  rendered. 

The  complaint  then  says  plaintiff  "  has  been  paid  on  the 
same  [sum]  so  advanced  by  him  for  said  defendant  the  sum  of 
two  thousand  six  hundred  and  fifty  dollars  and  twelve  cents," 
which  being  deducted  from  the  aggregate  amount  of  the  three 
counts  (five  thousand  six  himdred  and  thirty-one  dollars  and 
thirty-seven  cents),  leaves  two  thousand  nine  hundred  and 
eighty-two  dollars  and  twenty-five  cents,  for  which  he  claims 
judgm^ent. 

The  cause  was  tried  before  a  jury ;  verdict  and  judgment  for 
the  plaintift*for  the  whole  amount  of  the  demand.  The  defend- 
ant moved  for  a  new  trial,  whicli  was  refused,  and  he  appeals 
to  this  Court,  both  from  the  order  refusing  a  new  trial  and 
from  the  judgment  rendered  in  the  case. 

Appellant's  first  assignment  of  error  is  that  the  Court  below 
erred  in  overruling  a  demurrer  to  the  complaint.  Tlic  demur- 
rer was  on  the  ground  that  the  complaint  did  not  state  fficts 
sufficient  to  constitute  a  cause  of  action.  The  defect  complained 
of  is  this :  that  whilst  the  suit  is  for  money  expended,  commis- 
sion on  the  same  and  for  services,  there  is  no  allegation  in  the 
complaint  that  the  money  was  expended  for  the  use  and  benefit 
of  defendant,  nqr  that  it  was  done  at  his  instance  and  request. 
The  same  objection  applies  to  tlie  count  for  services.  This  is 
certainly  a  serious  objection  to  the  complaint. 

It  would  be  better  for  coimsel  always  to  use  those  technical 
words,  the  exact  import  of  which  have  been  long  established, 
than  others  of  doubtful  import.  In  this  complaint  there  are 
Other  things  stated  from  which  it  may  very  clearly  be  inferred 
that  the  labor  and  expenditure  were  for  the  use  and  benefit  of 
defendant,  although  these  words  are  not  used.    It  is  not,  how- 
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ever,  so  apparent  from  reading  the  complaint  (taking  all  for 
true)  that  all  the  services  were  rendered  at  the  request  of  the 
defendant.  The  expenditures  are  said  to  have  been  made  by 
his  authoHty,  Possibly  this  may  be  equivalent  to  request. 
But  as  this  case  must  be  reversed  on  other  points,  we  merely 
allude  to  these  apparent  defects  for  the  purpose  of  suggesting 
that  before  another  trial  the  plaintiff  shall  so  amend  his  com- 
plaint as  to  avoid  all  questions  of  this  kind. 

The  second  error  complained  of  is  in  regard  to  the  insuf- 
ficiency of  the  proof  %  sustain  the  verdict,  a  point  which  need 
not  be  further  noticed  than  as  it  is  connected  with  the  giving 
a  certain  instruction  which  we  will  have  occasion  to  notice 
presently.  The  third^  assignment  of  error,  that  the  suit  being 
for  money  expended  in  repairing  a  mill,  there  could  be  no  proof 
as  to  the  money  expended  for  running  a  mill,  will  also  be 
noticed  in  connection  with  the  same  instruction. 

The  Court  among  other  instructions,  very  properly  gave  the 
following:  "This  is  an  action  to  recover  money  advances 
made  by  plaintiff  as  agent  for  defendant,  his  principal,  in  and 
about  the  repair  of  the  Mariposa  mill,  belonging  to  defendant, 
from  11th  March,  1863,  to  some  time  in  June  following,  when 
the  agency  ceased. 

"  Under  the  pleadings,  all  the  plaintiff  can  recover  in  this 
action  as  advances,  is  the  amount  of  money  which  he  properly 
expended  in  and  about  the  mill  in  repairing  the  same  and  put- 
ting it  in  proper  or  suitable  running  and  working  condition  so 
as  to  render  it  saleable  or  profitable  to  rent. 

"  In  the  bill  of  items  attached  to  and  made  part  of  the  com- 
plaint, plaintiff  has  included  charges  such  as  quicksilver,  wood, 
and  other  expenses  incurred  in  working  the  mill,  which  under 
the  averments  in  the  complaint,  cannot  be  recovered  in  this 
action ;  and  therefore  in  determining  upon  your  verdict  you 
will  exclude  from  consideration  all  such  items  as  do  not  prop- 
erly pertain  to  the  necessary  repairs  of  the  mill  itself." 

But  strangely  enough,  after  giving  this  instruction,  which 
was  fully  warranted  by  the  complaint,  the  bill  of  particulars 
referred  to  and  the  evidence  in  the  case,  the  Court  also  gave 
the  following  instructions : 

^^  That  the  jury,  in  estimating  the  damages,  may  offset  the 
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credits  given  against  any  item  or  items  in  the  aceomit,  not  as 
charged  for  repairs,  and  allow  what  appears  properly  charged 
for  repairs  independent  of  any  credits." 

It  will  be  remembered  that  the  complaint  charges  that  plain- 
tiff advanced  and  expended  four  thousand  six  hundred  and 
sixty-five  dollars  and  eighty-seven  cents  in  repairs,  and  that  he 
was  paid  on  the  sums  thus  advanced  two  thousand  six  hundred 
and  fifty  dollars  and  twelve  cents» 

On  the  trial,  and  even  by  inspection  ©f  the  bill  of  particu- 
lars before  trfal,  it  appeared  that  a  considerable  part  of  this 
four  thousand  six  hundred  and  sixty-five  dollars  and  eighty- 
seven  cents  was  not  expended  in  repairing  defendant's  mill. 

All  proof  in  regard  to  these  expendituaes  was,  in  effect,  and 
properly,  too,  excluded  from  the  consideration  of  the  jury. 
Under  the  view  of  the  case  presented  by  the  first  instruction, 
(and  we  think  that  was  the  proper  view),  no  proof  could  pro]>- 
erly  be  introduced  by  plaintiff  in  regard  to  those  expenditures 
not  connected  with  the  repairs  of  the  mill,  nor  anything  in 
rebuttal  by  the  defendant. 

Yet  in  order  to  allow  the  jury  to  give  the  plaintiff  his  entire 
demand,  they  are  instructed  that  they  may  offset  the  credits 
given  in  the  complaint  itself  by  these  charges  in  the  bill  of 
particulars,  which  are  not  properly  the  subject  of  proof.  This 
is  certainly  erroneous.  It  is  in  effect  deciding  that  the  plain- 
tiff, who  sues  for  money  expended  in  repairing  a  mill,  and 
files  a  bill  of  particulars  showing  that  the  amount  claimed  was 
expended  partly  for  repairing  a  mill,  partly  for  various  other 
objects,  such  as  buying  wood,  quicksilver,  paying  interest  on 
notes,  etc.,  may  recover  the  whole  amount  of  his  bill  by 
proving  that  the  class  of  items  connected  with  the  repairing 
of  the  mill  are  correctly  charged.  The  other  items  of  his  bill 
would  thus  be  recovered,  not  only  without  proof,  but  without 
any  allegations  in  the  complaint  that  such  advances  had  been 
made.  For  there  can  be  no  practical  difference  between  a 
direct  recovery  of  these  items  and  an  allowance  #f  them  as  an 
oflfeet  to  credits  which  are  by  the  complaint  admitted  to  hare 
been  paid  on  the  account  for  repairing  the  mill. 

There  are  other  points  in  the  case  not  necessary  to  be 
noticed. 
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The  judgment  must  be  reversed  and  a  new  trial  awarded. 
The  Court  below  will  allow  the  plaintiff  to  amend  his  com- 
plaint if  he  so  desires. 


THOMAS  FOWLEE,  Appellant,  v.  GEOEGE  D.  HOUS- 
TON, Eespondent. 

Where  the  death  of  one  of  the  defendfpts  is  put  in  issue  hy  the  pleadings,  it  should, 
hke  erery  other  issue  of  fact,  be  left  to  the  jury. 

Where  the  wife,  who  has  no  interest  in  the  premises,  and  who  w|ls  dead  at  the  time 
of  bringing  an  action  to^oredose  a  mortgage,  is  made  defendant  with  her  hus- 
band, the  proper  practice  upon  her  death  being  suggested,  would  be  to  strike 
out  her  name  and  allow  the  plaintiff  to  proceed  against  her  husband. 

Where  one  of  sereral  joint  contractors  dies,  the  surFiTors  ma  j  be  proceeded  against 
without  uniting  the  representatives  of  the  deceased. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, State  of  Nevada,  Ormsby  County,  Hon.  S.  H.  Wkight 
presiding. 

The  plaintiff  filed  his  bill  in  the  usual  form  to  foreclose  a 
mortgage  on  real  estate.  The  defendant,  George  D.  Houston, 
answered,  and  among  other  defenses  set  up  that  his  wife,  Ellen 
Houston,  who  was  joined  as  a  defendant  with  him,  died  on  the 
7th  day  of  May,  A.  D.  1864,  which  was  prior  to  the  commence- 
ment of  this  action.  Upon  the  trial,  the  defendant,  Houston, 
was  called  as  a  witness  on  his  own  behalf,  who  testified  to  the 
fact  of  his  wife's  death,  and  thereupon  his  counsel  moved  the 
Court  to  dismiss  the  action,  for  the  reason,  as  claimed,  that  her 
representatives  should  have  been  joined  as  defendants.  The 
plaintiff,  upon  such  motion  being  made,  asked  leave  to  amend 
his  complaint  by  adding  an  allegation  to  the  effect  that  the 
defendant,  Ellen  Houston,  had  no  interest  in  the  premises 
upon  which  the  mortgage  was  executed,  and  by  striking  out 
her  name  from  the  bill.  The  Court  refused  to  allow  the  amend- 
ment, and  ordered  the  action  to  be  dismissed,  for  the  reasons 
that  to  entitle  the  plaintiff  to  foreclose  the  mortgage,  the  rep- 
resentatives of  Ellen  Houston  should  be  made  defendants,  and 
that  as  the  plaintiff's  claim  did  not  exceed  three  hundred  dol- 
lars, the  Court  had  no  jurisdiction  to  render  judgment  on  th^ 
note.    Judgment  for  dofwdantr    PMntiff  appeals. 
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In  the  absence  of  any  statutory  provisions  on  the  subject, 
the  rights  and  liabilities  of  the  wife  are  to  be  determined  by 
the  principles  of  the  common  law  as  applicable  to  a  fermne 
oavert  Under  that  law  she  was  incapable  of  holding  or 
owning  real  or  personal  property,  and  the  legal  presumption 
is,  that  tlie  property  described  in  the  mortgage  was  the  prop- 
erty of  the  husband,  George  D.  Houston. 

(Chitty's  Black,  vol.  1,  pp.  434-5  (side  paging) ;  Claucy  on 
Rights  of  Married  Women,  p.  1,  et.  seq. ;  2  Kent's  Com.  p. 
129,  et,  seq).  And  at  common  law  the  husband  is  administra- 
tor of  the  wife.  (2  Black.  Com.  515-16 ;  Kent's  Com.  vol.  2, 
p.  167  (note) ;  1  Yes.  Jun.  186 ;  Ferguson  v.  Smithy  2  John. 
Ch.  139 ;  2  Storey's  Eq.  Jur.,  sec.  1378  ;  Chitty's  Plead.,  vol. 
1,  p.  59 ;  BrumshUZ  v.  James  et  al,^  1  Ker.  294 ;  Pixley  v. 
Huggins  et  aZ.,  15  Cal.  127;  15  Cal.  308.) 

The  Court  erred  in  dismissing  the  action,  since  they  did  not 
Bet  up  that  any  other  party  was  interested  in  the  premises,  nor 
did  it  appear  by  the  answer  that  there  was  a  nonjoinder  of 
parties  in  interest. 

If  such  were  in  fact  the  case,  the  defendant  waived  it  by 
pleading  to  the  merits. 

In  any  event  the  defendant  Houston  is  a  proper  party  to 
the  action,  and  it  was  error  to  dismiss  as  to  him.  {Repple  v. 
OiZbone^  8  How.  Pr.  E.,  p.  457 ;  Echerson  v.  VoUm^er^  11  How. 
P.  R.  42;  WaU<iee  v.  Eaton,  5  How.  P.  R.  99;  CrooTceY. 
Higgins,  14  How.  P.  R.  154 ;  HiMman  v.  Hilhnom,  14  How. 
P.  R.  456 ;  Stat.  1861,  p.  321,  sec.  46 ;  6  How.  259 ;  Chitty 
on  PI.,  vol.  1,  p.  452.) 

It  was  an  abuse  of  discretion  in  the  Court  in  not  allowing 
the  amendment  oflfered  by  the  plaintiff  on  the  trial.  No 
delay  was  asked  by  plaintiff,  and  no  prejudice  to  the  defend- 
ant was  claimed  or  would  have  resulted  from  the  allowance  of 
the  amendment. 

The  judgment  of  dismissal  was  wrong  any  way.  The  case 
was  not  one  which  the  Court  had  a  right  to  dismiss  under  the 
statute.    (Stat.  1861,  p.  338,  sec.  148.) 

The  plaintiff  was  entitled  to  have  tliQ  ci^se  go  to  the  jury,  as 
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he  had  proved  a  sufficient  case  to  the  jury.  Besides,  the 
defendant  admits  in  the  answer  that  he  is  owing  seventy-eight 
dollars  on  the  note,  and  we  were  entitled  to  judgment  for  that 
amount  on  the  pleadings. 

William  Patterson^  Attorney  for  Eespondent. 

The  Court  did  not  err  in  dismissing  the  action  so  far  as  the 
mortgage  was  concerned,  as  one  of  the  defendants  had  been 
dead  a  long  time  before  tte  action  was  brought.  (Chitty  on 
Pleadings,  pp.  19,  50.) 

The  Court  did  not  err  in  refusing  to  allow  the  plaintiff  to 
amend  the  complaint,  for  if  he  had  been  allowed  to  amend, 
the  proposed  amendments  would  not  maintain  his  action ; 
besides,  the  fact  of  the  death  of  one  of  the  defendants  was  set 
forth  in  the  sworn  answer  of  the  other  defendant,  and  the 
plaintiff,  if  he  had  a  right  to  amend  his  complaint,  ought  to 
have  done  so  before  going  into  the  trial  of  the  action. 

The  Court  did  not  err  in  dismissing  the  action  as  far  as  the 
note  was  concerned,  as  the  Court  had  not  the  jurisdiction  of 
tlie  action,  as  the  amount  claimed  did  not  exceed  three  hun- 
dred dollars. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  the  defendant,  (reorge  D.  Houston,  and  his  wife,  Ellen 
Houston.  Upon  the  trial,  the  plaintiff  having  introduced  the 
note,  mortgage  and  assignment  to  himself  in  evidence,  rested 
his  case. 

The  defendant,  George  D.  Houston,  was  then  called  on  his 
own  behalf,  and  testified  that  his  wife  Ellen  had  died  prior  to 
the  bringing  of  this  action,  whereupon  defendant's  counsel 
moved  the  Court  upon  this  testimony  to  dismiss  the  action, 
predicating  the  motion  upon  the  assumption  that  Ellen  Hous- 
ton having  died  before  the  institution  of  the  action,  her  rep- 
resentatives should  have  been  joined  as  defendants.  The 
Court  sustained  the  motion  and  entwed  judgment  against  thq 
plaintiff  for  costs. 
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In  sustaining  this  motion  the  Judge  below  must  have  over- 
looked the  fact  that  the  death  of  the  defendant  Ellen  Houston 
was  an  issue  of  fact  made  by  the  pleadings,  and,  unless  admit- 
ted by  the  plaintiff,  should  have  been  submitted  to  the  jury 
like  any  other  issue  of  fact.  The  fact  of  her  death  is  alleged 
in  the  answer,  and  under  our  practice,  if  the  allegation-  is 
material,  it  is  presumed  to  be  denied  by  the  plaintiff.  (Laws 
of  1864,  p.  74,  sec.  4.)  Here  there  was  a  direct  issue  of  fact 
raised  by  the  pleadings,  and  the  Court,  in  dismissing  the 
action,  not  only  received  the  testimony  of  the  defendant 
Houston  as  incontrovertible,  but  took  the  case  from  the  jury, 
and  by  so  doing  deprived  the  plaintiff  of  the  opportunity  of 
introducing  rebutting  testimony,  if  he  had  any,  upon  that 
point. 

If  the  complaint  had  shown  that  the  defendant  Ellen  Hous- 
ton had  no  interest  in  the  premises  upon  which  the  mortgage 
was  executed,  the  proper  practice  upon  her  death  being  sug- 
gested would  have  been  to  strike  out  her  name  and  to  proceed 
against  the  other  defendant.  Where  one  of  several  persons 
liable  on  a  joint  contract  dies,  the  survivors  may  be  proceeded 
against  without  uniting  the  representatives  of  the  deceased. 
(Chitty's  Pleadings,  42 ;  Mott  v.  Fetrie,  15  Wend.  318.) 

The  only  ground,  therefore,  upon  which  the  defendant, 
George  D.  Houston,  could  claim  that  his  wife's  representa- 
tives should  be  made  defendants  would  be  that  they  had  some 
interest  in  the  premises  which  were  subject  to^he  mortgage. 
The  complaint  does  not  show  that  Mrs.  Houston  or  her  repre- 
sentatives had  no  interest  in  the  premises,  but  upon  the  motion 
to  dismiss  being  made,  the  plaintiff  offered  to  amend  his  com- 
plaint by  adding  an  allegation  to  that  effect,  and  he  should 
have  been  allowed  to  do  so.  The  Court  erred  in  dismissing 
the  action  and  in  refusing  leave  to  the  plaintiff  to  amend  his 
complaint. 

Judgment  reversed  and  cause  remanded. 
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W.  B.   THORNBUKG,  Eespondent,  v.  LUCIEN  HEE- 
MANN,  Appellant. 

Jnron  are  entitled  to  compensation  for  the  time  they  are  in  attendance  on  the 
Courts  whether  empanneled  for  the  trial  of  caoBes  or  not»  except  when  they  are» 
empanneled  in  the  trial  of  criminal  caaea  and  they  reside  within  fiye  miles  of  the 
Gonrt-honse. 

The  Act  of  the  LegisUtnie  approved  December  SS^  1862,  regulating  fees  and  costs, 
not  haying  been  approved  until  after  the  a^jonmment  of  the  Legislature,  is  null 
and  void. 

A  juror's  claim  for  fees  on  the  oertificate  of  the  Clerk  should  be  audited  like  any 
other  demand  against  the  county. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  E.S.  Mesioe:  pre-* 
siding. 

The  Court  below  found  the  following  facts : 

Jftrst — That  the  defendant  is  the  County  Clerk  of  Storey 
County,  Stat^of  Nevada,  and  ex-officio  Clerk  of  the  District 
Court,  First  Judicial  District,  in  and  for  Storey  County,  State 
of  Nevada. 

Seeond — That  the  plaintiff  was  summoned  as  a  juror  in  said 
District  Court  aforesaid,  on  the  27th  day  of  December,  A.  D. 
1864,  after  having  been  duly  drawn  as  provided  by  law.  That 
he  served  as  a  juror  in  said  Court  from  that  date  until  the  23d 
day  of  February,  A.  D.  1865,  amounting  in  all  to  fifty-eight 
days,  deducting  eight  Sundays  which  intervened  during  this 
period,  and  two  days  for  which  he  was  excused  by  the  Court 
from  attendance,  leaving  forty-eight  days  for  which  he  is  entitled 
to  pay  as  a  juror. 

Third — That'  for  thirty  days  of  the  said  forty-eight  lie  has 
received  no  pay  or  remuneration  whatever. 

Judgment  for  petitioner ;  defendant  appeals. 

DigMon  Corson  Attorney  for  Appellant. 

We  contend  that  respondent  was  not  entitled  to  a  certificate 
for  the  thirty  days  he  was  in  attendance  upon  the  Court,  but  not 
actually  engaged  in  the  trial  of  causes,  for  the  reason  that  by 
a  fair  construction  of  the  statute,  a  juror  is  only  entitled  to  pay 
for  the  time  he  is  engaged  in  l^e  trial  of  causes,  and  that  if 
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the  Bum  he  receives  from  litigants  is  not  equal  to  three  dollars 
per  day  for  the  time  he  is  so  engaged  in  the  trial  of  causes, 
then  the  county  must  make  up  the  deficiency.  (Sec.  9,  chap. 
57,  Statutes  of  1861,  p.  251.) 

»  Respondent  was  not  entitled  to  any  pay  for  his  services  in 
the  trial  of  criminal  causes,  as  the  record  does  not  show  that 
he  resided  more  than  five  miles  from  the  Court-house.  (See 
sec.  9,  last  clause.) 

Act  of  1862  in  regard  to  jurors'  fees  was  not  in  force,  as  that 
Act  was  not  approved  by  the  Governor  until  after  the  adjourn- 
ment of  the  Legislature. 

Quint  cfe  Hardy  and  TT.  T.  Barbour  for  Respondent. 


Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

The  relator,  Thornburg,  in  his  petition  t(^  the  District 
Court  of  Storey  County  for  mandamus,  sets  forth  the  follow- 
ing facts : 

That  having  been  duly  summoned  to  appear  in  the  District 
Court  of  the  First  Judicial  District,  to  act  as  a  trial  juror,  he 
attended  said  Court  in  that  capacity  from  the  2Ttli  day  of 
December,  1864,  to  the  23d  day  of  February,  1865 ;  that  for 
thirty-three  days  of  the  time  he  so  attended  the  Court,  he  hjis 
received  no  fees  or  compensation  whatever ;  that  the  balance 
remaining  due  to  hira  and  unpaid,  amounts  to  the  sum  of  one 
hundred  and  sixty-five  dollars.  It  is  also  shown  that  the 
appellant,  Lucien  Hennann,  was  at  the  time  of  rendering  such 
service,  and  now  is,  the  County  Clerk  of  the  County  of  Storey, 
and  also  the  Clerk  of  said  District  Court ;  that  as  such  Clerk 
it  is  his  duty  to  give  him,  the  petitioner,  a  certificate  of  the 
time  for  which  he  was  so  entitled  to  receive  pay  for  his  services 
as  juror ;  that  he  demanded  such  certificate  of  the  respondent, 
but  that  he,  the  said  Lucien  Hermann,  has  wholly  failed, 
neglected  and  refused  to  issue  such  certificate  to  the  petitioner. 
The  appellant,  after  admitting  in  his  answer  that  the  peti- 
tioner was  duly  summoned  to  act  as  juror,  as  stated  in  his 
petition,  denies  all  the  remaining  material  allegations,  and 
fivers  that  three  days  is  the  entire  time  for  which  petitioner  is 
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entitled  to  pay,  and  that  lie  has  ever  been  ready  to  issue  a 
certificate  to  him  for  the  amount  actually  due,  which  appel- 
lant claims  is  the  sum  of  nine  dollars. 

The  findings  of  fact  by  the  Court  are  substantially  in  con- 
formity with  those  set  forth  in  the  petition,  except  that  Ae 
time  for  which  petitioner  did  not  receive  compensation  is 
found  to  be  thirty  instead  of  thirty-three  days. 

Upon  these  findings  a  mandamus  was  ordered  to  be  issued 
as  prayed  for.  The  principal  point  of  diflference  between  the 
relator  and  the  defendant  Hermann,  arises  upon  the  construc- 
tion of  section  9  of  an  Act  entitled  "  An  Act  to  regulate  fees 
and  costs,"  approved  November  29,  A.  D.  1861,  the  relator 
claiming  that  he  is  entitled  to  compensation  for  every  day's 
attendance  upon  the  Court,  whether  actually  impanneled  or  not, 
and  the  appellant  contending  that  by  a  fair  construction  of 
the  statute  he  is  only  entitled  to  compensation  for  the  time 
which  he  i*ictually  employed  in  Court. 

We  may  say  in  the  outset,  that  the  section  referred  to  is 
extremely  ambiguous,  and  that  it  is,  perhaps,  a  moral  impos- 
sibility to  ascertain  with  any  degree  of  certainty  from  the 
language  employed,  what  the  real  intention  of  the  Legislature 
was,  and  we  know  of  no  rule  of  interpretation  which  will  favor 
one  construction  more  than  the  other;  we  will  be  disposed, 
therefore,  to  adopt  the  construction  which  will  seem  most 
consonant  to  justice,  and  least  likely  to  operate  as  a  hardship 
upon  individuals.  Alfcer  providing  that  jurors  shall  receive 
two  dollars  per  day  as  fees  from  the  party  in  whose  favor  the 
verdict  is  rendered,  by  the  second  clause  of  section  9  it  is  pro- 
vided that  "  in  the  District  Court  and  Probate  Court^e  Clerk 
shall  keep  an  account  of  all  moneys  received  for  trials  by  each 
juror  during  the  term,  and  if  the  sura  so  received  by  such 
juror  shall  not  amount  to  three  dollars  per  day,  he  shall 
deliver  to  such  juror  a  certificate  of  the  time  for  which  he  is 
still  entitled  to  receive  pay,  which  shall  be  paid  out  of  the 
County  Treasury,  as  other  county  dues.  No  fees  shall  be 
allowed  jurors  in  criminal  cases,  except  Grand  Jurors  and 
Trial  Jurors  in  the  District  Court,  who  may  be  allowed  two 
dollars  per  day  for  each  day's  actual  attendance,  and  twenty 
cents  per  mile  from  their  residence  to  the  County  Court-house 
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only;  provided,  however,  that  they  receive  nothing  iinlesB 
they  reside  more  than  five  miles  from  said  County  Court- 
house." This  section  clearly  settles  the  compensation  of 
jurors  at  three  dollars  per  day  (except  when  employed  in  the 
hearing  of  criminal  cases),  but  whether  that  compensation  is 
to  be  paid  merely  for  the  time  when  a  juror  is  actually 
engaged,  or  for  the  full  time  which  he  is  in  attendance  upon 
the  Court,  is  left  in  doubt.  If  the  amount  which  he  receives 
from  litigants  does  not  "  amount  to  three  dollars  per  day,  the 
Clerk  is  required  to  deliver  to  him  a  certificate  of  the  time  for 
which  he  is  still  entitled  to  receive  pay." 

And  the  question  at  once  occurs,  for  what  time  is  he  entitled 
to  pay  ?  As  a  juror,  when  summoned  to  appear  at  a  term  of 
Court,  is  usually  compelled  to  neglect  his  own  private  busi- 
ness and  often  to  leave  his  home,  and  to  incur  extra  expenses 
in  consequence  thereof,  it  is  but  a  matter  of  simple  justice  that 
the  public  who  require  his  services  should  awaigl  to  him  a 
reasonable  compensation.  That  he  may  not  have  been  actually 
engaged  in  the  trial  of  a  cause  during  a  term  can  make  no  dif- 
ference in  the  justice  of  his  claim,  for  he  is  compelled  to  be  in 
daily  and  constant  attendance  upon  the  Court  and  to  hold  him- 
self in  readiness  at  all  times.  A  juror  may  be  in  daily  attend- 
ance upon  a  Court  for  several  months  during  the  year,  and 
from  no  fault  of  his  may  not  be  called  upon  to  sit  in  a  single 
case  during  that  time.  To  hold  that,  under  such  circum- 
stances, he  would  not  be  entitled  t(/ compensation,  would 
be  a  hardship  which,  in  the  absence  of  a  clear  and  unequiv- 
ocal law,  we  have  no  disposition  to  sanction.  It  may  be 
within  the  power  of  the  Legislature  to  require  the  services  of 
citizens  in  the  capacity  of  jurors  without  providing  any 
compensation,  but  where  that  has  not  been  clearly  done,  and 
the  existing  laws  can  be  so  construed  as  to  allow  a  fair  remu- 
neration,  natural  justice,  which  should  be  the  foundation  of 
all  law,  makes  it  the  duty  of  the  Courts  to  adopt  such  a  con- 
struction. 

As  to  jurors  in  criminal  cases  who  reside  within  five  miles 
of  the  Court-house,  the  law  is  clear  and  explicit,  that  they  shall 
receive  no  compensation,  and  whatever  may  be  the  impolicy  of 
such  a  provision  we  have  no  power  to  avoid  it,  but  except  in 
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Buch  cases  it  must  be  admitted  the  intention  of  the  Legislature 
is  very  uncertain. 

We  are  therefore  disposed  to  adopt  what  seeips  to  be  the 
most  just  rule,  that  jurors  shall  receive  pay  for  the  time  they 
are  in  attendance  at  Court,  except  the  time  during  which  they 
may  be  impanneled  in  criminal  cases. 

We  are  aware  that  this  construction  may  produce  some 
absurd  results,  so  will  any  construction  which  we  can  adopt 
not  inconsistent  with  the  language  of  the  law,  and  it  is  the 
rule  which  all  the  Courts  have  heretofore  acted  upon.  These 
difficulties  in  all  future  cases  in  the  County  of  Storey  are  how- 
ever obviated  by  the  Act  of  1864-5. 

The  Act  approved  December  23,  1862,  regulating  fees  and 
costs,  not  having  been  approved  before  the  adjournment  of  the 
Legislature,  is  null  and  void.  {School  Trustees  v.  County  Com- 
missioners  of  Omishy  County^  present  term  of  tlie  Court.) 

We  thiuK  that  the  certificate  of  the  Clerk  to  the  juror  should 
be  audited  like  other  claims  against  the  county.  It  is  expressly 
provided  (Statutes  of  1864-5,  sec.  9,  p.  259),  that "  every  demand 
except  the  salary  of  the  Auditor  and  District  Judge  or  Judges 
shall  be  acted  on  by  the  Board  of  County  Commissioners,  and 
allowed  or  rejected  in  order  of  presentation,  and  must,  after 
having  been  approved  by  the  Board  of  County  Commissioners 
before  it  can  .be  paid,  be  presented  to  the  County  Auditor  to 
be  allowed."  True,  respondent's  claim  had  become  due  before 
the  passage  of  this  law,  but  suit  had  not  been  commenced,  and 
the  requirement  in  no  way  affects  the  obligation  of  the  con- 
tract in  this  case,  but  merely  directs  the  manner  in  which  it  is 
to  be  enforced  without  in  the  least  impairing  the  rigtt.  This 
case  does  not  come  within  the  rule  of  those  cases  relied  on  by 
respondent's  counsel. 

Judgment  affirmed,  with  this  modification,  that  the  certifi- 
cate be  issued  for  thirty  instead  of  thirty-three  days. 
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JAMES  D.  CHAMPION,  Appellant,  v.  E.  C.  SESSIONS 
irr  AL.,  COMMISSIONERS  OF  THE  COUNTY  OF 
WASHOE,  Respondents. 

A  judgment  rendered  during  yacation  on  demnrrer  is  irregular  and  void. 

Since  the  passage  of  the  Act  of  1864-^,  no  action  can  be  maintained  against  a  countj 
upon  a  monej  demand  until  the  claim  is  presented  to  the  Commissioners  and 
disallowed  bj  them,  and  a  failure  to  allege  such  fact  might  be  a  fatal  defect  in 
the  complaint.  But  where  the  relief  sought  by  the  plaintiff  is  not  damages,  but 
an  injunction  to  preyent  the  Commissioners  from  committing  an  unlawfiU  act,  as 
the  opening  of  a  road  through  plaintiff's  land  without  haying  compensated  him, 
and  which,  if  opened,  would  result  in  damages,  no  demand  need  be  made. 

The  words  "  County  Commissioners  of  Washoe  County"  following  the  names  of 
the  defendants  in  an  action,  are  merely  dsteriptio  penonanm^  and  are  not  in 
themselyes  suflScient  to  make  it  an  action  against  the  county. 

In  cases  of  this  kind,  where  a  complete  and  adequate  remedy  can  be  had  at  law,  a 
Court  of  equity  will  not  interfere ;  but  on  the  other  hand,  if  the  iigury  is  likely 
to  be  irreparable,  or  if  the  defendant  be  insolyent,  equity  will  always  interpose 
its  power  to  protect  a  person  from  a  threatened  injury.  Where,  therefore,  it  is 
alleged  in  the  bill  that  "  the  ranch  of  the  plaintiff  through  which  it  is  proposed 
to  open  a  certain  road  is  of  symmetrical  proportions  and  easily  cultiyated ;  that 
the  passage  of  such  road  through  it  will  greatly  disfigure  the  ranch  and  largely 
increase  the  expense  and  render  it  much  more  difficult  to  cultiyate,"  an  injunc- 
tion will  be  issued  to  restrain  the  unauthorized  opening  of  such  road. 

Tl|e  Legislature  has  an  undoubted  right  to  confer  upon  the  County  Commissioners 
the  power  to  open  roads,  upon  a  proper  compensation  being  made  to  those 
whose  property  is  taken  for  snch  purpose,  but  until  such  compensation  is  made 
there  is  no  power  within  the  State  which  can  legally  appropriate  the  property 
of  the  citizen,  except  in  certain  cases  mentioned  in  Section  2,  Article  L,  of  the 
State  Constitution. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, State  of  Nevada,  Washoe  county,  Hon.  C.  C.  Goodwik 
presiding. 

The  plaintiff  filed  his  bill  for  an  injunction  to  restrain  the 
defendants  from  opening  a  road  through  his  ranch  in  the  County 
of  Washoe.  He  alleges  in  his  bill  that  he  is  the  owner  of  cer- 
tain land  in  Washoe  Valley,  which  is  of  the  value  of  fifty  dol- 
lars per  acre  in  United  States  gold  coin  ;  that  E.  C.  Sessions, 
D.  J.  Gloyd,  and  I.  N.  Mundell,  the  defendants,  are  the  County 
Commissioners  of  the  County  of  Washoe,  that  on  the  3d  day 
of  July,  A.  D.  1865,  they  established  a  certain  public  road  or 
highway,  running  between  Franktown  and  Mill  Station,  which 
is  of  the  width  of  four  rods ;  that  said  road,  so  established  by 
the  defendants,  will  pass  over  and  upon  the  ranch  of  plaintiff 
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for  the  distance  of  eighty  rods ;  that  the  defendants,  on  the 
same  day,  made  and  issued  another  order  to  the  defendant,  L. 
H.  Dyer,  who  was  Eoad  Supervisor  of  the  County  of  Washoe, 
ordering  him  to  open  the  road  established  by  them  to  the  pub- 
lic travel ;  that  the  defendant  Dyer  notified  the  plaintiff  that 
he  would  open  the  said  road  across  his  ranch  on  the  17th  day 
of  July,  A.  D.  1865 ;  and  that  he  was  about  to  execute  the 
order  of  the  Commissioners,  and  that  he,  the  plaintiff,  believes 
the  defendant  Dyer  will  so  open  the  road  to  the  public  travel 
if  he  be  not  restrained  from  so  doing  by  order  of  Court.  It  is 
also  alleged  that  if  said  road  be  opened,  about  two  acres  of 
plaintiif 's  land  will  be  taken  for  public  use  without  compen- 
sation having  been  made  to  him  therefor ;  that  the  road  when 
so  opened  will  be  perpetually  continued  and  maintained  for 
public  travel;  that  its  passage  through  tlie  plaintiff's  land,  in 
the  manner  proposed  bj''  the  defendants,  will  greatly  disfigure 
his  ranch  and  largely  increase  the  expense,  and  render  it  more 
diificult  to  cultivate,  that  it  will  impose  upon  the  plaintiff  the 
necessity  of  erecting  additional  gates  and  bars,  and  other 
means  of  egress  and  ingress  to  and  from  said  ranch,  and  will 
thereby  greatly  endanger  the  crops  of  the  plaintiff  from  the 
incursions  of  cattle  and  other  animals,  which  grievances  and 
injuries  will  be  continuous,  great  and  irreparable. 

To  this  complaint  the  defendants  tiled  a  general  demurrer, 
which  was  argued  during  vacation  and  sustained  by  the  Court 
below,  and  an  order  was  made  dissolving  the  preliminary 
restraining  order  previously  granted.  At  the  succeeding  term 
of  the  Court  judgment  in  favor  of  the  defendants  dismissing 
the  bill  was  entered.  Plaintiff  appeals  from  the  final  judg- 
ment. 

Atwater  &  FUmdrau^  Attorneys  for  Appellant. 

The  complaint  states  a  good  cause  of  action  for  an  injunction 
against  defendants.  (Art.  I.,  sec.  8,  Con.  of  Nevada ;  Art.  VIII., 
sec.  7,  Con.  of  Nevada ;  Bloodgood  v,  Mohawk  <md  H.  R.  B. 
Co.^  18  Wend.  p.  9 ;  Jermne  v.  JRoss^  7  J.  Chan.  p.  320 ;  Gard- 
ner v.  Trustees  cf  Newburg^  2  J.  Ch.  161 ;  Albany  andNoiiJt- 
em  R.  R.  Co.  v.  BrowneUy  24  N.  Y.  345,  351-2 ;  Mohawk  and 
H.  R.  R.  Co.  V,  Archer  et  ale.y  6  Paige,  83 ;  Kittle  v.  Fheifer^ 
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22  Cai;  484;  Dauberispech  v.  Gear,  18  Cal.  443;  Hicks  v. 
Compton,  18  Cal.  206 ;  Storey's  Eq.  Jar.  vol.  2,  sees.  928,  929.) 

The  action  is  brought  against  the  defendants  above  named 
as  individuals,  in  their  own  names,  to  prevent  the  commission 
of  a  wrongful  and  illegal  act,  and  is  not  an  action  against  the 
County  of  Washoe.  (Stat.  Sess.  1865,  p.  257-263,  inclusive; 
Sess.  Laws  of  Cal.  1854,  p.  43 ;  Comp.  Stat.  Minnesota,  p.  109, 
sees.  251,  259,  p.  193,  sec.  93 ;  HuffmanY.  San  Joaquin  Cov/ntyj 
21  Cal.  426 ;  Ra^stings  v.  Sam,  Francisco,  18  Cal.  49 ;  Curran 
V.  Shattuch,  24  Cal.  431 ;  Purdy  v.  People,  4  Hill,  395 ;  Art. 
IV.,  sees.  25  and  26,  Constitution  ;  Stat.  1864,  p.  45.) 

Section  24  of  Chapter  80,  Statutes  of  1865,  has  no  reference 
to  a  case  of  the  kind  stated  in  the  complaint.  That  refers  to 
money  demands  against  the  county.  No  money  demand  or 
claim  for  damages  is  made  by  plaintiff  either  against  the  county 
or  the  defendants.  {McCam^n  v.  Sierra  Cownty,  7  Cal.  ipi ;  see 
sections  9,  11,  12,  21,  25,  of  Statutes  of  1865,  pp.  259,  260, 
262,  263,  in  pari  materia;  chap.  78,*p.  254,  Statutes  of  1865; 
sec.  2,  chap.  90,  p.  355,  Statutes  of  1865.) 

But  even  admitting  the  power  existed  in  the  Commissioners 
to  open  this  road,  and  that  they  had  paid  or  secured  payment 
to  plaintiff  for  the  property  and  the  damages  sustained,  the 
complaint  would  still  show  a  good  cause  of  action,  since  upon 
the  admitted  facts  of  the  complaint,  the  notice  given  was 
unreasonably  short.  In  North  Carolina  three  months'  notice 
is  required  in  opening  new  roads  (1  Richardson,  325) ;  Minne- 
sota, sixty  days  (Comp.  Stat.  p.  219,  sec.  211) ;  New  York,  sixty 
days  (6  Wend.  634). 

North  &  Harris,  Attorneys  for  Respondents. 

The  judgment  appealed  from  is  not  of  the  class  that  are 
under  the  statute  allowed  to  be  entered  by  the  Clerk  in  vacation. 

The  judgment  decides  an  issue  of  law  raised  by  the  plead- 
ings, and  dismisses  the  complaint. 

Our  Practice  Act  of  1861  plainly  directs  how  actions  may 
be  brought,  and  plainly  directs  that  there  shall  be  no  differ- 
ence between  actions  at  law  and  equity.  (Statutes  1861,  p. 
814,  sec.  1,  Pr.  Act) 
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The  judgment  being  entered  by  order  of  the  Judge  of  the 
Fourth  District,  in  vacation,  is  void  db  imtio. 

It  is  the  same  as  if  no  judgment  had  been  entered,  or  any 
proceedings  had  in  the  Court  below.  (See  Bouvier's  L.  Die, 
"  Judgment,"  sec.  3.) 

The  statute  indeed  contemplates  an  appeal  from  interlocu- 
tory orders  made  at  chambers,  but  this  is  not  an  appeal  from  any 
order  J  but  from  a  judgment. 

This  is  not  a  proceeding  upon  certiorari^  but  an  (uppeaH  in 
its  terms. 

This  Oourt,  having  only  appellate  jurisdiction,  cannot  in 
this  case  assume  the  functions  of  a  Court  of  the  first  instance. 
(See  Statutes  1864-5,  pp.  110,  111,  sees.  5  and  6.) 

The  issue  of  law  in  this  case  should  have  been  heard  and 
determined  in  term  time,  or  a  motion  should  have  been  made 
at  the  neict  ensuing  term  to  set  aside  the  judgment  for  irregu- 
larity, and  if  overruled,  an  appeal  could  properly  have  been 
taken  from  the  judgment  in  connection  with  such  order. 

The  judgment  was  entered  pursuant  to  a  hearing  of  the 
issue  of  law  had  on  the  29th  day  of  July,  1865,  in  vacation. 
(See  Statutes  1864-5,  pp.  148-9.) 

We  think,  from  the  foregoing  considerations,  that  the  Court 
had  no  jurisdiction  in  this  matter — that  the  cause  should  be 
sent  to  the  Court  below  for  further  proceedings. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

The  plaintiff  in  this  action  filed  his  bill  for  an  injunction 
restraining  the  defendants  from  opening  a  public  road  through 
his  premises  in  Washoe  Valley.  To  the  complaint  the  defend- 
ants interposed  a  general  demurrer,  which,  being  sustained  by 
the  Court  below,  judgment  for  the  costs  was  rendered  against 
the  plaintiff  on  the  29th  day  of  August,  A.  D.  1865,  from 
which  judgment  he  takes  this  appeal.  It  appears  by  the 
record  that  the  demurrer  was  argued,  the  preliminary  injunc- 
tion dissolved,  and  judgment  ordered  in  favor  of  defend- 
ants on  the  29th  day  of  July,  A.  D.  1865,  which  was  in 
vacation.  The  restraining  order  granted  by  the  Court  might 
have  been  dissolved  upon  a  proper  showing  at  chambersj  but 
31 
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to  allow  the  argument  of  a  demurrer  to  sustain  or  overrule 
the  same,  and  render  judgment  thereon,  in  vacation,  is  clearly 
irregular,  and  a  judgment  so  rendered  would  doubtless  be  a 
nullity.  It  may  be  observed,  however,  that  the  appellant 
does  not  appeal  from  the  order  or  judgment  rendered  in  vaca- 
tion, but  from  a  final  judgment  rendered  afterwards,  and  dur- 
ing the  August  term  of  the  Court.  The  fact  of  the  demurrer 
having  been  argued  and  sustained  at  chambers  does  not  make 
a  judgment  subsequently  rendered  upon  such  demurrer  during 
a  regular  term  of  the  Court  a  nullity.  There  is,  therefore,  no 
foundation  for  respondents'  motion  to  dismiss  the  appeal. 
The  position  of  coimsel  in  support  of  the  demurrer  seems  to 
be  equally  untenable.  It  may  be  admitted  that  no  action  can 
be  maintained  upon  a  money  demand  against  a  county  until 
the  claim  is  presented  to  the  County  Commissioners  and  dis- 
allowed, and  a  failure  to  allege  such  presentation  might  be  a 
fatal  defect  in  tlie  complaint ;  but  this  is  not  an  action  for  the 
recovery  of  money,  and  the  law  which  declares  "  no  person 
shall  sue  a  county  in  any  case  for  any  demand,  unless  he  or 
she  shall  first  present  his  or  her  claim  or  demand  to  the  Board 
of  County  Commissioners  and  County  Auditor  for  allow- 
ance," has  reference  only  to  money  demands,  a  fact  which  is 
perfectly  clear  from  the  language  of  the  Act  itself.  The 
relief  sought  by  the  plaintiff  is  not  damages  for  an  injury 
done,  but  an  injunction  to  restrain  the  defendant  from  the 
commission  of  an  illegal  act  which  he  alleges  would  result  in 
irreparable  injury.  If  the  road  in  question  had  been  opened 
at  the  time  this  action  was  conmaenced,  and  the  plaintiff  had 
brought  his  action  merely  to  recover  damages,  the  position 
taken  by  the  Court  below  in  its  opinion  would  undoubtedly 
be  correct.  That  is  not,  however,  the  case.  His  object  is  to 
prevent  the  commission  of  a  trespass,  not  to  recover  damages 
for  one  already  committed. 

The  value  of  the  land,  or  the  actual  damage  he  would  sus- 
tain from  the  opening  of  the  road  through  his  premises,  may 
be  no  compensation  for  the  inconvenience  or  injury  w^hich  the 
plaintiff  might  suffer  from  the  threatened  action  of  the  defend- 
ants. The  plaintiff,  having  suffered  no  damage,  and  the  relief 
lought  by  Mm  being  only  for  an  apprehended  injury,  he  had 
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no  claim  to  present  to  the  Commissioners.  But  should  there 
be  any  doubt  upon  this  point,  there  is  none  whatever  that  this 
is  not  an  action  against  the  county,  which  of  itself  completely 
disposes  of  this  case. 

The  words  "  County  Commissioners  of  the  County  of 
Washoe,"  after  the  names  of  the  defendants,  are  merely 
descriptio  jpersonarv/m^  and  cannot  by  any  possible  means 
make  this  an  action  against  the  county.  No  judgment  could 
have  been  rendered  against  the  county  upon  the  complaint. 
It  would  not  be  claimed  for  a  moment  that  an  action  against 
^  an  individual  described  as  the  County  Clerk  or  Treasurer  in 
the  complaint  would  be  an  action  against  the  county,  and  yet 
there  seems  to  be  no  reason  why  it  should  not  be,  any  more 
than  an  action  against  certain  persons  described  as  County 
Oommissioners  should  be. 

Indeed,  whether  the  powers  of  a  Court  of  equity  may  be 
invoked  to  restrain  the  illegal  opening  of  a  public  road  through 
the  premises  of  a  person  where  it  is  not  clearly  shown  that  it 
would  produce  irreparable  injury,  or  that  the  defendant  is 
insolvent,  is  the  only  question  in  the  case  which  seems  to  admit 
of  argument.  In  cases  of  this  character,  when  a  complete  and 
adequate  remedy  can  be  had  at  law,  it  is  settled  that  a  Court 
of  equity  will  not  interfere ;  but  on  the  other  hand,  if  the 
injury  is  likely  to  be  irreparable,  or  if  the  defendant  be  insol- 
vent, equity  will  always  interpose  its  power  to  protect  a  per-: 
son  from  a  threatened  injury. 

We  find  one  allegation  in  the  complaint  which  we  think 
brings  the  plaintiff  within  the  pale  of  the  equity  jurisdiction 
of  the  Court  and  entitles  him  to  the  relief  prayed  for.  That 
allegation  is  as  follows :  That  the  ranch  of  the  plaintiff,  through 
which  the  same  is  proposed  to  be  opened,  is  of  symmetrical 
proportions  and  easily  cultivated ;  that  the  passage  of  said 
road  through  the  same  in  the  manner  proposed  by  the  said 
defendants  will  greatly  disfigure  said  ranch,  cmd  largely 
increase  the  expense  and  render  the  same  much  more  difficult 
to  cultivate.  Here  an  injury,  which  would  be  continuous  and 
irreparable  in  its  character,  would  appear  to  be  the  result  of 
opening  the  road  in  question.  It  is  an  injury  to  the  inheritance^ 
impairing  the  just  enjoyment  of  the  property  in  the  futurei 
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and  one  which  would  have  fully  justified  the  issuance  of  the 
injunction.  {Bonaparte  v.  CoTnden  and  Amhoy  Railroad  Com- 
pam/y^  1  Baldwin's  Cr.  E.  231 ;  Moha/wh  and  Hudson  Rail- 
road Compamy  v.  Archer^  6  Paige,  R.  83  ;  2  Storey's  Eq.  Juris., 
sees.  928,  929.) 

The  Legislature  has  an  undoubted  right  to  confer  upon  the 
County  Commissioners  the  power  to  open  roads  whenever  they 
may  deem  it  necessary,  upon  a  proper  compensation  being 
made  to  those  whose  property  is  taken  for  such  purpose.  But 
until  such  compensation  is  made,  there  is  no  power  within  the 
State  which  can  legally  appropriate  the  property  of  the  citizen 
for  such  purposes,  except  in  certain  cases  mentioned  in  Section 
8,  Article  I.  of  the  Constitution  of  the  State. 

Judgment  reversed  and  cause  remanded.  The  Court  below 
will  reinstate  the  case  and  take  such  proceedings  as  the  equity 
of  the  case  may  require  not  inconsistent  with  the  views 
expressed  in  this  opinion. 


J.  H.  PERAN,  Respondent,  v.  U.  P.  MOITROE  et  al., 

Appellants. 

Where  fhe  notioe  of  appeal  is  filed  one  daj  before  the  expiration  of  the  time  limited 
for  taking  an  appeal,  bnt  the  undertaking  is  not  filed  until  three  days  after  the 
expiration  of  that  time  but  within  five  dajs  after  the  filing  of  the  notice  of 
appeal,  held  that  the  appeal  was  taken  within  the  year  allowed  bj  statute. 

An  appeal  is  taken  by  the  filing  and  service  of  the  notice,  but  it  is  eflfectual  for  no 
purpose  until  the  undertaking  is  filed.  And  the  failure  to  file  such  undertaking 
within  the  time  prescribed  bj  the  Practice  Act  renders  the  notice  nugatory,  but 
if  filed  within  that  time  it  relates  back  to  the  time  of  the  filing  and  serrioe  of 
the  notioe  of  appeal. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  Dis- 
trict, State  of  Nevada,  Esmeralda  County,  Hon.  S.  H.  Cask 
presiding. 

The  facts  appear  in  the  opinion. 

J.  Nedy  Johnson  and  W.  T.  Oough^  Attorneys  for  Appellants. 

The  notice  of  appeal  in  this  case  was  made,  served  and  filed 
July  11,  1865 ;  the  appeal  cost  bond  filed  July  15,  1865,  and 
the  judgment  appealed  from  is  dated  July  12, 1864. 
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A  party  has  one  year  to  take  an  appeal  from  a  final  judg- 
ment.   (Act  1864,  p.  81,  sec.  30.) 

An  appeal  is  made  or  taken  by  the  filing  of  the  notice  and 
service  of  a  copy.     (Act  1861,  p.  362,  sec.  275.) 

The  appeal  is  rendered  effectual  by  the  filing  of  the  under- 
taking within  five  days  after  the  notice  of  appeal  is  filed. 
(Act  1861,  p.  363,  sec.  286.) 

It  is  contended  by  respondent  the  appeal  should  be  dis- 
missed, because  although  the  bond  was  filed  within  five  days 
after  the  filing  of  the  notice,  yet  it  was  not  filed  within  one 
year  after  the  entry  of  the  judgment. 

The  statute  above  cited  has  determined  that  the  taking  of 
an  appeal  is  the  filing  of  a  notice  and  service  of  a  copy. 
When  that  is  done  within  the  time,  as  it  was  in  this  case,  the 
appeal  is  taken  within  the  meaning  of  the  Act  of  1864,  cited 
above. 

Such  an  appeal  may  or  may  not  be  rendered  eff^ectical  by 
the  filing  or  nonfiling  of  the  proper  undertaking  within  five 
days  thereafter ;  but  until  the  expiration  of  that  time  the 
appeal  is  "  made  "  or  "  taken."  This  is  the  rule  in  California. 
(  WhipUy  V.  MUls;9  Cal.  641.) 

Nor  does  the  case  of  Hastings  v.  HdReck  et  al,  question  the 
correctness  of  the  rule.  The  Court  there  deciding  that  to 
"  constitute  "  an  appeal  the  notice  of  appeal  must  be  filed  and 
served,  and  the  undertaking  filed.  "  All  these  steps  must  be 
taken  within  the  time  limited  by  the  statute."  If  not  so 
taken  the  appeal  is  not*"  perfected." 

Again,  the  doctrine  of  relation  applies  to  this  case,  and  the 
last  act  relates  to  the  first. 

The  filing. of  the  notice  and  the  service  of  the  same  being 
regular,  and  the  filing  of  the  undertaking  being  within  five 
days  after  the  notice  was  filed,  the  appeal  must  be  deemed 
"  perfected  "  on  the  date  of  the  filing  and  service  of  the  notice. 
{Barnes  v.  Stark,  4  Cal.  412.) 

Thos.  Wells  and  W.  M.  Sewdl,  Attorneys  for  Respondent. 

This  is  an  appeal  from  a  decree  rendered  July  12, 1864. 
The  appeal  bond  was  not  executed  or  filed  until  July  16, 1865. 
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To  render  an  appeal  effectual  for  any  purpose,  a  written 
undertaking  shall  be  executed  by  the  appellant.  (Practice 
Act,  sec.  286.) 

The  appeal  must  be  taken  within  one  year  after  the  rendi- 
tion of  judgment.    (Practice  Act,  sec.  274.) 

To  constitute  an  appeal  three  things  are  necessary : 

First — Filing  the  notice. 

Second — Service  of  the  same. 

Thi/rd — Filing  the  undertaking. 

All  these  steps  must  be  taken  within  the  times  limited  by 
the  statute.  If  not  so  taken,  there  is  no  appeal  perfected,  and 
this  Court  has  no  jurisdiction  of  the  case.  {HaMmga  v.  Hal- 
Uck  et  al,  10  Cal.  Kep.,  p.  31.) 

No  undertaking  having  been  filed  within  one  year  after  the 
rendition  of  the  decree,  this  appeal  should  be  dismissed. 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

It  appears  from  the  record  in  this  case  that  the  judgment  of 
the  Court  below  was  rendered  on  the  12th  day  of  July,  A.  D. 
1864;  that  notice  of  appeal  was  filed  and  served  on  respond- 
ent's counsel  on  the  11th  day  of  July,  A.  D.  1865 ;  but  it 
seems  the  undertaking  was  not  filed  until  the  loth  of  July, 
which  was  more  than  one  year  from  the  day  the  decree  was 
rendered.  Upon  these  facts  it  is  claimed,  on  behalf  of  the 
respondent,  that  the  appeal  was  not  taken  within  the  time 
limited  by  statute,  and  should  therefore  be  dismissed.  If  no 
appeal  is  taken  until  an  undertaking  is  filed,  unquestionably 
the  respondent  is  correct  in  the  position  he  has  taken  upon 
this  motion.  The  Practice  Act  will,  however,  admit  of  a  dif- 
ferent, and  what  appears  to  us  to  be  a  more  correct  construc- 
tion. Section  275,  Laws  of  1861,  expressly  declares  that  the 
appeal  shall  be  made  by  filing  with  the  Clerk  of  the  Court 
with  whom  the  judgment  or  order  appealed  from  is  entered,  a 
notice  stating  the  appeal  from  the  same ;  not  the  filing  of  a 
notice  <md  undertaking,  as  claimed  by  respondent.  Section 
286,  page  363,  it  is  true,  declares  that  "  to  render  an  appeal 
effectual  for  any  purpose  in  any  case,  a  written  undertaking 
shall  be  executed  on  the  part  of  the  appellant  by  at  least  two 
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sureties."  An  appeal  may,  however,  be  taken^  though  not 
completed  or  effectual  for  any  purpose  until  the  undertaking 
is  tiled.  The  appeal  is  taken  by  filing  and  serving  the  notice, 
and  the  appeal  so  taken  becomes  effectual  or  complete  only  by 
the  filing  of  an  undertaking  within  five  days  after  such  notice. 
The  failure  to  file  such  undertaking  withiu  five  days  renders 
the  filing  of  the  notice  nugatory,  but  if  filed  within  that  time 
the  last  act  relates  back  to  the  first,  and  the  appeal  becomes 
complete.  Should  we  hold  that  an  appeal  is  not  taken  until 
the  undertaking  is  filed,  it  would  be  in  direct  conflict  with 
section  275,  above  referred  to,  which  declares  that  the  appeal 
shall  be  made  by  filing  and  serving  the  notice.  These  sections 
must  be  construed  together  so  as  to  give  full  effect  to  the  lan- 
guage of  both,  if  it  be  possible,  and  that  can  only  be  done  by 
holding  that  the  appeal  is  talcen  by  filing  and  serving  the 
notice. 

Upon  the  merits  of  this  appeal  nothing  need  be  said,  as  the 
question  involved  has  already  been  passed  upon  by  this  Court. 
{Bicrling  v.  Goodman^  April  Term,  A.  D.  1865. 

Judgment  reversed  and  cimse  remanded  for  further  pro- 
ceedings. 


DAVID   DAVIS,   Appellant,  v.   JOHN   S.   BOWKEE, 

Eespondent. 

If  a  pluntif^  in  consideratioii  oi  one  hundred  dollars  paid  to  him  and  a  promise 
made  bj  defendant  to  do  certain  other  things  which  would  be  adyantageons  to 
him  when  performedi  agrees  to  release  a  jadgment  for  two  hundred  dollars,  this 
is  not  a  release  or  satisfaction  of  judgment  until  the  promise  is  performed.  But 
if,  on  such  consideration,  the  plaintiff  execute  a  technical  release  m  pereeiUi^ 
the  failure  to  perform  the  prondse  will  not  reinstate  the  Judgment. 

A  release  must  be  under  seaL 

If  a  hundred  dollars  be  paid  in  part  consideration  of  a  release,  to  be  thereafter 
executed,  of  a  judgment  for  a  larger  amount,  and  the  contrect  for  the  release 
faU  through,  the  one  hundred  dollars  may,  under  certain  droumstances,  be 
applied  as  a  credit  on  the  judgment,  which,  upon  the  performance  of  other  acts, 
was  to  hare  been  released. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, State  of  Nevada,  Washoe  Oounty,  Son.  C.  C.  Goodwin 
presiding. 
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The  facts  of  the  case,  bo  far  as  they  are  discovered  by  the 
record,  are  stated  in  the  opinion  of  the  Court. 

Wm,  Waster  for  Appellant. 

A  release,  having  all  the  force  and  eflFect  of  a  deed  could  not 
be  qualified,  or  have  conditions  attached  thereunto  by  oral  con- 
tract. It  is  not  material  whether  plaintiff  hM^  when  he 
bought  the  land  in  controversy,  that  it  was  released  from  the 
judgment.  The  only  material  point  to  be  considered  was,  had 
it  in  fact  been  released. 

Thomas  FUch  for  Kespondent. 

There  is  no  sufficient  assignment  of  error,  and  no  proper 
statement  -on  appeal. 

The  release  in  this  case  was  a  general  release  of  all  claims, 
and  not  a  specific  release  of  the  judgment  under  which  the 
land  was  sold.  No  satisfaction  or  release  of  judgment  was 
entered.  Plaintiff  bought  with  at  least  constructive  notice, 
and  occupied  no  better  position  than  his  vendor. 

The  consideration  of  the  release  was  the  payment  of  one  . 
hundred  dollars,  and  an  agreement  to  perform  other  acts.  The 
release  was  to  be  conditional  on  performance  of  these  acts. 
Davis  having  failed  to  perform  the  acts,  which  were  in  fact  the 
consideration  of  the  release,  that  release  became  void  and 
inoperative. 

Parol  evidence  of  the  consideration  of  the  release  and  its 
non-fulfillment  may  be  introduced.  (6  Cal.  138  ;  12  Cal.  288 ; 
13  Cal.  43  ;  15  Cal.  46 ;  8  Cal.  97 ;  12  Cal.  162 ;  13  CaL  125, 
131 ;  15  Cal.  271 ;  Travis  v.  JSpstem  et  al.y  Supreme  Court  of 
Nevada. 

Opinion  by  Justice  Beatty,  Justice  Bbosnan  concurring. 

The  Chief  Justice  did  not  participate  in  the  hearing  or  deter- 
mination of  this  case. 

The  facts  of  this  case  are  as  follows :  The  defendant,  Bow- 
ker, ot)tained  a  judgment  against  T.  J.  Davis  and  one  Bedwin, 
in  the  month  of  February,  1864,  for  something  over  two  hun- 
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dred  dollars.  There  was  at  the  same  time  some  difficulty  or 
controversy  between  the  same  parties  about  the  possession  of 
a  tract  of  land.  Soon  after  the  judgment  was  obtained  the 
parties  met  and  had  an  adjustment  of  their  difficulties.  An 
arrangement  appears  to  have  been  made  by  which  Davis  and 
Bedwin  were  to  pay  one  hundred  dollars,  and  surrender  all 
claim  to  the  disputed  land,  in  full  satisfaction  of  the  judgment 
which  had  been  obtained  for  a  little  over  two  hundred  dollars. 
A  written  instrument  was  executed  in  regard  to  some  part  of 
this  contract,  and  witnesses  called  to  take  notice  of  and  remem- 
ber other  parts.  The  hundred  dollars  was  paid ;  something 
was  to  be  done  thereafter  in  relation  to  the  yielding  up  of  the 
possession  and  claim  to  the  land  in  dispute. 

Shortly  after  this  agreement  J.  T.  Davis  sold  a  piece  of  real 
estate  which  had  been  subject  to  the  judgment  lien  in  favor  of 
Bowker  to  the  present  plaintiff,  David  Davis.  J.  T.  Davis 
and  Bedwin  did  not  yield  up  the  possession  of  the  land  as  they 
had  agreed  to  do  in  the  presence  of  witnesses.  Thereupon 
Bowker  issued  his  execution,  levied  on  the  land  which  had  been 
sold  to  David  Davis,  sold  the  same  at  Sheriff's  sale,  and  him- 
'  self  became  the  purchaser.  David  Davis  files  his  bill  praying 
to  have  the  sale  set  aside,  the  certificate  of  purchase  surren- 
dered, and  the  judgment  in  favor  of  Bowker  released  on  the 
record.  He  claims  this  relief  on  the  alleged  ground  that  Bow- 
ker had  released  his  judgment  before  the  sale  of  T.  J.  Davis 
to  himself.  The  Court  refused  the  relief  prayed  for  and  plaintiff 
appeals.  This  is  a  very  simple  case;  the  plaintiff's  title  to 
the  relief  sought  depends  entirely  on  the  fact  of  whether  Bow- 
ker did  release  his  judgment  at  the  time  alleged.  If  Bowker 
only  agreed  to  release  the  judgment  at  some  future  time,  and  a 
part  of  the  consideration  which  induced  him  to  make  that 
agreement  was  withheld,  equity  would  not  compel  him  to 
make  the  release.  The  utmost  that  equity  could  do,  would  be 
to  apply  the  one  hundred  dollars  which  was  paid  by  Davis 
and  Bedwin  to  the  judgment,  and  thereby  reduce  the  judgment 
lien  to  that  extent.  But  if  there  was  an  absolute  release  m 
preserUij  that  terminated  the  judgment  lien  on  the  real  estate 
of  defendants  (Davis  and  Bedwin),  and  no  future  failure  on 
their  part  to  comply  with  their  agreement  about  surrendering 
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a  litigated  claim  to  land  could  revive  the  judgment.  The  case 
as  it  now  stands,  then,  presents  but  one  single  proposition. 
Did  Bowker  execute  a  release  to  Davis  and  Bedwin  ?  As  the 
paper  which  was  executed  by  Bowker  when  the  settlement  was 
made  or  agreed  on  in  February,  1864:,  is  not  in  the  transcript, 
we  cannot  say  whether  it  is  or  is  not  a  release.  Indeed  there 
is  nothing  in  the  transcript  by  which  we  can  determine  whether 
that  paper  is  still  in  existence,  whether  it  was  produced  on 
the  trial,  or  its  contents  proved. 

Among  other  questions  propounded  to  the  jury,  and  on  which 
they  were  required  to  find,  were  the  following:  3d.  "Did  or 
did  not  the  defendant,  John  S.  Bowker,  execute  and  deliver  to 
Thomas  J.  Davis  his  certain  written  release  on  or  about  the 
20th  of  February,  1864,  and  prior  to  the  sale  of  the  premises 
described  in  the  complaint  to  plaintiff?  4th.  Did  or  did  not 
the  defendant,  by  his  release  in  writing,  agree  to  release  Thos. 
J.  Davis  from  further  liability  on  the  judgment  on  which  exe- 
cution issued  and  sale  was  made  by  the  Sheriff  of  the  premises 
described  in  the  complaint  of  plaintiff,  to  wit :  Lot  2,  block  1, 
in  Range  F,  in  Washoe  City  ?"  Both  of  which  were  answered 
in  the  affirmative.  The  answer  to  the  third  intem^atory 
would  satisfy  us  that  a  release  had  been  executed  but  for  the 
expression  written  release  being  used,  which  rather  indicates 
that  the  parties  proposing  this  question  supposed  that  an  instru- 
ment in  writing,  but  not  under  seal,  might  be  a  release.  Indeed, 
the  complaint  indicates  the  pleader  thought  the  same  thing 
when  drafting  the  complaint.  The  fourth  interrogatory  indi- 
cates a  failure  to  discriminate  between  a  release  and  an  agree- 
ment to  release  at  a  future  time.  It  seems  to  have  been  a  sub- 
mission of  the  question  to  the  jury  of  whether  a  release  is  an 
agreement  to  release.  The  other  questions  submitted  to  the 
jury  are  all  in  regard  to  facts  which  are  perfectly  immaterial 
as  the  pleadings  stand.  No  portion  of  the  evidence  is  in  the 
transcript,  and  we  are  unable  to  determine  what  the  decree 
should  have  been.  The  opinion  of  the  Court  below  is  in  writ- 
ing, and  contains  this  language :  "  The  facts  are,  briefly,  that 
in  February,  1864,  defendant  obtained  a  judgment  against  one 
Jeff.  Davis ;  that  the  same  day  defendant  executed  a  release  to 
the  said  Davis  of  all  demands,  of  whatever  nature.  The  release 
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was  in  writing,  but  there  was  a  verbal  agreement  also  between 
the  parties,  made  in  the  presence  of  witnesses,  that  the  release 
was  only  to  take  effect  upon  the  fulfilling  of  certain  conditions 
on  the  part  of  Davis.  Davis  broke  his  agreement,  and  Bowker 
issued  execution  on  his  judgment  and  sold  the  house  and  lot  in 
question."  If  the  defendant  did  execute  a  release  to  T.  J. 
Davis  of  all  demands  of  whatever  nature,  it  is  certain  that  put 
an  end  to  the  judgment.  There  could  be  no  subsequent  valid 
sale  under  a  judgment  that  was  released.  The  verbal  agree- 
ment spoken  of  by  the  Court  could  not  be  received  in  evidence 
to  vary  or  explain  the  provisions  of  a  release.  If  there  was  a 
release  executed  and  delivered,  then  the  case  was  erroneously 
decided.  Supposing  that  the  Judge  below,  when  he  says  the 
defendant  executed  a  release,  means  what  he  says,  the  case  is 
reversed  and  sent  back  for  further  proceedings.  But  from  the 
expression  used  that  "  the  release  was  in  writing,"  we  have 
some  doubt  whether  it  was  a  release  at  all.  To  prevent  fur- 
ther trouble  in  the  trial  of  this  case,  we  will  say,  that  a  release 
must  be  under  seal,  and  no  writing,  not  under  seal,  amounts 
to  a  release.  If  there  was  an  absolute  technical  release,  then 
the  plaintiff  would  be  entitled  to  the  remedy  he  seeks.  If  the 
writing  referred  to  by  the  Court  and  jury  was  not  under  seal, 
and  shows  that  one  hundred  dollars  was  paid,  and  in  consider- 
ation thereof  Bowker  agreed  to  release  the  judgment,  which 
was  for  over  two  hundred,  the  Court  cannot  enforce  that  agree- 
ment, literally,  but  may,  under  proper  circumstances  and  with 
proper  pleadings  have  that  one  hundred  dollars  applied  as  a 
credit  on  the  judgment  lien,  and  allow  the  plaintiff  in  this  case 
to  redeem  the  land  by  paying  the  amount  of  the  judgment  and 
costs,  less  the  one  hundred  dollars  already  paid  by  T.  J.  Davis 
and  Bedwin. 


JOHN  W.  KELLEE,  Respondent,  v.  HENRY  G.  BLAS- 
DEL,  JOHN  FALL,  DR.  PINKERTON  irr  als.,  known 

AS  THE  BuiLDINO   CoMMTTTEE  OF  THE  MeTHODIST  EpISOOPAL 

Chijech,  Appellants. 

If  ft  oontnet  is  drftwn  np  between  eertftin  parties  for  work  to  be  performed  by  one 
par^y  for  a  oompenaation  to  be  paid  bj  the  other,  and  one  of  the  parties 
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neglects  to  execute  it,  and  either  bj  his  silenoe  or  otherwise  enconrages  the 
other  to  proceed  with  the  work,  the  partj  not  signing  it  would  be  liable,  either 
upon  the  written  contract  or  upon  an  implied  contract,  for  the  Talne  of  the 
work. 

Persons  jointly  liable  must  all  be  made  defendants,  and  a  joint  judgment  rendered 
against  all. 

When  one  of  the  parties  to  a  written  contract  fails  to  sign  it,  the  presumption  Is 
that  he  haa^  abandoned  it.  To  oyercome  such  presumption  it  is  necessarj  for 
the  party  relying  on  the  contract  to  prove  that  the  other  party  authorized  or 
encouraged  him  to  proceed  under  the  contract. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Biohaed  Bising 
presiding. 

JReardon  <&  Hereford^  for  Appellants. 
Taylor  <&  Campbell^  for  Eespondent. 

Opinion  by  Lewis,  C.  J.,  fall  Bench  concurring. 

This  action  was  brought  to  recover  the  sum  of  fifteen  hun- 
dred and  sixty  dollars  for  work  and  labor  performed  on  the 
Methodist  Episcopal  Church  in  the  City  of  Virginia.  The 
plaintiff  declares  against  four  defendants,  styling  them  the 
Building  Committee  of  the  Methodist  Episcopal  Church.  A 
jury  having  been  waived,  the  case  was  tried  by  the  Court, 
who  found  as  matter  of  fact,  "  that  the  plaintiff,  in  the  months 
of  October  and  November,  1863,  at  the  instance  and  request 
of  H.  G.  Blasdel  and  one  Prince,  performed  work  and  labor, 
furnished  and  delivered  materials,  in  and  about  the  plastering 
and  cornice  work  upon  the  premises  known  as  the  Methodist 
Episcopal  Church  in  the  City  of  Virginia,"  and  after  finding 
the  value  of  the  work  and  materials  furnished,  and  also  the 
amount  paid  plaintiff  on  the  contract,  finds  as  a  conclusion  of 
^aw,  that  the  plaintiff  is  entitled  to  judgment  against  the 
defendants  Blasdel  and  Prince  for  the  sum  of  thirteen  hun- 
dred and  thirty-eight  dollars,  and  judgment  for  that  sum  was 
regularly  entered.  There  is  scarcely  a  scintilla  of  testimony 
in  the  record  to  sustain  the  finding  of  the  Judge  below,  or  to 
authorize  a  joint  judgment  against,  the  appellants.  It  appears 
jfrom  the  evidence  that  a  contract  was  drawn  up  between  the 
plaintiff  and  the  Building  Committee  of  the  church,  which 
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was  signed  only  by  himself.  It  also  appears  fipom  his  own 
testimony  that  Paul,  Deal,  Prince  and  Anthons  were  the  per- 
sons who  were  to  execute  it  on  behalf  of  the  Conmiittee. 
Though  signed  by  himself  alone,  the  plaintiff  seems  to  have 
treated  the  contract  as  fully  executed,  and  acted  upon  it 
accordingly.  No  other  contract  is  shown  between  himself 
and  the  Committee.  No  explanation  is  offered  as  to  why  the 
one  above  referred  to  was  not  signed  by  those  who  were  to 
execute  it ;  nor  is.  tljere  anything  to  show  that  the  Committee 
had  anything  whatever  to  do  with  the  contract  above  referred 
to,  either  by  authorizing  it  to  be  drawn  up  or  subsequently 
ratifying  it.  If  it  were  drawn  up  by  their  authority  and  they 
merely  neglected  to  execute  it,  without  intending  to  abandon 
it  altogether,  and  either  by  their  silence  or  otherwise  encour- 
aged the  plaintiff  to  proceed  with  the  work,  he  not  knowing 
that  they  were  merely  acting  as  the  agent  of  the  church  asso- 
ciation, they  would  undoubtedly  be  liable  either  on  the  writ- 
ten contract  or  for  the  reasonable  value  of  the  work  so  per- 
formed. But  on  the  other  hand,  if  the  contract  was  entirely 
abandoQed  by  the  Committee,  and  the  plaintiff  went  on  to  do 
the  work  without  any  authority  from  them,  they  cannot  of 
course  be  holden  to  him.  Whether  this  was  in  fact  the  case, 
it  is  impossible  to  determine  from  the  evidence  presented  to 
us  in  the  transcript.  The  presumption  which  naturally  arises 
from  the  failure  to  execute  the  contract  is,  that  it  was  entirely 
abandoned.  To  overcome  this  presumption  the  plaintiff 
should  have  shown  that  the  Committee  in  some  way  author- 
ized or  encouraged  him  to  proceed  with  the  work.  This  is 
not  done.  The  plaintiff,  therefore,  failed  to  make  out  a  case 
against  the  Building  Committee  as  such.  But  even  if  it  be 
admitted  that  the  evidence  is  sufficient  to  establish  the  plain- 
tiff's case  against  the  Committee  the  judgment  is  erroneous, 
for  if  any  liability  whatever  be  shown,  it  is  a  joint,  and  not  a 
several  liability,  and  the  judgment  should  have  been  rendered 
against  all  the  members  of  the  Committee  or  none.  Persons 
jointly  liable  must  aU  be  made  defendants,  and  a  joint  judg- 
ment rendered  against  all.  It  is  shown  by  the  testimony  in 
this  case  that  other  persons  besides  those  against  whom  judg- 
ment was  rendered  were  members  of  the  Committee,  and 
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were  equally  liable,  if  indeed  any  of  them  can  be  bolden.  It 
only  remains  to  be  determined  whether  the  testimony  in  the 
case  establishes  any  liability  on  the  part  of  the  defendants, 
against  whom  judgment  is  rendered,  independent  of  the  Build- 
ing Committee.  We  think  it  does  not.  The  only  expres- 
sions in  the  entire  testimony  from  which  any  individual 
liability  might  be  inferred  are  the  following  sentences  which 
occur  in  the  plaintiff's  testimony :  "  I  did  the  work  named  in 
the  complaint.  I  did  it  for  the  defendant,  Blasdel,  as  I 
thought."  But  this  expression,  taken  in  connection  with  the 
balance  of  his  evidence,  clearly  shows  that  no  such  individual 
liability  exists. 

Plaintiff  shows  by  his  own  testimony  that  he  treated  the 
contract  with  the  Committee  as  fully  executed  and  binding 
upon  them,  and  that  he  did  the  work  under  it.  He  also 
swears  that  the  only  parties  who  were  to  sign  that  contract 
were  Paul,  Deal,  Prince  and  Anthons.  How  is  it  possible, 
then,  that  he  thought  he  was  doing  the  work  for  the  defendant 
Blasdel  ?  The  plaintiff  seems  to  have  concluded  that  because 
the  contract  was  drawn  up  at  the  request  of  the  defendant 
Blasdel,  he  was  liable  upon  it.  He  says :  "  I  made  the  con- 
tract with  Governor  Blasdel;"  and  yet  the  contract  itself 
shows  that  it  was  not  with  him,  bi^t  with  the  Building  Com- 
mittee, for  that  ifi  the  only  contract  referred  to  in  the  testi- 
mony. The  fact  that  the  defendant  Blasdel  was  not  to  sign  it 
is  conclusive  that  he  did  not  intend  to  be  bound  by  it,  and 
there  is  no  evidence  of  any  other  contract  between  him  and 
the  plaintiff.  There  is  no  evidence  whatever  tending  to 
establish  any  liability  on  the  part  of  the  defendant  Prince, 
independent  of  the  other  members  of  the  Committee,  or 
jointly  with  the  defendant  Blasdel.  As  there  were  several 
other  members  of  the  Committee,  it  was  error  to  render  judg- 
ment against  him  as  one  of  the  several  joint  contractors. 

Judgment  must  be  reversed  and  cause  remanded. 
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W.  W.  VAN  VLIET  et  alb.,  Kespondents,  v,  A.  S.  OLIN 
ET  ALs.,  Appellants. 

A  Jadgment  not  npon  the  merits  ia  not  s  complete  bar,  nor  can  it  be  naed  as 
etidence  in  another  action  to  eatabUah  the  facta  oonstitnting  the  merita  of  the 
action  in  which  it  waa  rendered. 

If  the  suit  ia  discontinued  or  the  plaintiff  becomes  non-suit,  or  for  any  other  cause 
there  has  been  no  Judgment  of  the  Court  upon  the  matter  in  issue,  the  proceed- 
ing! are  not  conclusive. 

The  Yoluntarj  dismissal  of  an  action  bj  the  plaintiff  can  settle  no  rights  of  property 
between  him  and  the  defendant,  nor  is  it  an  admission  of  any  right  whateyer 
in  the  defendant. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, State  of  Nevada,  Ormsby  County,  Hon.  S.  H.  Weight 
presiding. 

Atwater  <&  Fl/mdrau^  for  Appellants. 
Clayton  c&  Cla/rk^  for  Kespondents. 

Opinion  by  Lewis,  0.  J.,  full  Bench  concurring. 

Upon  the  trial  of  this  cause,  which  was  brought  to  quiet 
title  to  certain  premises  in  the  County  of  Ormsby,  the  plaintiffs 
introduced  in  evidence  the  records  in  an  action  of  ejectment 
tried  in  one  of  the  District  Courts  of  the  Territory,  in  August, 
A.  D.  1862,  in  which  the  present  defendants,  A.  S.  Oliu  and 
Thomas  J.  Andrews  were  plaintiffs,  and  W.  W.  Van  Vliet 
and  Enos  P.  Tucker,  the  present  plaintiffs,  together  with  eight 
others,  were  defendants.  It  appears  that  before  the  action 
came  on  for  trial,  the  plaintiffs,  Olin  and  Andrews,  dismissed 
it  as  to  the  present  plaintiffs,  Van  Vliet  and  Tucker,  but  pro- 
ceeded against  the  other  defendants  and  obtained  judgment 
against  them. 

The  Court  below  in  this  case,  treating  the  dismissal  of  that 
action  as  an  admission  of  the  title  of  Van  Vliet  and  Tucker, 
and  as  a  judgment  upon  the  merits  in  their  favor,  charged  the 
jury  as  follows : 

"  K  you  find  from  the  proof  before  you  that  in  the  trial  of 
any  cause  by  a  Court  of  competent  jurisdiction,  the  plaintiffs 
in  this  suit,  or  their  grantors,  either  by  the  confession  of  said 
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defendants  o»  by  the  findings  and  judgment  of  said  Conrt, 
obtained  a  judgment  against  the  defendants  A.  S.  Olin  and 
Thomas  J.  Andrews,  for  the  property  in  controversy,  then, 
unless  you  find  that  the  defendants  A.  S.  Olin  and  Thomas  J. 
Andrews  have,  since  said  judgment,  acquired  new  rights  and 
ownership  in  the  premises  paramount  in  law  to  the  rights  and 
title  of  the  plaintiffs,  you  must  find  for  the  plaintiffs.'' 

Had  the  plaintiffs  in  fact  recovered  a  judgment  on  the 
merits  in  the  action  referred  to,  the  instruction  may  have  been 
correct;  but  as  they  did  not,  it  was  only  calculated  to  lefitd 
the  jury  to  the  conclusion  that  the  dismissal  of  that  action 
constituted  such  judgment,  and  should  therefore  not  have  been 
given.  The  Court,  in  giving  that  instruction,  must  have  con- 
sidered the  discontinuance  of  the  action  of  ejectment  as  tanta- 
mount to  a  judgment  on  the  merits  in  favor  of  Van  Vliet  and 
Tucker,  and  a  complete  adjudication  of  the  title  between  the 
parties  thereto  up  to  the  time  of  its  disposition.  This  was  not 
the  case.  A  judgment  not  upon  the  merits  is  not  a  complete 
bar,  nor  can  it  be  used  as  evidence  in  another  action  to  estab- 
lish the  facts  constituting  the  merits  of  the  action  in  which  it 
was  rendered.  "It  is  only  where  the  point  has  been  deter- 
minedj^^  says  Greenleaf  in  his  work  on  Evidence  (vol.  1,  sec. 
629),  "  that  the  judgment  is  a  bar.  If  the  suit  is  discontinued 
or  the  plaintiff  becomes  nonsuit,  or  for  any  other  cause  there 
has  been  no  judgment  of  the  Court  upon  the  matter  in  issue, 
the  proceedings  are  not  conclusive."  As  to  the  parties  in  this 
cause  nothing  whatever  was  determined  in  the  action  of 
ejectment,  except  that  at  the  time  it  was  discontinued  Olin 
and  Andrews  did  not  wish  to  proceed  against  the  present 
plaintiffs.  It  will  not  be  seriously  claimed  by  counsel  that  a 
voluntary  dismissal  of  an  action  by  the  plaintiff  determines  it 
upon  the  merits  in  favor  of  the  defendant.  And  yet  this 
seems  to  have  been:  the  position  taken  in  the  Court  below. 
The  Court,  therefore,  not  only  erred  in  giving  the  foregoing 
instruction,  but  also  in  refusing  to  give  the  following  at  the 
request  of  the  defendants : 

"  The  judgment  or  order  dismissing  as  to  defendants  Van 
Vliet  and  his  associates,  in  the  suit  of  Andrews  and  Olin 
against  Stonecifer  and  his  associates,  and  Van  Vliet  and  his 
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associates,  settled  or  determined  no  rights  to  the*  property  in 
question  as  between  the  parties  to  that  action  or  to  the  pres- 
ent one." 

Nothing  can  be  more  obvious  than  that  an  order  made  on 
the  plaintiff's  own  motion  dismissing  an  action  of  ejectment 
can  settle  no  rights  of  property  between  the  parties  thereto. 
This  instruction  should  therefore  have  been  given.  Neither 
can  the  dismissal  of  an  action  be  treated  as  an  admission  of 
any  right  or  title  in  the  defendants.  It  is  itself  an  admission 
of  nothing  except  that  at  the  time  the  plaintiff  does  not  wish 
to  proceed  against  the  defendant.  The  action  of  ejectment 
referred  to  may  have  been  discontinued  as  to  Van  Vliet  and 
Tucker,  merely  because  the  plaintiffs  in  that  cause  concluded 
that  they  should  not  have  been  joined  with  the  other  defend- 
ants, or  they  may  have  ascertained  that  they  were  not  in 
fact  in  possession  of  the  premises,  or  indeeed,  for  many  other 
reasons  which  would  in  no  wise  be  an  admission  of  any  right 
or  title  in  the  defendants,  and  it  was  error  to  treat  it  as  such. 

We  find  other  errors  in  the  instructions  given  to  the  jury, 
but  as  they  will  not  be  likely  to  occur  again  and  this  disposes 
of  the  appeal,  we  do  not  deem  it  necessary  to  pass  upon  them. 

Judgment  reversed  and  new  trial  ordered. 


GEOEGE  L.  GIBSON,  Eespondent,  v.  G.  W.  CHEDIO 
ET  AL.     S.  B.  MAETIN,  Appellant. 

Where  a  deed  is  made  in  trnst  for  creditors,  and  those  creditors  for  whose  benefit 
it  is  made  refuse  to  accept  the  benefit  of  the  tmst,  the  partj  who  executed  the 
deed  may  revoke  it.  This  reyocation  may  be  by  deed  or  he  may  direct  the 
tmstee  to  reconvey  to  himself  or  to  a  stranger.  The  party  accepting  the  con- 
reyance  fh>m  the  tmstee  would  hold  the  property  free  from  all  trust,  if  such 
was  the  intention  of  the  parties,  and  the  conyeyanoe  was  made  Umafide  and  for 
a  valuable  consideration. 

When  a  party  holding  a  third  morti^age  purchases  at  a  Judicial  sale  under  the  first 
mortgage,  and  there  is  no  redemption  by  the  second  mortgagee,  his  title  becomes 
absolute  and  the  second  mortgage  is  cut  out.  It  would  be  the  same  thing  if, 
prior  to  the  sale  under  the  first  mortgage,  the  third  mortgagee  had  obtained  the 
legal  title. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, State  of  Nevada,  Ormsby  County,  Hon.  S.  H.  Weight 
presiding. 
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The  facts  of  the  case  are  stated  in  the  opinion. 

J.  J.  Willia/ms  and  Tho8.  E.  Ilaydon^  for  Appellants,  make 
the  following  points : 

If  Martin  was  a  trustee  for  Gibson  (which  we  utterly  deny), 
then  Gibson  should  have  proceeded  to  enforce  the  trust,  and 
not  to  foreclose  the  mortgage,  which  would  defeat  the  trust. 

But  Martin  was  not  a  tinistee — the  evidence  shows  he  never 
intended  to  occupy  that  position. 

The  deed  to  Lewis  was  a  fraud  on  the  creditors  of  Chedic  & 
Milne,  and  no  trust  could  arise  out  of  that  deed.  (Gregory  \, 
Homortk^  25  Gal.  655 ;  Hill  on  Trustees,  top  p.  16Y.) 

The  deeds  to  Lewis,  and  from  Lewis  to  Martin,  are  absolute 
on  their  face,  and  no  parol  testimony  could  be  introduced  to 
prove  they  were  in  trust.  (Hill  on  Trustees,  top  page  93, 
note  2,  pp.  165  and  171 ;  Storey's  Eq.  Jurisprudence,  sec.  1199, 
note  2 ;  4  Russ.  422 ;  16  Gal.  356.) 

Such  trust  could  not  be  created  by  parol.  (Laws  of  1861, 
pp.  18  and  19.) 

Had  the  deed  to  Lewis  expressed  the  trust  attempted  to  be 
shown  by  parol,  it  would  have  been  void.  First,  because  it 
was  calculated  to  delay  creditors ;  second,  the  creditors  refused 
to  accept  the  benefits  of  the  tnist. 

The  benefits  of  the  trust  not  being  accepted  by  the  creditors 
it  was  revocable. 

B.  M.  Clarke^  for  Respondent. 

A  deed  absolute  on  its  face  may  be  shown  by  parol  to  have 
been  intended  as  a  deed  in  trust.  (3  Leading  Gases  in  Equity, 
pages  608,  624  to  630,  and  642;  2  lb.  705  ;  4  Kent,  142.) 

The  assent  of  creditors  is  not  necessary  to  the  validity  of 
a  trust.  (Willard's  Equity,  464-5 ;  11  Wheaton,  117 ;  Burrell 
on  Assignments,  229  to  231.) 

Martin  was  the  trustee  of  Milne  &  Ghedic  for  the  benefit 
of  their  creditors. 

Lewis  was  trustee  for  the  benefit  of  creditors,  and  Martin 
taking  from  him  with  notice,  held  subject  to  the  same  trust. 
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(Nash's  Digest  O.  E.  661 ;  20  O.  E.  581, 607 ;  WiUard's  Equity, 
249-50  and  422.) 

Query :  If  Martin  had  the  legal  title,  derived  from  Lewis, 
did  it  not  absorb  his  mortgage,  and  leave  Gibson's  mortgage 
good? 


Opinion  of  the  Court  by  Justice  Beatty,  full  Bench  concur- 
ring. 

This  is  an  equity  case  arising  out  of  the  following  state  of 
facts :  In  1862  Milne  &  Chedic  are  alleged  to  have  been  the 
owners  of  a  saw-mill  and  a  large  tract  of  land  in  Ormsby 
Coimty.  January  25,  1862,  Chedic  mortgaged  his  undivided 
interest  to  Jonathan  Wilde,  for  one  thousand  dollars.  April 
30,  1862,  he  gave  a  second  mortgage  to  plaintiff  Gibson,  to 
secure  a  note  for  one  thousand  dollars,  with  interest  at  ten  per 
cent,  per  month  from  date. 

May  17,  1863,  Milne  united  in  a  mortgage  to  S.  B.  Martin 
to  secure  seven  thousand  dollars  and  interest.  This  last  mort- 
gage included  not  only  the  mill  and  land  owned  jointly,  or 
as  tenants  in  common,  by  Milne  &  Chedic,  but  also  the  sep- 
arate homestead  property  of  Chedic.  In  the  Summer  of  1862, 
Wilde  commenced  suit  to  foreclose  his  mortgage.  Judgment 
was  had  on  the  26th  of  November,  1862.  Chedic's  interest  in 
the  land  and  mill  property  was  sold  under  Wilde's  decree,  and 
he  became  the  purchaser. 

In  May,  just  before  the  expiration  of  the  six  months  after 
sale,  S.  B.  Martin,  as  a  holder  of  a  subsequent  mortgage, 
redeemed  the  same  by  paying  the  amount  of  Wilde's  lien,  with 
lawful  percentage  and  charges.  There  being  no  subsequent 
redemption  from  him  after  the  expiration  of  more  than  sixty 
days,  he  obtained  a  Sheriff's  deed  for  that  interest.  This  deed 
was  dated  in  July,  1863. 

During  the  Summer  of  1862,  about  the  time  Wilde  was 
instituting  or  prosecuting  his  foreclosure  suit,  Milne  &  Chedic 
being  greatly  embarrassed,  conveyed  the  mill  property  and  land 
adjacent  to  one  Lewis,  nominally  for  twenty-thousand  dollars, 
but  by  a  verbal  arrangement  between  the  parties,  it  was  agreed 
that  Lewis  should  hold  the  land  in  trust  to  pay  certain  creditors 
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of  Milne  &  Chedic,  the  expense  of  running  the  mill,  etc. 
(including  a  compensation  agreed  upon  for  his  services),  and 
after  the  net  profits  of  the  mill  had  paid  these  debts  of  Milne 
&  Chedic,  the  property  to  be  redeeded  to  them.  Lewis  found, 
after  accepting  the  deed,  that  he  could  not  execute  the  trust. 
Some,  if  not  all,  of  the  creditors,  objected  to  the  arrangement. 

The  laborers  employed  upon  the  mill  would  not  work  for 
him.  Lewis  finding  his  scheme  impracticable,  took  no  steps 
in  executing  the  trust.  It  is  not  shown  that  a  single  one  of 
the  creditors  for  whose  benefit,  in  part,  the  trust  was  created 
agreed  to  accept  it,  whilst  some  expressed  their  dissent  in  the 
most  positive  terms.  Under  tliis  state  of  tilings  the  appellant 
Martin  came  to  Carson  to  look  after  his  interest  in  this  prop- 
erty, he  having  a  mortgage  for  seven  thousand  dollars  on  the 
same,  and  a  piece  of  property  belonging  individually  to  Chedic. 
He  applied  to  Lewis  to  know  about  his  interest  or  claim  upon 
the  property.  Lewis  stated  the  circumstances  attending  the 
execution  of  the  deed  to  himself,  admitted  he  held  the  title  in 
trust  for  Milne  <fe  Chedic,  that  he  was  unable  to  execute  tlie 
trust,  and  would  deed  the  land  to  Martin  if  so  requested  by 
Milne  &  Chedic. 

After  some  negotiation  between  the  parties,  it  was  agreed 
that  the  land  should  be  deeded  to  Martin — that  if  Chedic  or 
his  wife  should  pay  two  thousand  dollars  to  him  within  eight 
months  he  would  credit  the  same  on  his  mortgage,  and  release 
Chedic's  homestead.  Chedic  tried  to  get  him  to  release  the 
homestead  simultaneously  with  taking  the  deed  to  the  mill 
property  and  the  lands ;  but  this  he  refused  to  do  because  the 
property  for  which  he  was  getting  a  deed  was  not,  in  his 
opinion,  worth  the  full  amount  of  his  mortgage  and  the  prior 
liens. 

Upon  this  state  of  facts  the  referee  who  tried  the  case  found 
that  Martin  took  the  deed  from  Lewis,  subject  to  all  the  trusts 
under  which  Lewis  received  it,  and  that  he  holding  the  land 
as  trustee  for  Milne  &  Chedic  and  their  creditors,  when  he 
redeemed  from  Wilde,  redeemed  not  for  himself  but  as  trustee 
for  Milne  &  Chedic  and  their  creditors.  The  referee  held  that 
Martin  took  the  title  to  this  land  as  trustee  for  these  parties, 
because  Lewis  so  held  it,  and  Martin  taking  a  deed  from  Lewis, 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1865.       601 

Gibson  o.  Ghedio  €t  <U. 


with  knowledge  "of  the  fact  that  he  held  it  subject  to  these 
trusts,  must  also  be  treated  as  holding  under  the  same  trusts. 
The  appellants  contend — ^first,  that  the  deed  to  Lewis  being 
absolute  on  its  face,  no  unwritten  parol  evidence  could  be  intro- 
duced to  show  it  was  in  fact  a  deed  made  in  trust  for  the  pur- 
poses explained  by  the  parol  evidence ;  second,  that  if  such 
proof  could  be  legitimately  introduced,  still  this  conveyance 
could  not  be  held  to  operate  as  a  deed  in  favor  of  creditors 
who  absolutely  rejected  its  provisions.  The  first  point  it  ia 
not  necessary  to  discuss.  We  believe  it  to  be  settled  law  that 
when  a  deed  is  made  in  trust  for  the  benefit  of  creditors,  and 
they  refuse  to  accept  its  terms,  the  party  making  the  convey- 
ance may  revoke  it.  (See  Storey's  Equity  Jurisprudence,  sec. 
1036.)  Admitting  that  this  was  a  trust  deed  to  Lewis  for  the 
benefit  of  creditors,  and  these  creditors  refused  to  accept  of  its 
terms,  Milne  &  Chedic  clearly  had  a  right  to  revoke  it.  That 
revocation  might  have  been  taade  by  deed.  It  might  have 
been  eflfected  by  procuring  Lewis  to  redeed  the  land  direct  to 
them  or  to  deed  it  to  a  third  party  for  a  consideration  to  be 
paid  by  that  party  to  them.  It  appears  to  us  that  this  was 
precisely  the  nature  of  the  transaction  between  Martin,  Milne 
&  Chedic  and  Lewis. 

The  deed  of  Lewis  to  Martin,  made  with  the  assent  of  Milne 
&  Chedic,  and  upon  a  consideration  passing  between  them  and 
Martin,  operated  as  a  revocation  or  extinguishment  of  the  trust. 
The  creditors  were  not  injured  (at  least  they  had  no  right  to  com- 
plain) by  this  arrangement,  because  they  had  either  positively 
refused  to  accept  the  terms  of  the  trust,  or  had  failed  to  give 
notice  of  their  acceptance. 

In  either  case  the  trust  deed  was  revocable  without  consulting 
them.  That  it  was  not  the  intention  of  any  of  the  parties  to  this 
transfer  to  Martin  that  he  should  occupy  the  position  of  trustee 
for  the  general  creditors  of  Milne  &  Chedic  is  evidenced  by  the 
fact  that,  in  his  negotiation  with  the  other  parties,  he  refused  to 
accept  the  deed  and  release  his  mortgage,  because  the  property 
was  not  of  sufficient  value  to  pay  his  debt  and  prior  liens. 

It  is  not  to  be  supposed  he  would  have  accepted  a  position 
as  trustee  which  would  have  put  other  debts  not  then  a  lien 
upon  the  property  (such  as  the  demands  of  mill  hands)  ahead 
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of  or  on  the  same  footing  with  his  debt.  The  whole  transac- 
tion indicates  that  Martin  was  desirous  of  obtaining  possession 
of  the  property,  not  as  trustee  for  others,  but  to  make  his  own 
debt  more  secure.  Tlie  other  parties  to  the  deed  were  willing 
to  give  him  that  position  with  whatever  advantage  he  could 
derive  from  Lewis'  deed  upon  consideration  of  his  making  a 
favorable  arrangement  with  Chedic  about  releasing  his  home- 
stead. We  are  of  the  opinion,  then,  that  Martin  did  not 
occupy  the  position  of  trustee  for  the  creditors,  or  any  of  the 
creditors  of  Milne  &  Chedic,  but  that  he  either  stood  as  the 
holder  of  the  fee  of  the  land  for  his  own  use,  and  subject  to 
the  prior  incumbrances,  or  else  he  held  the  position  of  third 
mortgagee,  with  the  equitable  right  to  redeem  the  land  from 
the  prior  mortgagees  and  hold  it  as  security  for  his  original 
debt  and  his  expenditures  to  redeem  it  from  the  prior  mort- 
gages. In  either  case  his  rights  were  the  same.  If  he  bought 
in  or  paid  oif  the  prior  mortgages,  he  had  a  lien  on  the  land 
for  the  amount  thus  expended.  But  if  there  was  a  judicial 
sale  under  the  senior  mortgage  on  the  property,  and  he  pur- 
chased at  that  sale,  or  redeemed  from  one  who  did  purchase 
and  obtained  a  Sheriff's  deed,  that  put  him  in  possession  of  a 
full  and  complete  title  to  the  land,  so  far  as  the  mortgagor  had 
title  when  he  executed  the  mortgage.  This,  of  course,  cuts  off 
all  junior  mortgages. 

The  cause  is  reversed,  and  the  plaintiff's  bill  wiU  be  dis- 
missed by  the  Court  below. 


GEOEGE  A.  GRAY,  Eespondent,  v.  L.  A.  HAERISON 

ET  AL.,  Appellants. 

Where  an  appeal  is  taken  from  an  order  made  on  affidavits  no  statement  is  required, 
and  those  sections  of  the  Practice  Act  making  it  the  duty  of  the  appellant  to 
prepare  a  statement  containing  the  grounds  npon  which  he  intends  to  rely  on 
appeal,  hare  no  application  to  an  appeal  from  snch  an  order. 

That  only  is  comulatiye  evidence  which  is  in  addition  to  or  corroborative  of  what 
has  been  given  at  the  triaL  To  render  evidence  subject  to  this  objection,  it 
mnst  be  cumulative,  not  with  respect  to  the  main  issue  between  the  parties,  but 
npon  some  collateral  or  subordinate  fisot  bearing  upon  that  issue. 

If  the  newly  discovered  evidence  brings  to  Mght  some  new  fact  bearing  npon  the 
main  question,  and  it  would  be  Ukel^  tQ  change  the  result,  a  new  trial  should 
be  granted. 
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Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  K.  S.  Mksick  pre- 
siding. 

The  case  made  out  by  the  testimony  of  the  plaintiff  and 
his  witnesses  was  substantially  as  follows:  That  the  lot  in 
question  was  taken  up  by  him  and  one  George  May  in  Decem- 
ber, A.  D.  1860;  that  at  that  time  the  lot  was  without 
improvements  and  unoccupied,  that  he  fenced  the  lot  and 
built  a. hay  and  feed  stable  thereon,  and  remained  in  posses- 
sion by  himself  or  tenants  from  that  time  up  to  about  the  25th 
day  of  August,  A.  D.  1862,  when  it  is  claimed  tlie  defendants 
ejected  him  from  the  premises,  and  continued  in  possession 
thereof  up  to  the  time  of  bringing  this  action. 

The  defendants  on  the  other  hand  deraigned  title  from 
Joseph  Clark  and  A.  E.  Head,  who  claimed  to  have  taken  up 
the  lot  in  February,  A.  D.  1860  ;  at  which  time,  it  was  proven 
by  the  testimony  of  Clark  and  other  witnesses,  there  were  no 
improvements  upon  it,  and  had  it  fenced.  He  also  swears 
that  the  plaintiff  George  Gray,  and  his  associate  George  May,  ^ 
took  possession  of  the  lot  as  his  tenants  in  December,  A.  D. 
1860 ;  that  he  gave  them  no  written  lease,  but  merely  gave 
them  permission  to  use  the  lot,  without  specifying  any  time 
for  which  they  should  have  that  privilege,  nor  asking  any 
rent  therefor. 

It  was  also  proven  that  the  plaintiff  and  George  May  gave 
up  the  possession  of  this  lot  in  September,  A.  D.  1861,  to  the 
agent  of  Head  and  Clark,  the  grantors  of  the  defendants,  and 
that  after  that  time  the  plaintiff  never  had  anything  further 
to  do  with  it. 

In  rebuttal,  the  witness  George  May  testified  that  he  knew 
that  Clark  and  Head  claimed  the  lot  in  question  in  the  year 
1859,  but  that  in  December,  1860,  he  had  a  conversation  with 
them,  in  which  he  informed  them  that  he  was  intending  to 
"jump  it;"  that  they  then  informed  him  that  they  would 
give  it  to  him ;  and  that  it  was  under  those  circumstances 
that  he  and  Gray  took  possession  of  and  improved  it;  and 
that  he  and  Gray  had  never  delivered  the  possession  of  the 
lot  to  the  agent  of  Clark  and  Head, 
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Verdict  and  judgment  was  for  plaintiff.  The  defendant 
moved  for  a  new  trial. 

,     Among  other  grounds  upon  which  it  was  claimed  was  that 
of  newly  discovered  evidence. 

Perley  d&  De  Loiig^  for  Appellants. 

Respondents  deny  our  right  to  a  new  trial  on  the  grounds  : 

First — That  the  newly  discovered  evidence  is  cumulative. 
The  true  rule  in  respect  to  this  question  is,  we  think,  ably 
stated  by  the  Court  in  the  case  of  Miller  v.  Graves^  20  Conn. 
308,  where  the  Court  say :  ^'  By  cumulative  evidence  is  meant 
additional  evidence  of  the  same  general  character  to  the  same 
fact  or  point  which  was  the  object  of  the  proof  before." 

Evidence  of  distinct  and  independent  facts  of  a  different 
character,  though  it  may  tend  to  establish  the  same  ground  of 
claim  or  defense,  or  relate  to  the  same  issue,  is  not  cumulative 
within  the  rule.  {Sargeant  v.  Dennison^  5  Cowen,  122; 
Chatfield  v.  Lathrop^  6  Pick.  417 ;  Gardiner  v.  Mitchell^  6 
Pick.  113 ;  Hahey  v.  Watson,  1  Conn.  24.) 

And  to  the  point  that  this  ruling  not  allowing  a  new  trial 
on  the  ground  that  the  evidence  is  not  cumulative  is  but  a 
general  rule,  subject  as  all  others  to  exceptions,  we  cite  23 
Cal.  420 ;  and  authorities  cited  in  brief  of  appellants  in  7 
Cal.  42. 

The  affidavits  show  admissions  by  George  May  which  were 
not  proven  at  the  trial. 

Second — Is  the  evidence  offered  material  ?  We  claim  it  is. 
A  careful  examination  of  the  record  will  show  that  the  evi- 
dence in  the  case  was  very  contradictory  and  nicely  balanced, 
resulting  after  one  mis-trial  in  a  verdict  for  the  plaintiff  only 
by  a  three-fourths  verdict. 

Quint  cfe  Ha/rdy^  for  Respondent. 

The  statement  upon  motion  for  new  trial  purports  to  con- 
tain the  proceedings  at  the  trial  and  the  evidence  given — ^noth- 
ing more.  The  statute,  section  276,  Practice  Act,  provides 
that  the  party  desiring  to  appeal  shall,  within  twenty  days 
after  the  entry  of  judgment,  prepw^  a  statement  which  ihaJl 
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eorUam  the  grounds  upon  which  he  intends  to  rely  on  appeal, 
and  BO  much  of  the  evidence  as  is  necessary  to  explain  the 
grounds  and  no  more.  This  section  is  a  Kteral  copy  of  the 
California  Statute,  and  it  is  a  familiar  rule  of  law  that  when 
one  State  adopts  the  statute  of  another  it  adopts  the  construc- 
tion given  it  by  the  Courts  of  the  State  from  whence  it  was 
taken. 

In  the  case  oi  Dobhins  v.  DoUa/rhide^  15  Cal.  R.  374,  the 
statement  embodied  in  the  record  does  not  set  forth  the  grounds 
upon  which  the  appellant  relies  on  appeal,  and  in  this  respect 
fails  to  comply  with  the  requirements  of  the  statute.  The 
Court  refused  to  consider  anything  except  the  judgment  roll, 
and  affirmed  the  judgment.  (See  also  Ba/rrett  v.  TewMmry^ 
15  Cal.  354.) 

Now  does  this  statement  contain  the  groimds  upon  which 
appellants  rely  ?  There  is  but  one  answer  that  can  be  given, 
and  that  is,  it  does  not.  Then,  as  no  error  can  be  found  in  the 
judgment  roll,  the  judgment  should  be  affirmed. 

It  would  perhaps  be  sufficient  to  say  that  the  affidavits  filed 
form  no  part  of  the  statement  upon  appeal ;  they  are  upon 
separate  pieces  of  paper  and  in  no  way  attached  to  the  state- 
ment upon  motion  for  a  new  trial.  But  admitting  they  were 
attached  and  form  a  part  and  portion  of  the  statement,  which 
this  Court  will  consider,  what  do  they  show  ? 

XJ.  P.  Hutchings  states  that  he  knows  the  property ;  that 
George  May  and  Gray  came  to  Clark  and  requested  the  use 
of  the  ground  for  a  hay  yard ;  Clark  told  him  they  could  fence 
it  and  have  the  use  of  it  and  give  him  what  rent  they  had  a 
mind  to;  this  conversation  occurred  in  February,  1860;  that 
May  came  in  from  Eeese  Eiver  about  two  years  ago  and  stated  to 
deponent  that  Gray  was  about  to  try  to  get  that  property,  but 
that  he  should  not  do  it,  as  it  belonged  to  Joseph  Clark,  etc. 

Turner  states  that  he  went  to  May  for  the  purpose  of  obtain- 
ing this  lot ;  that  May  told  him  that  Joseph  Clark  owned  the 
property,  and  that  Morrow  was  the  agent  of  Clark.  This  was 
early  in  1862. 

Against  these  affidavits  we  submit  those  of  May  and  Gray, 
and  also  the  fact  that  this  cause  was  first  tried  before  a  jury  on 
the  18th  of  March,  1865,  when  the  jury  failed  to  agree,  as 
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shown  by  the  affidavit  of  Gray,  nearly  two  months  intervening 
between  the  two  trials,  would  seem  to  us  an  ample  time  for 
defendants  and  counsel,  of  the  experience  and  learning  of  those 
employed  in  the  defense  of  this  case,  to  have  fully  prepared  it 
for  trial. 

But  we  submit  that  the  affidavits,  if  true,  or  the  facts  set 
forth  in  them,  constitute  no  grounds  for  a  new  trial. 

An  application  for  a  new  trial  on  the  grounds  of  newly 
discovered  evidence,  should  show  affirmatively : 

Jptrst — That  the  evidence  is  new. 

Second — Material;  and 

Third — Not  cumulative. 

That  the  applicant  has  been  diligent  in  preparing  his  case 
for  trial,  that  the  new  evidence  was  discovered  after  the  trial 
and  will  be  important,  and  tend  to  prove  facts  which  were  not 
directly  at  issue  on  the  trials  or  were  not  then  known  or  inves- 
tigated hy  proof.  {BarUett  v.  Hagam.^  3  Cal.  R.  57 ;  Daniel 
V.  Dam^iel^  2  J.  J.  Marshall,  52 ;  Graham  &  Waterman  on  New 
Trials,  1  vol.  462-3,  485 ;  Broolcs  v.  Lyon,  3  Cal.  R.  114 ; 
Burrett  v.  Gibson,  3  Cal.  R.  399 ;  Live  Yankee  Co.  v.  Oregon 
Co.,  7  Cal.  42 ;  Levey  v.  A.  Boberts,  8  Abb.  R.  310  ;  Porter 
V.  ToUato,  1  Cow.  R.  359.) 

In  case  of  conflicting  testimony,  newly  discovered  evidence 
merely  cumulative  is  no  ground  for  a  new  trial.  {Taylor  v. 
CaUfomia  Stage  Co.,  6  Cal.  228.) 

Motions  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  are  regarded  with  distrust  and  disfavor,  and  the 
strictest  showing  of  diligence  and  all  other  facts  necessary,  is 
required.    {Baker  v.  Joseph,  16  Cal.  180.) 

If  newly  discovered  evidence  merely  tends,  or  would  tend, 
to  discredit  a  witness  who  testified  on  a  former  trial,  a  new 
trial  will  not  be  granted.  (1  vol.  Graham  &  Waterman  on 
New  Trials,  495.) 

Are  the  affidavits  of  May  and  Gray  admissible  in  opposition 
to  the  affidavits  of  Turner  and  Hutchings  ? 

The  Statute  of  1861,  page  346,  section  195,  settles  this 
question. 

Also,  upon  authority  outside  of  the  statute,  counter  affida- 
vits are  admissible.    (Graham  &  Waterman  on  New  Trials, 
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1069 ;  4  Bam.  &  Adolph.  193 ;  1  Bail.  82 ;  18  Johns.  R.  489  ; 
7  Barb.  271 ;  24  Pick.  246.) 

Cumulative  evidence  is  defined  to  be  additional  evidence  of 
the  same  kind  to  the  same  point. 

It  is  the  kind  and  cha/racter  of  the  evidence  that  makes  the 
distinction.  It  is  their  resemblance  that  makes  them  cumulsr 
tive.  (Graham  &  Waterman  on  New  Trials,  1046 ;  Oregott 
V.  BvUa,  4  Wend.  582.) 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

One  of  the  grounds  upon  which  a  new  trial  was  claimed  in 
this  cause,  was  the  discovery  of  new  evidence  material  to  the 
issue  after  the  trial.  By  the  affidavit  of  the  defendant  Shad 
it  is  shown  that  he  is  the  only  defendant  having  any  interest 
in  the  action ;  and  that  after  the  trial  he  had  learned  new  facts 
material  to  his  case,  which,  notwithstanding  the  diligent  inquiry 
made  by  himself  and  his  attorneys,  had  not  been  discovered 
until  after  the  trial.  The  newly  discovered  evidence  is  fully 
set  forth  in  the  affidavits  of  U.  P.  Hutchings  and  David  S. 
Turner,  the  witnesses  by  whom  defendants  expect  to  present 
the  same.  These  affidavits,  together  with  a  statement  contain- 
ing the  evidence  produced  at  the  trial,  were  filed  within  the 
proper  time ;  the  motion  for  new  trial  made  and  overruled, 
and  defendants  appeal  from  the  order  denying  it.  It  is  agreed 
between  the  counsel  for  the  respective  parties  that  the  state- 
ment on  motion  for  new  trial  shall  constitute  the  statement 
on  appeal,  but  counsel  for  respondent  claims  that  there  being 
no  assignment  of  errors  or  statement  on  appeal,  containing  the 
grounds  upon  which  a^ppellcmts  intend  to  rely^  this  Court  can 
consider  no  errors  that  do  not  appear  in  the  judgment  roll. 
But  defendants  not  having  appealed  from  the  judgment  but 
only  from  the  order  denying  a  new  trial,  we  cannot  look  into 
the  judgment  roll ;  if  it  be  correct,  therefore,  that  errors  not 
appearing  there  cannot  be  passed  upon,  the  ruling  of  the  Court 
below  would  have  to  be  sustained.  For  the  purposes  of  this 
case,  however,  we  think  a  statement  containing  an  assignment 
of  errors  is  unnecessary,  for  if  the  Court  is  precluded  from 
considering  errors  conmiitted  at  the  trial,  or  determining 
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whether  the  evidence  was  sufficient  to  justify  the  verdict,  its 
right  to  pass  upon  the  sufficiency  of  the  affidavits  used  upon  the 
motion  for  new  trial  is  undoubted.  Where  an  appeal  is  taken 
from  an  order  made  on  affidavits,  no  statement  is  required, 
and  those  sections  of  the  Practice  Act  making  it  the  duty  of 
the  appellant  to  prepare  a  statement  containing  the  grounds 
upon  which  he  intends  to  rely  on  appeal,  have  no  application 
to  an  appeal  from  such  an  order.  Section  281  expressly 
declares  that  the  provisions  of  those  sections  "  shall  not  apply 
to  appeals  taken  from  an  order  made  upon  affidavits  filed,  but 
such  affidavits  shall  be  annexed  to  the  order  in  the  place  <tf  the 
statement  mentioned  in  those  sections." 

The  affidavits  used  by  the  moving  parties  in  the  Court  below 
are  properly  before  this  Court,  and  the  motion  contains  a  suf- 
ficient assignment  of  errors  to  enable  it  to  pass  upon  their 
sufficiency.  Admitting  the  propriety  of  reviewing  them,  it  is 
next  to  be  determined  whether  they  make  a  sufficient  showing 
to  entitle  the  appellants  to  a  new  trial.  That  the  evidence  of 
Hutchings  and  Turner  is  material  to  the  defendants'  case  will 
scarcely  admit  of  doubt ;  but  it  is  claimed  that  it  is  merely 
cumulative,  and  consequently  not  sufficient  to  authorize  a  new 
trial. 

Hutchings  swears  that  he  has  known  the  lot  in  question  since 
the  year  1860,  that  in  the  Spring  of  that  year  George  A.  Gray, 
the  plaintiff,  and  one  George  May  (from  whom  plaintiff  derived 
an  undivided  one-half  interest  in  the  premises),  in  his  presence 
requested  of  Joseph  Clark,  the  grantor  of  defendants,  the  privi- 
lege of  using  the  lot  in  question  for  the  purposes  of  a  hay  yard ; 
that  Clark  informed  them  that  they  could  fence  it  and  have  the 
use  of  it  for  such  rent  as  they  chose  tor  pay.  He  also  swears 
that  George  May  stated  in  his  presence,  about  two  years  before 
the  bringing  of  this  suit,  that  Gray  was  about  to  commence 
proceedings  to  recover  the  lot,  but  that  he  could  not  get  it,  as 
it  belonged  to  Joseph  Clark.  It  is  also  shown  by  the  affi- 
davit of  David  S.  Turner,  that  in  the  early  part  of  the  year 
1862,  May  admitted  to  him  that  the  property  in  dispute 
belonged  to  Clark,  and  that  one  Robert  Morrow  was  his  agent 
and  had  authority  to  lease  it.  These  admissions  by  May  were 
made  prior  to  his  conveyance  to  Gray,  and  are  new  and  inde- 
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pendent  facts  unknown  to  defendants  at  the  time  of  trial. 
Had  these  admissions  been  proven  at  the  trial,  the  testimony 
of  other  witnesses  to  the  same  admissions  would  be  merely 
cnmnlative.  But  that  only  is  cumulative  which  is  in  addi- 
tion to  or  corroborative  of  what  has  been  given  at  the 
trial.  To  render  evidence  subject  to  this  objection,  it  must  be 
cumulative,  not  with  respect  to  the  main  issue  between  the 
parties,  but  upon  some  collateral  or  subordinate  fact  bearing 
upon  that  issue.  In  the  case  of  Aiken  v.  Bemis^  3  Woodbury 
&  Minot,  348,  Judge  Woodbury  said :  "  The  meaning  of  the 
rule  cannot  be  to  exclude  as  cumulative  newly  discovered  evi- 
dence of  subordinate  points  or  facts  bearing  on  the  general 
question,  for  in  such  view  no  new  trial  for  new  evidence  could 
ever  be  obtained ;  all  new  evidence,  relating  as  it  must,  if  it  be 
pertinent  to  the  general  ground  or  general  fact  put  in  issue 
before.  But  it  must  mean  that  new  evidence  to  a  subordinate 
point,  or  fact,  is  not  competent  when  that  subordinate  point, 
or  particular  fact,  was  before  gone  into ;  because  it  is  then 
cumulative,  or  additional,  as  to  that  fact."  If  the  newly  dis- 
covered evidence  brings  to  light  some  new  fact  bearing  upon 
the  main  question,  and  it  would  be  likely  to  change  the  result, 
a  new  trial  should  be  granted.  (  Walter  v.  Grcuves^  20  Com. 
303 ;  Pa/rker  v.  Ea/rdxj,  24  Pick.  246 ;  3  Graham  &  Waterman 
on  New  Trials,  1040 ;  Uardaier  v.  MitclieU,  6  Pick.  114.)  The 
facts  claimed  to  have  been  newly  discovered  are  certain  admis- 
sions of  the  plaintiff's  grantor,  made  at  a  time  when  he  and 
plaintiff  claim  to  have  been  in  possession  as  tenants  in  com- 
mon. There  was  no  testimony  introduced  upon  the  trial  to 
show  those  admissions,  and  one  of  the  defendants  swears  that 
they  were  not  discovered  until  after  such  trial.  New  trial 
should  therefore  have  been  granted. 
Judgment  reversed. 


THE  STATE  OP  NEVADA,  Appellaot,  v.  EGBERT 
LGGAN,  Eespondent. 

An  order  of  the  Bistriot  Court  quashing  an  indictment^  diacharging  the  defendant 
and  ezonenting  bis  bail,  it  a  final  Judgment  from  which  an  appeal  maj  be 
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A  judgment  ia  final  which  completely  dUpoeee  of  the  action.  To  make  it  final  it  is 
not  necessary  that  the  rights  of  the  parties  should  be  finally  determined,  or  that 
it  be  upon  the  merits.  It  is  final  if  it  disposes  of  the  particular  suit  in  which 
it  is  rendered. 

An  indictment  should  not  be  quashed  merely  because  the  Grand  Jury  receiyed 
some  illegal  or  incompetent  testimony.  If  there  is  any  legal  testimony  to  sus- 
tain it,  it  should  not  be  set  aside. 

Though  the  law  declares  that  the  Grand  Jury  shall  receire  none  but  legal  evidence 
in  support  of  an  indictment^  yet  it  does  not  follow  that  the  admission  of  incom- 
petent testimony  will  authorize  the  District  Court  to  set  it  aside. 

If  there  be  nothing  to  support  the  bill  but  evidence  clearly  incompetent  and  whicih 
would  not  be  admissible  at  the  trial,  as  the  testimony  of  a  person  rendered 
incompetent  by  conyiction  of  an  infamous  crime,  the  indictment  may  be  set 
aside  on  motion  before  plea. 

But  to  authorize  the  setting  aside  of  an  indietmenty  eyen  where  there  is  no  oompe- 
tent  eyidence  to  support  it»  that  fact  must  appear  by  proof,  independent  of  the 
testimony  of  the  Grand  Jurors  who  found  the  bill,  for  it  is  inadmissible  for  them 
to  show  that  the  indictment  was  found  without  testimony  or  upon  insufficient 
testimony. 

Grand  Jurors  may  be  called  to  testify  against  a  witness  who  is  indicted  for  peijury, 
to  prove  what  was  sworn  to  before  them,  or  to  show  that  the  indictment  b  not 
found  by  the  requisite  number,  but  the  testimony  of  no  G^and  Juror  cannot  be 
received  to  impeach  or  affect  the  findings  of  bis  fellows. 

Appeal  from  the  District  Qourt  of  the  Second  Judicial  Dis- 
trict, State  of  Nevada,  Ormsby  County,  Hon.  S.  H.  Wright 
presiding. 

The  defendant  was  indicted  on  the  15th  day  of  March,  A. 
D.  1865,  by  the  Grand  Jury  of  Ormsby  County.  The  indict- 
ment charged  him  with  having  collected  the  sum  of  nine  thou- 
sand nine  hundred  and  eighteen  dollars  and  sixty-eight  cents, 
belonging  to  the  County  of  Ormsby  and  the  Territory  of 
Nevada,  while  he  occupied  the  position  of  Tax  Collector  for 
the  County  of  Ormsby,  which  he  refuses  to  account  for  or  pay 
over  to  the  Treasurer  of  the  county,  as  required  by  law.  On 
the  21st  day  of  March,  A.  D.  1865,  counsel  for  defendant  filed 
a  notice  of  motion  to  quash  the  bill,  for  the  reason  that  it 
"  was  found  upon  illegal  and  incompetent  evidence."  To  sus- 
tain this  motion,  one  of  the  Grand  Jurors  who  found  the 
indictment  was  called,  sworn  and  examined  as  to  the  character 
of  testimony  received  and  acted  upon  by  the  Grand  Jury. 
Several  of  the  witnesses  who  appeared  before  the  Grand  Jury 
were  also  examined  as  to  what  they  testified  to  before  them. 
The  prosecuting  attorney  objected  to  the  examination  of  the 
Grand  Juror  and  the  witnesses.    His  olyections  were  however 
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dverruled,  and  upon  the  showing  made  by  them  the  indictment 
was  quashed.  The  only  fact  attempted  to  be  established  by 
the  Grand  Juror  and  these  witnesses  upon  the  motion  was 
that  certain  evidence  claimed  to  be  incompetent  was  received 
by  the  Grand  Jury  in  finding  the  indictment.  The  Grand 
Juror  testified  that  the  evidence  claimed  by  counsel  to  be 
incompetent  was  not  the  only  evidence  in  support  of  the 
indictment. 

Tho8.  E.  IDitydon  and  Atwater  <&'  FlandraUy  Attorneys  for 
the  People. 

The  Court  erred  in  entertaining  and  considering  defendant's 
motion  and  in  admitting  any  evidence  to  support  it,  and  the 
whole  proceeding  upon  the  motion  to  quash  was  irregular, 
unprecedented  and  outrageous. 

It  is  error  to  quash  an  indictment  for  matter  not  apparent 
in  the  body  of  the  indictment  itself.  (Archibald's  Grim.  Law, 
vol.  1,  pp.  102-3.)  ^ 

The  policy  of  the  Grand  Jury  system  is  that  an  ex  parte 
inquisition  may  be  had  by  the  Grand  Jury  on  the  part  of  the 
community,  and  if  the  Grand  Jury  find  suflScient  evidence  to 
convince  them  that  the  accused  ought  to  be  put  upon  trial,  it 
is  their  duty  to  return  a  true  bill  of  indictment.  (1  Arch.  Crun. 
Law,  sec.  98,  pp.  101-2-3-4.) 

Even  if  the  Court  did  not  err  in  admitting  such  motion  and 
in  allowing  testimony  to  support  the  same,  the  testimony  which 
was  in  fact  admitted  was  incompetent  upon  a  motion  to  quash 
the  indictment,  for  the  Grand  Jurors  could  not  legally  testify 
in  that  case  as  to  what  occurred  in  the  jury-room,  or  what  was 
there  testified  to  by  witness.  (Wharton's  American  Crim. 
Law,  vol.  1,  sec.  608  ;  1  Chitty's  Crim.  Law,  sees.  317-319 ;  4 
Blackstone,  126,  303 ;  State  v.  Basaett,  16  Conn.  457 ;  State  v. 
Baker,  29  Mo.  238 ;  People  v.  Ilubhard,  4  Denio,  133 ;  State 
V.  Boyd,  2  Hill,  S.  C,  288 ;  Tusk  v.  State,  2  Hammond,  part  2, 
240 ;  Bex  v.  Cook,  8  Carr.  &  P.  582.) 

Admitting  the  regularity  and  legality  of  the  proceedings 
upon  the  motion  to  quash,  and  that  some  incompetent  evidence 
was  heard  by  the  Grand  Jury,  still  there  was  a  sufficient 
amount  of  competent  testimony  presented  upon  which  to  find 


Digitized  by 


Google 


1 


512       SUPREME  COURT  OF  NEVADA,  1865. 

State  of  Kersda  «.  Logan. 

an  indictment,  and  this  indictment  bo  found  cannot  be  for  that 
reason  quashed ;  neither  can  the  motives  of  the  Grand  Jury 
be  impeached.     (1  Wharton's  American  Crim.  Law,  sec.  493.) 

The  evidence  heard  upon  the  motion  to  quash  shows  that 
the  evidence  offered  before  the  Grand  Jury,  and  upon  which 
the  indictment  was  found,  was  the  best  evidence  and  the  only 
evidence  contemplated  by  law  upon  which  to  find  an  indict- 
ment in  such  cases,  to  wit :  the  admissions  of  the  defendant. 

Where  the  admission  is  deliberately  made  and  precisely 
identified,  the  evidence  is  of  the  most  satisfactory  character. 
(1  Greenleaf  on  Evidence,  sec.  200.) 

Admissions  arise  from  the  character,  conduct  and  language 
of  the  parties  to  the  record ;  from  their  actions  and  acquiescence 
(1  Greenleaf,  sees.  195-6-7),  and  there  is  no  difference  between 
direct  and  incidental  admissions  or  those  made  in  other  con- 
nections.   (1  lb.  sec.  194.) 

E.  W.  OkLvky  for  Defendant. 

The  jurisdiction  of  the  Supreme  Court  is  declared  by  the 
Constitution.  (See  Section  4,  Article  VI.  Judicial  Depart- 
ment ;  and  by  section  6,  Laws  of  1864,  p.  Ill ;  and  by  section 
469,  Laws  of  1861,  p.  485.)  Subsequent  sections  of  the  Crim- 
inal Practice  Act,  from  470  to  494  inclusive,  prescribing  the 
machinery  by  which  an  appeal  shall  be  taken. 

The  appellate  jurisdiction  of  the  Supreme  Court  extends 
only  to  those  cases  in  which  the  Legislature  authorizes  it  to 
entertain  appeals.     (1  Cal.  347;  3  Cal.  248;  6  Cal.  190.) 

No  appeal  is  provided  by  the  statutes  from  an  order  setting 
aside  an  indictment.  (Sec.  6,  Statutes  of  1864,  p.  Ill;  sec. 
469,  Statutes  of  1861,  p.  485.) 

No  appeal  being  provided,  this  Court  has  no  jurisdiction. 
(5  Cal.  517;  7  Cal.  117;  10  Cal.  527;  10  Cal.  603;  12  Cal. 
424;  24  Cal.  427.) 

An  order  setting  aside  an  indictment  is  not  a  final  judg- 
ment, and  the  case  cannot  therefore  be  appealed ;  the  person 
may  again  be  arrested,  indicted  and  tried.  (Wharton's  Amer- 
ican Criminal  Law,  sec.  551 ;  6  CaL  543  and  546 ;  Statutes  of 
1861,  p.  465,  sec,  283.) 
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Opinion  by  Lewis,  C.  J.,  fiill  Bencli  concurring. 

The  defendant  was  indicted  by  the  Grand  Jury  of  the 
County  of  Ormsby  for  a  refusal  to  pay  over  certain  money  to 
the  County  Treasurer  which  was  c  ollected  by  him  as  Tax 
Collector  of  that  county.  Upon  the  2l8t  day  of  March,  A.  D. 
1865,  the  defendant,  by  his  counsel,  moved  the  Court  to  quash 
the  indictment  upon  the  grounds,  as  stated  in  the  notice  of 
motion,  that  it  "  was  found  upon  illegal  and  incompetent  evi- 
dence, which  illegal  and  incompetent  evidence  was  improperly 
permitted  to  go  before  the  Grand  Jury,  and  was  improperly 
heard,  considered  and  acted  upon  by  them." 

It  is  also  stated  that  such  illegal  and  incompetent  evidence 
was  the  only  evidence  submitted  to  said  Grand  Jury. 

To  sustain  this  motion,  one  of  the  Grand  Jurors  who  found 
the  indictment,  and  some  of  the  witnesses  who  testified  before 
them,  were  called  for  the  purpose  of  showing  what  the  charac- 
ter of  the  testimony  was  and  what  certain  witnesses  testified 
before  them. 

The  counsel  for  the  people  objected  to  the  entire  proceed- 
ing, which  being  overruled,  one  of  the  Grand  Jurors  was 
examined  as  to  the  character  of  the  testimony  upon  which  the 
indictment  was  found,  from  which  it  appeared  that  the  books 
of  account  kept  by  the  Treasurer  and  Auditor  of  Ormsby 
County,  were  received  and  acted  upon  by  the  Grand  Jury, 
and  also  some  receipts  and  other  papers,  together  with  the 
Treasurer's  account  with  the  defendant.  Witnesses  were  also 
questioned  as  to  what  they  testified  before  the  Grand  Jury, 
all  of  which  was  allowed,  the  entire  proceeding  apparently 
being  for  the  purpose  of  showing  that  incompetent  testimony 
was  received  and  acted  upon  by  the  Grand  Jury  in  finding  the 
indictment  against  the  defendant.  It  was  not  even  attempted 
to  be  shown  that  there  was  not  sufficient  competent  testimony 
to  authorize  the  finding  of  the  indictment.  The  Court  below 
sustained  the  motion  and  entered  judgment  quashing  the 
indictment  and  releasing  the  defendant's  bail.  Upon  these 
facts  four  questions  are  presented  to  this  Court  for  determi- 
nation : 

First— !&  the  quashing  of  an  indictment  and  releasing  th« 
88 
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defendant's  bail  a  final  judgment,  within  the  meaning  of  the 
Criminal  Practice  Act  authorizing  appeals  ? 

Second — ^Does  the  admission  of  incompetent  testimony  by  a 
Grand  Jury  authorize  the  setting  aside  of  an  indictment  upon 
the  finding  of  which  such  incompetent  or  illegal  testimony 
was  received  and  considered  ? 

Third — Is  it  competent  for  a  inember  of  a  Grand  Jury  to 
testify  as  to  the  character  or  sufficiency  of  the  testimony  before 
them,  upon  the  finding  of  an  indictment  ? 

Fourth — ^Was  the  testimony  received  by  the  Grand  Jury, 
upon  finding  the  indictment  in  this  ca^e,  incompetent  or 
illegal? 

In  support  of  his  position  on  the  first  question,  counsel  for 
respondent  claims  that  the  order  made  by  the  Court  quashing 
the  indictment  and  exonerating  defendant's  bail,  is  not  a  final 
judgment  from  which  an  appeal  can  be  taken.  By  the  469th 
section  of  the  Criminal  Practice  Act,  it  is  provided  that  an 
appeal  may  be  taken  "to  the  Supreme  Court  from  a  final 
judgment  of  the  District  Court  in  all  criminal  cases." 

A  judgment  is  final  which  completely  disposes  of  the  action. 
To  make  it  final  it  is  not  necessary  that  the  rights  of  the  par- 
ties should  be  finally  determined,  or  tliat  it  be  upon  the  merits. 
It  is  final  if  it  disposes  of  that  particular  suit  in  which  it  is 
i*endered.  As  stated  by  the  Court  in  the  case  of  Belt  v.  Davis 
(1  Cal.  138),  "  A  judgment  of  nonsuit  other  than  where  the 
plaintiff  submits  to  a  vohmtary  nonsuit,  is  a  final  judgment, 
even  though  no  costs  be  awarded  against  the  plaintift',  inas- 
much as  he  is  aggrieved  by  being  defeated  of  his  right  of 
action  in  Jhat  suit  and  his  costs  in  prosecuting  it." 

In  the  case  of  West<y7i  v.  The  City  Covncil  of  Charleston 
(2  Peters,  449),  the  Supreme  Court,  in  construing  the  25th 
section  of  the  Judiciary  Act  of  the  United  States,  which  pro- 
vides that  a  final  judgment  or  decree  in  any  suit  in  the  highest 
Court  of  the  State,  may  be  re-examined,  reversed  or  affirmed 
in  the  Supreme  Court,  it  was  held  that  the  words  "  final  judg- 
ment "  in  that  section  must  be  understood  to  apply  to  all 
judgments  or  decrees  which  determine  the  particular  cause, 
and  that  it  was  not  requisite  that  such  judgments  should 
finally  determine  the  rights  which  are  litigated. 
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So  it  i8  held  by  the  Court  of  King's  Bench  in  England  that 
by  a  final  judgment  is  understood  not  a  final  determination  of 
the  rights  of  the  parties,  but  merely  of  the  particular  suit. 
Adopting  this  signification  of  the  words  "  final  judgment " 
there  can  be  no  doubt  as  to  the  character  of  the  judgment 
rendered  by  the  Court  in  this  action.  The  indictment  was 
quashed,  the  defendant  discharged  and  his  bail  exonerated. 
It  was  most  clearly  a  final  disposition  of  all  proceedings  under 
that  indictment,  unless  the  judgment  of  the  Court  is  reversed, 
and  the  defendant  could  only  be  tried  for  the  offense  charged 
upon  the  finding  of  another  indictment.  It  was  as  complete 
a  determination  of  the  prosecution  upon  that  indictment  as 
the  verdict  of  a  jury  acquitting  him  could  have  been ;  the  only 
difference  being  that  the  verdict  would  protect  him  from  a 
prosecution  for  the  same  offense,  whilst  the  dismissal  of  the 
indictment,  though  final  as  to  all  further  proceedings  under  it, 
would  be  no  protection  against  a  prosecution  under  another 
indictment  upon  the  same  charge.  We,  therefore,  conclude 
that  the  judgment  of  the  Court  was  final,  within  the  meaning 
of  section  469  of  the  Criminal  Practice  Act,  and  the  appeal 
properly  taken. 

The  proposition  that  if  a  Grand  Jury  receive  and  consider 
any  but  legal  proof,  the  indictment  found  by  them  may  be 
quashed,  upon  that  fact  being  shown  to  the  Court,  having  no 
authority  to  support  it,  and  being  so  manifestly  repugnant  to 
the  utility  of  the  entire  Grand  Jury  system,  scarcely  justifies 
an  eirtended  consideration.  It  is  urged  on  behalf  of  defendant 
that  as  the  law  provides  that  "  the  Grand  Jury  shall  receive 
none  but  legal  evidence,  and  the  best  in  degree  to  the  exclu- 
sion of  hearsay  or  secondary  evidence,"  the  admission  of  hear- 
say or  secondary  evidence  may  be  taken  advantage  of  on  motion 
to  set  aside  the  indictment  under  section  275,  which  declares 
that  it  shall  be  set  aside  by  the  Court,  on  the  motion  of  defend- 
ant, where  it  is  not  found  indorsed  and  presented  in  the  man- 
ner prescribed  by  the  Criminal  Practice  Act.  That  if  any  but 
the  best  legal  evidence  is  received,  the  indictment  is  not  found 
in  the  manner  prescribed  by  the  Act.  The  answer  to  this  sim- 
ply is  that  the  finding  of  the  bill  has  no  reference  to  the  evi- 
dence upon  which  it  rests,  but  only  to  the  fact  that  the  Grand 
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Jury  finding  it  must  be  legally  constituted,  and  that  twelve  of 
their  number  concurred  in  the  finding.  This  section  merely 
announces  an  old  rule,  which  the  Courts  generally  recognize, 
but  which  has  never  been  carried  to  the  extent  of  allowing  an 
investigation  of  the  testimony  upon  which  a  bill  was  found,  to 
ascertain  if  it  was  properly  found.  That  a  Grand  Jury  should 
receive  none  but  legal  proof,  is  an  old  and  well  established  rule, 
but  that  the  admission  of  evidence  not  strictly  legal  will  author- 
ize a  setting  aside  of  an  indictment,  is  a  proposition  which  seems 
to  have  no  authority  to  sanction  it,  and,  if  adopted,  would  only 
be  an  impediment  to  the  execution  of  criminal  justice,  for  it  is 
evident  that,  under  the  present  practice,  not  one  indictment 
out  of  five  could  be  found,  where  it  could  not  be  shown,  that 
some  illegal  proof  was  received.  As  none  but  legal  evidence 
can  be  introduced  upon  the  trial  of  the  defendant,  it  would  be 
clearly  improper  to  find  an  indictment  where  there  is  not  bxS- 
^cient  I^gal  evidence  to  justify  a  conviction;  hence  the  rule 
that  the  Grand  Jury  should  receive  none  but  legal  evidence. 

But  the  reason  of  the  rule  will  not  authorize  tlie  setting  aside 
the  indictment,  merely,  because  evidence  not  of  the  best  legal 
character  is  received  and  considered.  If  there  be  nothing  to  sup- 
port the  bill  but  evidence  clearly  incompetent,  and  which  would 
not  be  admissible  at  the  trial,  as  the  sole  testimony  of  a  person 
rendered  incompetent  by  conviction  of  an  infamous  crime,  the 
indictment  may  be'  quashed  before  plea  (1  Wliarton's  Ameri- 
can Criminal  Law,  sec.  493),  but  where  there  is  the  slightest 
legal  evidence,  the  Court  cannot  inquire  into  its  suflSciency,  or 
set  it  aside,  because  some  illegal  evidence  was  received  with  it. 
But  to  authorize  the  setting  aside  of  an  indictment  even  where 
there  was  no  legal  evidence  at  all  to  sustain  it,  that  fact  must 
appear  by  proof  independent  of  the  testimony  of  the  Grand 
Jurors,  for  it  is  inadmissible  for  them  to  show  that  an  indict- 
ment presented  by  them  was  found  without  testimony,  or  upon 
insufficient  testimony.  (Wharton's  American  Criminal  Law, 
sees.  508,  609.) 

This  was  the  rule  at  common  law,  and  seems  to  be  generally 
recognized  throughout  the  United  States.  {Hex  v.  Marshy  6 
Adolphus  &  Ellis,  286 ;  State  v.  McLeod,  1  Hawks,  344 ;  ^aie 
V.  Bak&r,  2  Miss.  688;  Th$  People  v.  HvXlmt,  4  Denio,  185; 
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State  V.  Fafisett^  16  Conn.  457.)  In  the  latter  case  Chief  Jus- 
tice Bronson,  in  delivering  the  opinion  of  the  Conrt,  said  : 
"  But  the  evidence  which  the  defendant  proposed  to  give  could 
amount  to  nothing  less  than  an  impeachment  of  the  Grand 
Jurors.  They  had  found  a  bill  charging  the  defendant  with 
five  different  offenses,  and  the  substance  of  the  ofifer  was  to 
show  that  only  one  offense  had  been  proven  before  them. 
It  cannot  be  proper  to  allow  the  jurors  to  be  thus  assailed. 
To  permit  the  question  to  be  tried  over  again  in  another  place, 
whether  the  indicting  jurors  had  sufficient  evidence  or  any 
evidence  to  warrant  their  finding,  would  be  contrary  to  the 
policy  of  the  law,  which,  in  everything  that  may  affect  the 
jurors  themselves,  has  placed  the  seal  of  secrecy  upon  the  pro- 
ceeding." 

The  only  exception  to  this  general  rule  seems  to  be  that 
where  a  person  is  indicted  for  perjury  on  account  of  false  tes- 
timony before  a  Grand  Jury,  the  jurors  may  be  called  as 
witnesses  to  prove  what  was  sworn  to  before  them.  So  it  has 
been  held  that  they  may  be  called  to  show  that  an  indictment 
was  not  found  by  the  requisite  number,  though  this  is  in  con- 
flict with  the  common  law  rule.  But  to  receive  the  testimony 
of  a  Grand  Juror  for  the  purpose  of  impeaching  or  affecting 
the  finding  of  his  fellows,  is  a  practice  not  yet  sanctioned  by 
the  Courts,  and  it  is  to  be  hoped  never  will  be. 

Where  indictments  have  been  quaslied  on  account  of  there 
being  no  legal  evidence  to  sustain  thein,  it  has  invariably  been 
in  those  cases  where  that  fact  was  shown  without  calling  upon 
the  Grand  Jurors ;  as,  for  instance,  where  the  law  requires  the 
names  of  the  witnesses  examined  to  be  indorsed  on  the  indict- 
ment, and  the  name  of  but  one  witness  is  so  endorsed,  who  is 
shown  to  be  incompetent  by  reason  of  some  legal  disability. 

That  is  a  fact  which  could  be  proven  without  calling  upon 
the  Grand  Jurors,  and  when  it  is  shown  to  the  satisfaction  of 
the  Court,  it  would  be  proper  to  quash  the  indictment. 

But  if  the  practice  adopted  by  the  Court  below  were  in  fact 
correct,  the  bill  should  not  have  been  quashed,  for  the  evidence 
received  by  the  Grand  Jury,  so  far  as  we  are  able  to  ascertain 
what  it  was  from  the  record,  was  entirely  competent,  and  of 
the  best  legal  character. 
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No  better  evidence  could  be  obtained  than  the  defendant's 
own  receipts  with  the  books  of  accounts  kept  by  the  different 
county  otficers  with  him.  It  is  probably  the  only  evidence  by 
which  the  exact  delinquent  amount  can  be  ascertained. 

Judgment  reversed. 


1 2}  5S     IN   THE    MATTER    OF   THE    ESTATE    OF   OLAF 

NICHOLSON. 

The  percentage  allowed  by  law  to  Administrators  for  collecting  and  disbnrnng 
money  is  one  of  the  expenses  of  administration  which  should  be  aUowed  in 
preference  even  to  funeral  expenses. 

Attorneys'  fees  may  or  may  not  be  properly  charged  among  the  expenses  of  admin- 
istration, according  to  the  particular  circumstances  of  the  case. 

Insurance  paid  by  an  Administrator  on  the  property  of  a  decedent,  ouf^t  to  be 
aUowed  as  one  of  the  expenses  and  charges  of  administration.  But  if  money  be 
paid  for  insurance  under  circumstances  showing  recklessness  and  want  of 
proper  oare  and  prudence,  the  Court  may  properly  refuse  to  allow  it 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  R.  S.  Mesick 
presiding. 

The  facts  are  stated  in  the  opinion. 

Quint  cfe  Hardy ^  for  Appellant. 

The  real  point  in  this  case  is  which  are  to  be  paid  first,  the 
funeral  expenses  and  expenses  of  last  sickness  or  the  expenses 
of  the  administration. 

The  great  discrepancy  between  the  amount  realized  by  the 
administration  and  the  appraised  value  of  the  property  is  not 
charged  to  have  been  caused  by  any  culpable  conduct  of  the 
Administrator. 

Under  the  statute  the  Administrator  is  entitled  to  his  dis- 
bursements made  to  preserve  the  estate.  This  is  not  a  debt 
against  the  estate.    {Fitch  v.  Whitlach,  2  Barb.  Ch.  R.  163.) 

The  Probate  Court  has  no  discretion  as  to  allowance  of 
commissions  and  other  necessary  expenses  of  administration. 
{DaJdn  v.  Demi/ng,  6  Paige  Ch.  R.  101 ;  6  Paige  Ch.  R.  12.) 

N.  D.  Anderson^  for  Respondent. 
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The  appellant's  accounts  did  not  show  which  of  the  items 
set  forth  therein  as  debts  against  the  estate  were  and  whicli 
were  not  paid.  For  this  reason  the  account  should  have  been 
rejected. 

Under  that  part  of  appellant's  account  headed  "  expenses  of 
administration"  is  an  item  of  two  hundred  and  fifty  dollars 
for  attorneys'  fees.     This  should  be  deducted. 

Under  the  head  ''  casli  outlay  on  the  estate  by  the  Admistra- 
tor"  is  an  item  of  one  hundred  and  fifty-four  dollars'  insurance 
on  house.  This  should  be  deducted.  Also  error  in  addition 
of  twenty  dollars.  '^ 

The  point  of  respondent  is :  These  items  mentioned  are  not 
ifiecesaanj  expenses  to  be  allowed  in  preference  to  ftmeral 
expenses. 

Ophiion  of  the  Court  by  J  ustice  Beatit,  full  Bench  con- 
cuiTing. 

G.  J.  Nelson,  the  Administrator  on  the  estate  of  Olaf  Nichol- 
son, filed  his  accoimt  for  final  settlement,  and  asked  the 
Court  to  discharge  him  from  further  liability.  E.  W.  Keyes, 
the  undertaker  who  buried  the  deceased,  filed  his  objections  to 
this  account,  opposed  the  discharge,  and  asked  that  an  order 
be  made  on  the  Administrator  to  pay  the  funeral  expenses. 
The  Court  made  the  following  order:  "The  final  settlement 
of  said  estate,  as  is  prayed  for  by  the  Administrator  thereof,  is 
this  day  refused,  and  the  Administrator  of  the  same  is  ordered 
to  pay  the  funeral  and  burial  expenses  of  the  said  deceased.'' 
From  this  order  the  Administrator  appeals.  It  appears  from 
the  appraisement  of  the  estate  contained  in  the  transcript  that 
it  consisted  of  a  house  and  lot  in  Virginia  City,  appraised  at 
four  thousand  dollars,  and  twenty-five  shares  of  raining  stock 
appraised  at  six  hundred  and  twenty-five  dollars.  The  claims 
against  the  estate  at  the  time  of  intestate's  death  were :  for 
expenses  of  last  sickness,  six  hundred  and  eighty-two  dollars 
and  fifty  cents ;  for  other  debts,  ten  hundred  and  fifty-three 
dollars  and  sixty-four  cents.  The  account  filed  shows  that  the 
Administrator  realized  one  hundred  and  ninety-eight  dollars 
from  rent  of  house,  six  hundred  and  fifty  dollars  from  sale 
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of  house  and  lot,  and  thirty  dollars  by  the  sale  of  twenty-five 
shares  of  niinmg  stock,  say  in  all  eight  hundred  and  seventy- 
eight  dollars.     The  other  side  of  the  account  is  as  follows : 

"Expenses  of  Administrator.'' — Here  follows  a.  list  of  items 
consisting  of  percentage  on  the  amount  of  estate,  fees  to  attor- 
neys for  estate,  clerk's  fees,  auctioneer's  charges,  appraiser's 
fees,  etc.,  amounting  in  all  to  live  hundred  and  forty-six  dol- 
lars and  forty-six  cents.  Then  follows,  "  Cash  outlay  on  the 
estate  by  the  Administrator,"  followed  by  a  string  of  items, 
the  first  of  which  is  insurance  on  house,  one  hundred  and 
Hity-t'oar  dollars.  The  other  items  under  this  head  consist  of 
items  paid  for  taxes  and  repairing  house,  amounting  in  the 
aggregate  (including  tlie  one  hundred  and  fifty-four  dollars)  to 
tliree  hundred  and  forty-three  dollars.  The  next  item  in 
account  is :  "  Expenses  on  mining  stock."  "  To  assessments 
at  different  times  *  *  *  two  hundred  and  twenty-five 
dollars."  After  this  comes  the  funeral  expenses,  amounting  to 
two  hundred  and  seventy-three  dollars  and  twenty-five  cents ; 
next,  the  expenses  of  last  sickness ;  and  lastly,  other  debts. 
Keyes  objects  to  this  account  in  many  particulars.  He  objects 
that  the  percentage  on  the  estate  and  the  amount  paid  the 
attorneys  should  have  been  postponed  to  and  not  paid  until 
after  the  funeral  expenses.  He  objects  that  the  charge  of  one 
hundred  and  fifty-four  dollars  for  insuring  house  is  not  a 
proper  charge  against  the  estate,  and  that  the  Administrator 
cannot  be  reimbursed  from  the  estate  for  that  charge.  He 
also  makes  the  same  objection  to  the  item  of  two  hundred  and 
twenty-five  dollars  for  expenses  on  mining  stock. 

We  are  clearly  of  the  opinion  that  the  percentage  allowed 
for  collecting  and  disbursing  of  the  estate  is  a  proper  allow- 
ance to  be  made  as  one  of  the  expenses  of  the  administration, 
to  be  paid  in  preference  to  the  funeral  expenses.  An  attor- 
ney's fee  may  or  may  not  be  a  proper  charge  among  the 
expenses  of  an  administration.  If  a  person  employs  an 
attorney  to  procure  his  appointment  as  an  Administrator, 
that  should  not  be  a  charge  against  the  estate.  The  presump- 
tion is,  he  seeks  the  appointment  because  of  some  expected 
benefit  or  .advantage  to  himself.  The  estate  should  no  more 
pay  his  attorney  than  it  should  pay  tb©  attorney  of  an  unsuo- 
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cefisM  applicant  for  the  same  position.  Where  one  is  already 
Administrator,  if  the  estate  is  involved  in  litigation,  or  threat- 
ened with  litigation  in  regard  to  the  property  claimed  for  it, 
it  is  undonbtedly  the  duty  of  the  Administrator  to  employ 
ooonsel  to  defend  its  interests.  If  the  estate  has  much  com- 
plicated business  to  be  attended  to,  when  legal  advice  would 
be  necessary,  the  Court  ought  undoubtedly  to  allow  an  Admin- 
istrator his  reasonable  disbursements  for  counsel  fees.  But  it 
is  not  incumbent  on  every  Administrator  to  employ  an  attor- 
ney ;  and  where  the  estate  is  not  involved  in  any  diiBculty  we 
do  not  think  it  an  abuse  of  discretion  in  the  District  Court  to 
refiise  to  allow,  ampng  the  expenses  of  administration,  fees  to 
attorneys  whom  it  was  not  necessary  to  employ.  We  cannot 
say  that  it  was  necessary  in  this  case  to  employ  attorneys  to 
so  completely  waste  an  estate  worth  between  four  and  five 
thousand  dollars,  and  not  involved  in  litigation,  as  to  leave 
nothing  to  pay  even  funeral  expenses. 

The  charge  for  cash  paid  for  insuring  house  is  one  which, 
ordinarily,  we  should  consider  a  legitimate  charge,  and  there 
ought  to  be  some  very-special  reason  for  not  allowing  such  a 
charge  to  an  Administrator ;  still  there  might  be  such  extraor- 
dinary circumstances  attending  the  payment  of  such  premium 
as  would  justify  the  District  Court  in  not  allowing  such  item. 
In  this  case  there  is  something  rather  extraordinary  in  the 
fact  that  a  lot  in  the  heart  of  Virginia  City,  with  a  building 
on  it,  appraised  at  four  thousand  dollars  in  February,  1864, 
should  hfl.ve  sold  in  May,  1866,  for  only  six  hundred  and  fifty  * 
dollars.  And  the  Court  may  have  been  justified  in  refusing 
to  allow  a  charge  of  one  hundred  and  fifty-four  dollars  for 
insurance  on  a  house  which  with  the  real  estate  could  only  be 
sold  for  so  trifling  a  sum.  If  the  property  was  only  worth 
six  hundred  and  fifty  dollars  it  may  have  been  imprudent  and 
reckless  to  pay  one  hundred  and  fifty-four  dollars  as  insurance 
on  a  house  of  no  more  value  than  this  must  have  been. 

With  the  light  before  us,  we  are  not  disposed  to  interfere 
with  the  action  of  the  Court  below.  The  form  of  the  account 
would  seem  to  negative  the  idea  that  the  two  hundred  and 
twenty-five  dollars  for  assessments  had  been  paid  by  the 
Administrator.    It  is  separated  from  those  items  which  come 
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under  the  heading  of  "Cash  outlay  on  the  estate  by  the 
Administrator." 

If  that  item  has  not  been  paid  by  the  Administrator,  and 
he  is  not  personally  bound  for  it,  and  there  is  nothing  to  show 
either  that  he  has  paid  it,  or  is  bound  to  pay  it,  then  this  item 
cannot  be  allowed  before  the  funeral  expenses.  If  the  attor- 
neys' fees,  and  the  amount  paid  for  insurance  be  deducted 
from  the  Administrator's  disbursements,  there  will  remain  in 
his  hands  three  hundred  and  ninety-three  dollars,  and  it  was 
proper  for  the  District  Court  to  order  the  funeral  expenses  to 
be  paid  out  of  this  amount. 

Before  leaving  this  case  "we  will  say,  that  it  has  become  a 
reproach  to  the  States  west  of  the  Rocky  Mountains,  that, 
however  solvent  a  man  may  be  whilst  living,  if  he  is  not  very 
wealthy,  the  chances  are  that  when  he  dies  his  estate  will  be 
insolvent.  Here  is  an  example  of  the  way  in  which  estates 
are  wasted.  A  man  dies  worth  some  three  thousand  dollars 
over  and  above  all  his  liabilities,  and  the  Administrator  not 
only  fails  to  pay  a  dollar  of  his  existing  debts,  but  claims  that 
he  ought  not  to  pay  even  his  funeral  expenses.  There  must 
be  something  radically  wrong  in  the  management  of  estates 
when  such  results  are  produced. 

It  behooves  District  Courts  to  look  narrowly  into  the  man- 
agement of  estates,  and  see  that  they  are  not  thus  wasted.  It 
has  not  been  the  intention  of  the  Court  to  express  any  opinion 
against  the  reasonableness  of  the  attorneys'  fee  in  this  case, 
for  the  amount  is  by  no  means  extravagant,  but  Father  to 
express  the  opinion  that  parties  who  thrust  themselves  into 
the  administration  of  estates  when  they  are  incapable  of  prop- 
erly managing  them,  should  pay  their  own  attorneys,  and  not 
impose  that  expense  on  others. 

The  judgment  of  the  Court  below  is  aflSrmed. 
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STATE  OF  ITEVAD A,  Ebspohdent,  v.  REAL  DEL  MONTE 
GOLD  AND  SILVER  MINING  CO.,  Appellant. 

Where  fhe  Assessor,  in  making  his  assessment,  nses  this  language:  **  One  mine  of 
four  thousand  four  hundred  feet,  situated  on  Last  Chance  Hill,"  it  does  not 
conyey  the  idea  that'  he  was  assessing  or  attempting  to  assess  the  fee  of  the 
land  in  which  the  mine  was  situated,  but  the  possessory  claim  of  the  miner  and 
right  to  mine  on  a  certain  lode  or  vdn  of  ore.  The  meaning  of  this  language  is 
determined  by  common  usage  in  this  country. 

The  statute  allows  District  Attorneys,  when  bringing  suit  for  delinquent  taxes,  to 
give  a  more  particular  description  of  the  delinquent  property  than  that  con- 
tained in  the  assessment  rolL  "When  the  complaint  does  not  cofttradict  the 
assessment,  but  merely  gives  a  more  particular  description,  it  is  proper  to  admit 
testimony  to  show  the  property  described  in  the  assessment  roll  and  the  com- 
plaint are  identical. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  Dis- 
trict, State  of  Nevada,  Esmeralda  County,  Hon.  S.  H.  Case 
presiding. 

Quint  dc  Hardy  for  Appellant. 

The  language  used  by  the  Assessor  indicates  that  the  body 
of  the  mine,  the  realty  itself,  was  assessed. 

It  does  not  indicate  that  the  mere  possessory  right  to  work 
in  that  mine  was  taxed. 

It  was  error  in  the  Court  below  allowing  evidence  to  be  intro- 
duced varying  and  adding  to  the  language  of  the  Assessor. 

Under  such  a  practice  property  might  be  subjected  that  was 
never  thought  of  by  the  Assessor. 

W.  M,  BcTvixg^  District  Attorney  for  Esmeralda  County,  for 
Respondent. 

The  assessment  is  in  the  form  prescribed  by  law,  and  does 
not  purport  to  assess  anything  more  than  the  possessory  right. 

If  the  description  in  the  assessment  roll  is  defective,  the  law 
authorizes  the  District  Attorney,  in  his  complaint,  to  make  an 
additional  description. 

Opinion  by  Justice  Beatty,  full  Bench  concurring. 

This  was  an  action  brought  against  the  defendant,  a  mining 
corporation,  to  recover  the  sum  of  five  hundred  dollars,  claimed 
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to  be  due  for  taxes  on  a  mine.  The  Court  below  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  appeals.  Two  points 
are  raised  by  the  appellant.  First,  that  the  language  used  by 
the  Assessor  in  assessing  the  property,  indicates  that  the  ulti- 
mate right  to  the  property  described  was  assessed,  and  not  the 
mere  possessory  claim  of  the  appellant.  We  tliitik  differently. 
The  language  used  by  the  Assessor  in  describing  the  property 
assessed  is  as  follows :  "  One  mine  of  four  thousand  four  hun- 
dred feet,  situated  on  Last  Chance  Hill."  This  language  in 
many  parts  of  the  world  where  the  English  language  is  spoken, 
would  appear  very  indefinite  and  convey  no  fixed  idea  to  the 
generality  of  English  scholars.  The  question  might  be  asked : 
Does  it  mean  a  body  of  mineral  containing  four  thousand  four 
hundred  cubic  feet,  a  surface  of  four  thousand  four  hundred 
square  feet,  extending  to  the  center  of  the  earth,  or  a  surface  of 
four  thousand  four  hundred  feet  square  extending  to  the  center 
of  the  earth  ?  Or  it  might  be  supposed  to  mean  a  half  dozen  other 
things.  Without  a  knowledge  of  the  mining  laws  and  customs 
of  this  and  some  of  the  neighboring  States,  the  description 
would  be  perfectly  unintelligible.  But  when  we  know  it  is  a 
common  and  almost  universal  custom  for  prospectors  in  this 
State  to  take  up  claims  for  mining  purposes  on  the  public 
domain,  describing  them  as  &p  many  feet  of  a  certain  lode, 
lead,  ledge,  or  mineral  vein,  with  all  its  dips,  spurs  and  angles, 
but  giving  no  lateral  boundaries  to  the  claim,  and  on  the  other 
hand,  that  wherever  grants  of  the  public  domain  are  made  by 
the  Government,  th«  term  land  is  always  used  in  the  grant,  and 
it  is  described  by  metes  and  bounds ;  we  have  not  the  least 
difficulty  in  understanding  that  the  language  used  by  the 
Assessor  has  reference  not  to  the  ultimate  right  of  the  appel- 
lant to  the  soil  in  which  the  mine  is  situated,  but  to  the  pos- 
sessory claim  which  in  miner's  parlance  is  called  "  a  mine," 
"  mining  right,"  "  mining  claim,"  "  mining  ground,"  etc.  The 
only  question  for  determination  here  is :  Did  the  Assessor,  in 
fixing  the  value  of  this  mine,  fix  it  at  what,  in  his  opinion,  was 
the  value  of  the  full  and  complete  title  to  the  land,  or  only  the 
value  of  the  possessory  title  ?  If  the  Court  are  satisfied,  from 
the  language  used,  that  the  latter  standard  was  the  one  fixed 
in  the  mind  of  the  Assessor,  when  he  made  the  assessmenti 
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however  awkward  liis  expressions,  the  assessment  must  be  sup- 
ported. If,  on  the  contrary,  the  Assessor  fixed  the  valuation 
on  the  fee  simple  title  of  the  land,  it  could  not  stand,  because 
the  fee  of  the  land  would  be  worth  far  more  than  the  mere 
possessory  right.  We  are  satisfied  for  the  reasons  stated  in 
this  opinion,  and  those  stated  by  thia  Court  in  the  case  of  Sale 
<&  NorcTOBB  Gold  and  Silver  MiniTUf  Company  v.  Storey 
County^  that  the  Assessor  only  meant  to  assess  the  possessory 
right  of  appellant  in  the  mine. 

The  next  alleged  error  is,  that  the  Court  erred  in  permitting 
evidence  to  be  introduced  varying  and  adding  to  the  language 
used  in  the  assessment  roll.  The  assessment  roll  described  the 
property  as  a  mine  "  of  four  thousand  four  hundred  feet  situated 
on  Last  Chance  Hill." 

The  complaint  describes  the  property  as  follows:  "Also 
those  certain  mining  claims  situate  on  Last  Chance  Hill  in 
said  county  and  known  as  the  "  Real  del  Monte,"  "  Aurora," 
"Last  Chance,"  "Yellow  Jacket,"  "Pond,"  "Sunbeam," 
"AVestern  Summit,"  "Crockett,"  "  Cliihualma"  and  "Mid- 
night," containing  in  all  forty-four  hundred  feet,  more  or  less, 
and  being  the  same  property  as  described  in  the  assessment 
roll  of  said  county  for  the  year  1864.  There  is  no  contradic- 
tion between  these  descriptions  ;  there  may  be  many  claims  in 
one  mine,  and  where  many  claims  are  united  or  consolidated 
in  the  hands  of  one  company  there  is  no  impropriety  in  call- 
ing it  one  mine,  or  one  mining  claim.  The  description  in  the 
assessment  roll  was  general.  The  law  of  1864-5,  page  163, 
expre^ly  authorizes  the  District  Attorney  to  give,  when  he 
brings  suit  for  delinquent  taxes,  a  more  particular  description 
of  the  property  on  which  the  taxes  remain  unpaid  than  that 
used  in  the  assessment;  roU.  This,  the  District  Attorney  in 
this  case  has  done.  He  alleges,  however,  that  his  description 
embraces  the  same  property  as  that  described  in  the  assess- 
ment. We  must  presume  in  favor  of  the  judgment  in  the 
Court  below  that  he  established  that  fact,  until  it  is  shown 
that  the  description  in  the  complaint  embraced  groimd  not 
included  in  the  assessment.    This  is  not  shown. 

The  judgment  is  affirmed 
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GEORGE  L.  GIBSON,  Respondbot,  v.  D.  B.  MUN  et  al. 
SAMUEL  B.  MARTIN,  Appellant. 

When  a  mortgagee  assigns  a  note  and  mortg^age  as  collateral  security,  and  nibae- 
quentlj,  either  by  firaud  or  mistake,  has  the  mortgage  marked  satisfied  on  the 
record,  the  same  will  still  be  treated  as  a  Talid  and  subsisting  mortgage  in  &yor 
of  the  assignee  as  against  a  subsequent  mortgagee  with  notice. 

In  such  case  the  prior  mortgage  would  only  be  sustained  so  far  as  to  protect  the 
assignee  thereof. 

An  order  made  by  a  Court  which  purports  first  to  be  a  judgment  on  demurrer  to  a 
eomplsint,  and  then  shows  by  a  comparison  of  the  recitals  of  the  order  and 
what  appears  in  the  pleadings  of  the  case  that  it  was  founded  on  facts  which 
accrued  after  the  filing  of  complaint,  and  were  only  made  to  appear  by  the 
answers,  and  when  there  was  no  trial  or  admission  of  the  truth  of  these  facta 
by  the  plaintiff  cannot  be  held  to  be  a  judgment  on  the  merits  so  as  to  bar 
another  action. 

▲  decree  dismissing  a  biU  filed  to  enforce  a  Tender's  lien,  eyen  if  that  decree  was 
final  and  a  bar  to  any  further  proceedings  to  enforce  such  a  lien,  would  not  be  a 
bar  to  an  action  of  ejectment  by  the  same  party.  Nor  would  it  depriye  the 
party  of  the  right  to  ayail  himself  of  the  benefits  of  his  legal  title  when  made  a 
party  defendant  in  an  equitable  proceeding. 

Whether  a  yendor's  lien  as  such  is  or  is  pot  assignable,  neither  the  party  who  oon- 
traotb  to  sell  land  nor  his  yendee  or  assignee  will  be  compelled  to  conyey  tha 
same  to  the  party  who  contracted  to  purchase,  until  the  whole  of  the  puzohaae 
price  is  paid. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, State  of  Nevada,  Ormsby  County,  Hon.  S.  H.  Wbight 
presiding. 

The  facts  of  this  case  are  fully  stated  in  the  opinion. 

T7i08.  E.  Haydon  and  J.  J.  WiUia/ms,  for  Appellant,  Martin. 

B.  Clarke,  for  Eespondent. 

The  defense  of  vendor's  lien  is  not  available  to  Martin  in  this 
case,  for  the  following  reasons : 

That  point  was  decided  in  a  former  case  in  a  Court  of  com- 
petent jurisdiction,  and  is  res  adjudicata. 

A  vendor's  lien  is  not  assignable.  (1  Leading  Cases  in  Equity, 
367-8 ;  1  O.  E.  318 ;  2  O.  E.  383 ;  14  O.  E.  20,  24, 433, 443 ;  3 
Yager,  27 ;  5  Yager,  205 ;  6  Howard,  Miss.  362 ;  7  Gill  &  John- 
son, 120,  126,  524-5 ;  4  Md.  Ch.  280.) 

A  vendor's  lien  could  not  be  good  against  Gibson,  a  subse- 
quent mortgagee,  without  notice. 
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The  Bale  being  for  personal  and  real  property  mixed,  and  the 
payment  being  partly  to  be  made  in  lumber,  no  lien  ever 
existed.  (1  Leading  Cases  in  Equity,  364 ;  Halliard  on  Eeal 
Property,  sec.  11,  p.  493.) 

Opinion  of  the  Court  by  Beattt,  J.,  full  Bench  concurring. 

In  this  case  the  plaintiff  holds  by  assignment  from  T.  B. 
Winston  a  mortgage  on  the  undivided  interest  of  defendant, 
Milne,  in  certain  real  estate.  Tlie  defendant,  Martin,  holds  a 
junior  mortgage  on  the  entire  interest  of  Milne  &  Chedic  in 
the  same  property.  It  also  appears  from  the  record  that  Milne 
bought  his  interest  in  the  property  covered  by  both  mortgages 
from  Elson  &  Snyder.  That  he  was  to  pay  them  five  thou- 
sand dollars  for  the  interest  they  sold  him  in  the  real  estate 
and  certain  personal  property.  That  when  the  payments  were 
made,  Elson  &  Snyder  were  to  make  him  a. deed  for  the  real 
estate. 

Martin  has  become  by  assignment  and  deed  the  holder  of 
Elson  &  Snyder's  claim  for  the  balance  of  the  purchase  money, 
and  also  the  owner  of  the  fee  of  the  land  sold  or  contracted 
by  Elson  &  Snyder  to  D.  B.  Milne.  Plaintiff  filed  his  bill  to 
foreclose  his  mortgage  against  Milne's  interest  in  the  property 
therein  described.  The  defendant,  Martin,  resists  the  claim  of 
plaintiff,  and  asks  that  his  claim  purchased  of  Elson  &  Snyder, 
and  also  his  mortgage,  may  be  preferred  to  the  claim  of  plain- 
tiff. He  claims  that  his  mortgage  should  be  preferred  to  that  of 
plaintiff,  because  the  mortgage  under  which  plaintiff  claims 
stands  on  the  record  as  the  mortgage  of  T.  B.  Winston,  and 
was  marked  satisfied  and  canceled  of  record  by  said  Winston, 
and  a  note  made  thereof  by  the  Secretary  of  State  of  Nevada 
Territory,  prior  to  the  time  he  (Martin)  took  his  mortgage. 

Whilst  the  proof  shows  such  to  have  been  the  case,  it  is  shown 
by  what  appears  to  have  been  satisfactory  evidence  to  the  ref- 
eree that  Martin  had  notice  when  he  took  his  mortgage  that 
the  Winston  mortgage  had  been  marked  satisfied  by  Winston, 
after  he  had  assigned  the  same  to  Gibson  as  collateral  security. 
That  the  marking  the  same  satisfied  was  either  a  mistake  on 
the  part  of  Winston,  or  else  a  fraud  upon  the  rights  of  Gibson, 
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If  Martin  had  notice  of  these  circumstances  (and  we  are  sat- 
,  isfied  the  evidence  fully  sustains  the  finding  of  the  referee  on 
this  point),  then  he  certainly  cannot  claim  any  priority  over 
this  mortgage.  The  referee  was  right,  we  think,  in  giving 
priority  to  Gibson's  mortgage  over  the  mortgage  of  defendant, 
Martin.  But  the  most  particular  and  circumstantial  evidence, 
showing  that  Martin  had  notice  of  the  fact  that  Gibson  held 
the  Winston  mortgage  as  collateral  security  at  the  time  Win- 
ston marked  it  satisfied,  is  that  of  George  W.  Chedic.  He 
also  proves  that  the  note  and  mortgage  were  assigned  as  collat- 
eral for  only  seven  hundred  dollars.  That  the  note  being  for 
twelve  hundred  and  fifty  dollars,  Milne,  after  the  assignment 
to  Gibson,  paid  Winston,  in  lumber,  five  hundred  and  fifty  dol- 
lars, the  difference  between  the  amoimt  of  the  note  and  the 
sum  for  which  it  had  been  pledged  as  collateral,  upon  receiv- 
ing which  payment  Winston  canceled  the  mortgage.  Certainly 
if  the  sum  advanced  by  Gibson  (seven  hundred  dollars)  was  to 
bear  no  greater  interest  than  the  note  pledged,  it  was  not 
improper  for  Milne  to  pay  the  difference  between  the  sum 
advanced  and  the  face  of  the  note  to  Winston,  and  reserve  the 
seven  hundred  dollars  in  his  hands  for  Gibson.  If  such  was 
the  transaction,  we  do  not  see  on  what  principle  it  was  that  the 
referee  allowed  judgment  in  favor  of  Gibson  for  the  whole 
twelve  hundred  and  fifty  dollars  and  interest.  It  appears  to 
us  that  seven  hundred  dollars  and  interest  from  the  date  of  the 
assignment  was  all  to  which  Gibson  was  entitled.  The  record 
purports  to  contain  all  the  testimony  in  the  case ;  if  there  is 
any  testimony  contradicting  this  statement  of  Chedic's,  it  has 
escaped  our  observation. 

The  most  important  point  in  this  case  is  as  to  whether  Mar- 
tin is  entitled  to  be  paid  the  amount  of  claim  he  purchased 
from  Elson  &  Snyder. 

When  about  to  introduce  his  proof  on  this  point,  to  save 
time  and  trouble,  the  plaintiff  made  the  following  admissions : 

"  Plaintiff  then  admitted  the  vendor's  liens,  set  up  in  defend- 
ants' answer,  had  been  purchased  by  defendant  for  a  valuable 
consideration  from  the  parties  mentioned  in  defendants'  ans- 
wer ;  that  the  amounts  thereof  were  correct,  were  owing  from 
defendants,  Ohedic  &  Milne,  at  the  time  they  were  purchased 
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by  defendant  Martin,  from  Elson  &  Snyder,  Joseph  F.  Snyder 
and  A.  J.  Bailey ;  that  said  Elson  &  Snyder,  J.  F.  Snyder  and 
A.  J.  Bailey  were  the  original  locators  and  owners  of  the  prop- 
erty ;  had  sold  the  same  in  several  moieties  to  defendants,  Che- 
die  &  Milne,  npon  conditions  that  at  stipulated  times  said 
Milne  &  Chedic  should  pay  them  stated  sums ;  when  said  sums 
were  so  paid,  that  then  said  Elson  &  Snyder,  Joseph  F.  Sny- 
der and  A.  J.  Bailey  should  execute  deeds  for  said  property  to 
said  Chedic  &  Milne,  and  in  case  of  the  failure  of  said  Chedic 
&  Milne -to  make  such  payments,  that  then  said  Elson  &  Sny- 
der, Joseph  F.  Snyder  and  A.  J.  Bailey  should  re-enter  said 
premises,  and  said  Chedic  &  Milne  should  forfeit  their  right 
thereto  and  to  any  payments  they  had  made  thereon." 

These  liens  plaintiff  admitted  defendant  Martin  had  duly 
purchased  by  deed  of  said  Elson  &  Snyder,  J.  F.  Snyder  and 
A.  J.  Bailey,  and  that  the  balances  set  up  in  defendant  Mar- 
tin's answer  were  still  due  from  Chedic  &  Milne  to  Martin, 
unless  extinguished  by  an  alleged  trust  which  they  averred  in 
Martin,  in  favor  of  Chedic  &  Milne,  or  debarred  by  the  judg- 
ment of  the  Court  in  the  cases  of  Elson  &  Snyder,  Joseph  F. 
Snyder  and  A.  J.  Bailey  in  this  Court  against  Chedic  &  Milne, 
this  plaintiff,  and  this  defendant,  and  others. 

In  the  case  of  Oibson  v.  Chsdic  et  ai.^  which  was  tried  before 
the  same  referee  and  in  connection  with  this  case,  we  have  dis- 
posed of  the  question  arising  as  to  the  trusteeship  of  Martin. 
The  only  other  question  then  to  determine  in  regard  to  this 
branch  of  the  case  is,  has  this  claim  been  disposed  of  by  for- 
mer judgment  in  bar  ? 

In  August,  1862,  Elson  &  Snyder  filed  their  bill  in  equity  in 
the  District  Court  of  the  Second  Judicial  District  of  Nevada 
Territory,  setting  forth  that  they  had  sold  an  interest  of  an 
undivided  third  part  in  and  to  the  real  estate  now  in  contro- 
versy, and  also  certain  personal  property  in  and  about  the  saw- 
mill, to  D.  B.  Milne,  for  five  thousand  dollars ;  that  when  the 
payments  were  made  as  per  written  contract,  then  that  they 
were  to  make  a  deed  to  Mibie  for  the  property.  They  charged 
that  Milne  had  not  paid  all  the  purchase  money,  but  still  owed 
some  twenty-five  hundred  and  seventy  dollars,  besides  interest. 
They  tendered  a  deed,  asked  for  a  sale  of  the  property  to  8at< 
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isty  their  demand,  and  made  various  parties  who  held,  or 
claimed,  or  were  supposed  to  claim  liens  on  the  property,  par- 
ties to  the  suit. 

Gibson  and  Martin  were  the  only  defendants  who  appear  to 
have  answered.  They  set  up  in  their  answer  the  very  same 
claims  that  are  now  being  litigated  in  tliis  case.  Their  answers 
are  botli  in  the  nature  of  cross  bills,  and  both  ask  affirmative 
relief.  Gibson,  in  his  answer,  first  denies  that  there  is  any- 
thing due  to  Elson  &  Snyder,  and  avers  that  their  whole 
contract  price  for  the  land  was  paid  and  discharged  before  the 
filing  of  their  bill.  He  then  sets  up  his  mortgage,  and  follows 
this  by  an  allegation  that  plaintiffs,  after  the  filing  of  their  bill, 
had  assigned  all  their  interest  in  the  subject  matter  of  contro- 
versy to  the  defendant  S.  B.  Martin,  and  deeded  their  interest 
in  the  land  to  hira — that  the  said  Martin  then  had  the  l^al 
title  of  the  land,  etc.  Gibson  also  avers  that  Chedic  &  Milne 
were  the  owners  of  the  property,  long  and  openly  in  posses- 
sion, and  he  had  no  notice  of  vendors'  liens  when  he  took  the 
mortgage  under  which  he  claims.  A  number  of  other  imma- 
terial allegations  are  made,  and  the  answer  concludes  with  a 
prayer  for  the  sale  of  the  property,  and  a  disposition  of  the 
proceeds  in  accordance  with  his  views  of  the  law  of  the  case. 

Martin  in  his  answer  admits  that  he  had  purchased  of  Elson 
&  Snyder  their  claim  and  interest  in  the  land. 

By  an  order  of  Court  the  case  of  Elson  &  Siiyder  v.  D.  B. 
MUne  et  al.,  after  being  consolidated  with  the  cases  of  Joseph 
F.  Snyd&r  v.  G.  W.  Chedic  et  al,^  and  A.  J.  Bailey  v.  G.  W. 
Chedic  et  al.^  was  referred  to  W.  H.  Brumfield,  Esq.,  to  hear 
and  determine  the  same.  Subsequently  the  Court,  without 
getting  aside  the  reference,  made  the  following  order :  "  S?iyder 
cfe  Mson  V.  B.  B.  Milne  et  aZ.,  and  «/.  F.  Snyder  v.  Geo.  W. 
Chedic  et  al.  The  demurrer  in  the  above  causes  having  been 
submitted  at  a  former  day,  and  it  appearing  to  the  Court  from 
an  examination  of  the  pleadings  in  said  suits  that  said  suits  are 
based  upon  vendors'  liens,  that  said  liens  have  been  transferred 
to  one  Samuel  B.  Martin,  who  appears  as  the  real  plaintiff  in 
said  actions,  and  the  Court  holding  that  no  transfer  of  such 
lien  can  be  made,  it  is,  therefore,  now  ordered  that  the  two 
suits  above  named  be  and  the  same  are  hereby  dismifised  at 
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plaintiff's  costs.  George  Turner,  Judge  Second  Judicial  Dis- 
trict Court,  N.  T." 

This  is  claimed  to  be  a  judgment  in  bar  of  Martin's  right 
to  recover  the  claim  assigned  to  him  by  Elson  &  Snyder. 
The  only  demurrers  filed  in  the  cases  wherein  this  order  is 
made  are  the  demurrers  to  the  complaints.  The  complaints 
do  not  show  that  the  vendors'  liens,  as  they  are  termed  in  this 
order,  were  assigned.  The  assignments  took  place  as  is  shown 
both  by  the  answer  of  Gibson  and  Martin  after  the  com- 
plaints were  filed. 

This  order  to  dismiss  the  cases  upon  the  happening  of  an 
event  subsequent  to  the » filing  of  the  complaints,  an  event 
which  is  made  apparent  to  the  Court  by  the  filing  of  the 
answers,  and  not  by  the  allegations  of  the  complaint,  is  called 
a  judgment  on  demurrer. 

The  different  demurrers  interposed  by  several  defendants  were 
filed  in  the  three  suits  at  dates  ranging  from  August  to  Novem- 
ber, 1862.    The  answers  were  filed  at  dates  ranging  from  May, 

1863,  to  December,  1863.    This  order  was  made  in  January, 

1864,  apparently  without  trial,  without  revocation  of  the  order 
submitting  the  case  to  a  referee,  and  professedly  upon  demur- 
rers which  had  apparently  been  abandoned  by  the  parties  filing 
them,  for  the  same  parties  who  demurred  in  1862  answered 
in  1863.  An  order  thus  made  cannot  be  held  to  be  a  judg- 
ment on  the  merits  which  can  be  pleaded  or  proved  in  bar  of 
another  action.  But  admitting  it  is  a  judgment  of  some  sort, 
it  only  ai^iounts  to  this :  that  by  the  judgment  of  that  Court  a 
vendor's  lien  was  not  assignable,  and  therefore  a  bill  to  enforce 
such  lien  would  not  be  entertained,  but  was  dismissed.  The 
order  of  dismissal  is  made  especially  on  this  point.  This, 
then,  might  be  held  a  bar  to  proceedings  by  the  same  parties, 
or  their  privies,  to  enforce  a  vendor^s  lien  as  such.  But  if 
the  plaintiffs  in  that  action  had  the  legal  title,  and  conveyed 
that  title  to  Martin,  would  it  be  any  defense  to  an  action  of 
ejectment  to  say  a  Court  of  competent  jurisdiction  in  a  suit 
between  the  same  parties  had  decided  that  a  vendor's  lien  was 
not  assignable.  It  appears  to  us  that  such  a  proposition  is  absurd. 
Elson  &  Snyder  are  admitted  in  this  case  to  have  had  what 
must  be  considered  the  legal  title  (tha^  is,  all  the  title  one  cau 
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have  in  public  land) ;  thfey  never  parted  with  that  title  until 
they  conveyed  it  to  Martin.  Martin  is  in  possession  under  a 
legal  title,  and  cannot  be  deprived  of  that  possession  until  the 
parties  who  contracted  to  purchase  of  Elson  &  Snyder  or  their 
mortgagees  shall  have  paid  the  purchase  price.  The  defend- 
ant Martin,  in  his  answer  in  this  case,  says  he  purchased  of 
Elson  &  Snyder  their  vendor's  lien,  but  other  averments  in 
the  answer  and  the  admissions  of  plaintiff  that  are  on  record, 
show  clearly  what  he  did  purchase,  to  wit :  The  fee  of  the 
land  subject  to  the  contracts  for  conveyance  to  Milne  when  he 
made  certain  paymeiits.  This  is  not  a  vendor's  lien  in  the 
ordinary  sense  of  that  tenn,  and  the  question  does  not  arise 
whether  sucli  lien  is  or  is  not  assignable.  Nor  does  it  make 
any  difference  that  a  part  of  the  money  agreed  by  Milne  to  be 
paid  Elson  &  Snyder  was  for  personality  and  not  for  the  land. 
The  written  contract  between  the  parties  shows  that  Elson  & 
Snyder  were  not  to  convey  the  land  until  the  whole  was  paid. 

A  Court  of  Chancery  will  not  compel  them,  or  one  holding 
under  them,  to  make  a  deed  or  surrender  the  possession  until 
the  whole  five  thousand  dollars  and  interest  is  paid. 

The  decree  must  be  reversed.  The  Court  below  will  decree 
the  sale  of  the  property,  and  payment  out  of  the  proceeds  of 
the  costs  of  this  suit,  and  the  charges  of  making  this  sale ; 
next,  what  is  due  to  Martin  as  the  successor  in  interest  of 
Elson  &  Snyder,  and  provide  for  the  payment  of  this  amount, 
if  the  sales  of  the  property  amount  to  so  much ;  third,  the 
Court  will  ascertain  the  true  amount  due  to  Gibson,  that' is, 
whether  there  is  seven  hundred  dollars  and  interest,  or  twelve 
hundred  and  fifty  dollars  and  interest,  and  decree  the  payment 
of  this  next  after  the  claim  of  Martin  derived  from  Elson  & 
Snyder.  Fourth,  if  any  surplus  is  left  after  paying  these 
claims,  that  it  shall  be  applied  as  a  credit*  on  the  mortgage 
executed  by  Chedic  &  Milne  to  Martin.  Provided,  that  if 
there  is  more  than  enough  to  pay  half  the  amount  due  on  the 
Chedic  &  Milne  mortgage,  only  one-half  the  amount  due  upon 
Baid  mortgage  shall  be  paid  out  of  this  fund,  and  the  balance 
paid  into  Court  to  abide  the  future  order  of  that  Court. 


Digitized  by 


Google 


SUPEEME  COURT  OF  NEVADA,  1865.        688 

WiUittDfl  d  cH.  «.  Glasgow. 


W.  W.  WILLIAMS  ET  AL.,  Appellants,  v.  B.  GLASGOW, 

Respondent. 

In  an  action  to  reooyer  money  loaned,  if  the  complaint  charges  the  indebtedness, 
the  manner  in  which  it  accmed,  the  promise  to  pay  and  the  refusal^  it  is  suffi- 
cient. 

Interest  exceeding  ten  per  cent,  per  annum  cannot  be  recoyered  unless  the  promise 
to  pay  it  be  in  writing. 

In  adopting  the  Practice  Act  of  California,  it  must  be  presumed  to  haye  been 
adopted  as  interpreted  by  the  highest  Court  of  judicature  of  that  State. 

Upon  an  appeal  from  a  final  judgment,  this  Court  will  reyiew  an  order  of  a  District 
Court  dismissing  an  attachment,  if  the  appeal  is  also  taken  from  such  order. 

The  Attachment  Law  of  1861  was  not  repealed  by  the  amendment  of  1864-5.  The 
old  law  remains  unimpaired  as  to  debts  contracted  prior  to  the  amendment, 
whilst  the  amendments  have  application  only  to  liabilities  incurred  since  the 
1st  day  of  April,  A.  D.  1866. 

When  an  attachment  is  issued  upon  a  claim  incurred  prior  to  the  1st  day  of  April, 
A.  D.  1865,  the  affidavit  is  sufficient,  if  it  conforms  to  the  requirements  of  the 
Act  of  1861,  and  need  not  contain  the  ayerments  required  by  the  Act  of  1864-5. 

If  the  affidavit  be  insufficient,  it  cannot  be  taken  advantage  of  after  plea  in  abate- 
ment.   Such  a  plea  is  a  waiver  of  all  defects  in  the  affidavit. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, State  of  Nevada,  Humboldt  county,  Hon.  E.  F.  Dunn 
presiding. 

The  complaint  in  this  action  substantially  contains  the  fol- 
lowing allegations :  That  on  the  20tli  day  of  January,  A.  D. 
1865,  the  plaintiffs,  at  the  special  instance  and  request  of  the 
defendant,  loaned  him  the  sum  of  three  hundred  and  twenty- 
five  dollars,  which  he  promised  to  pay  in  the  following  man- 
ner :  Seventy-five  dollars  in  two  months  from  the  20th  day  of 
January,  A.  D.  1865,  and  the  remaining  sum  of  two  hundred 
and  fifty  dollars  in  three  months,  with  interest  on  the  entire 
Bum  at  the  rate  of  ten  per  cent,  per  month ;  that  defendant 
has  not  paid  the  said  sum  of  three  hundred  and  fifty  dollars, 
nor  any  part  thereof;  that  there  is  due  to  plaintiffs  from 
defendant,  for  money  so  loaned,  the  said  sum  of  three  hun- 
dred and  twenty-five  dollars,  with  interest  at  ten  per  cent,  per 
month. 

It  is  further  alleged  that  the  defendant  obtained  the  money 
so  loaned  by  false  and  fraudulent  representations,  hj  repre- 
senting to  the  plaintiffs  that  certain  mining  stock  pledged  by 
him  as  security  for  the  money  loaned  to  him  was  unassessable ; 
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that,  in  fact,  it  was  not  exempt  from  assessments,  that  it  was 
assessed,  and  sold  for  such  assessments  prior  to  the  maturity  of 
the  indebtedness  to  plaintifls,  and  that  they  were  thereby  left 
without  security  for  the  debt.  The  prayer  of  this  complaint 
is  merely  for  a  judgment  for  the  sum  of  three  hundred  and 
twenty-five  dollars,  with  interest  at  the  rate  of  ten  per  cent, 
per  month  from  the  20th  day  of  January,  A.  D.  1865. 

On  the  27th  day  of  April,  A.  D.  1865,  the  plaintifls  filed 
their  affidavit  and  made  application  for  an  attachment,  which 
was  issued.  On  the  8tii  day  of  May  defendant  answered  to 
the  complaint,  and  also  filed  a  motion  to  dismiss  the  attach- 
ment, and  a  plea  in  abatement  to  the  affidavit  for  attachment. 
The  Court  sustained  the  demurrer,  dismissed  the  attachment, 
and  entered  judgment  for  defendant;  the  plaintiflfs  appeal 
from  the  order  dismissing  the  attachment,  and  also  from  the 
judgment. 

JSa/rris  <&  Berry  and  Quint  <&  Hardy,  Attorneys  for 
Appellants. 

In  dismissing  or  discharging  the  attachment  the  Court 
erred. 

Fw8t — The  motion  is  not  authorized  by  the  statute. 

Second — If  authorized  it  should  have  specified  the  grounds 
of  the  insufficiency  of  the  affidavit  and  bond. 

The  moving  party  should  have  pointed  out  wherein  the 
affidavit  and  bond  were  defective.  {Freeborn  cfe  Goodvoi/n  v. 
Glazier,  10  Cal.  337.) 

The  plea  in  abatement  does  not  seem  to  have  been  passed 
upon ;  but  if  it  had  been,  it  will  be  seen  that  what  purports 
to  be  a  plea  in  abatement  is  wholly  insufficient  to  put  in  issue 
any  fact  alleged  in  the  affidavit.  A  mere  general  denial  is 
like  a  general  denial  put  in  to  a  verified  complaint,  upon 
which  plaintiff  would  be  entitled  to  judgment. 

The  complaint  may  be  and  doubtless  is  inartificially  drawn, 
but  yet  we  submit  that  it  does  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  there  is  but  one  cause  of 
action  stated. 

Upon  the  ground  of  domurrer,  i,  «,,  that  the  complaint  does 
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not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
objection  is  confined  to  those  cases  in  which  no  cause  of  action 
at  all  as  against  the  defendant  arises  from  the  complaint, 
{Sum7fiers  v.  Farish,  10  Cal,  850.) 

M.  S,  Bonnijidd  and  George  A.  Naiiree^  Attorneys  for 
Kespondent. 

First — This  is  an  action,  as  appears  by  the  complaint, 
brought  for  the  recovery  of  debt  secured  by  lien  upon  per- 
sonal property. 

Second — Such  action  can  only  be  for  the  enforcement  of 
said  lien  in  accordance  with  the  provisions  of  the  statute,  in 
siuih  case  made  and  provided.  (Sec.  246  of  Practice  Act,  p. 
357  of  Laws  of  1861.) 

Third — This  action  is  not  for  the  enforcement  of  said  lien, 
but  simply  for  a  money  judgment.  For  such  a  form  of  action 
the  necessary  facts  do  not  appear  in  the  complaint. 

On  the  contrary,  the  facts  alleged  in  the  complaint  are 
enough  to  defeat  this  action,  for 

Fowrth — To  give  the  plaintiffs  (appellants)  the  right  to 
recover  in  this  action,  they  should  have  surrendered  to  defend- 
ant (respondent)  the  personal  property  (mining  stocks),  by 
him  pledged  as  security  for  the  alleged  debt.  A  party  to  a 
contract,  seeking  to  avoid  such  contract  for  alleged  fraud,  must 
first  restore  such  other  party  as  far  as  possible  to  his  original 
position.  He  cannot,  as  plaintiff  seeks  to  do,  retain  the  collat- 
eral security  deposited  with  him  and  still  treat  that  portion  of 
tlie  contract  as  void.  (2  Parsons  on  Contracts,  279 ;  3  Wendell, 
236;  Burton  v.  Stewart^  8  Met.  550;  Thayer  v.  Turner^  4 
Mass.  502 ;  Kimball  v.  Cunningham^  23  Pick.  283 ;  Perley  v. 
Balch^  5  East.  449 ;  Hunt  v.  Silk^  2  Young  &  Jen. ;  B^d  v, 
Blandf(yrd^  3  Green.  30 ;  Mason  v.  Bovert^  1  Denio,  69 ;  15 
Mass.  321,  and  note — Conner  v.  Henderson,) 

Fifth — The  demurrer,  if  overruled  on  the  first  ground,  must 
be  sustained  on  the  second  ground  specified  therein,  there  being 
facts  stated  constituting  two  causes  of  action.  If  the  facts  stated 
show  a  right  in  plaintiff  to  recover  a  money  judgment,  there 
being  certainly  facts  enough  stated  to  justify  a  judgment  for 
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Bale  of  the  stocks  pledged  and  payment  to  plaintiff  of  the  pro- 
ceeds. 

Sioffth — The  order  dissolving  the  attachment  is  not  appeal- 
able, consequently  that  cannot  come  before  this  Court.  It  is 
nowhere  specified  in  the  statute  as  an  appealable  order,  and  it 
is  not  an  intermediate  order  involving  the  merits  and  necessarily 
affecting  the  judgment.  (Laws  of  1861,  p.  361,  sec.  274;  lb. 
263,  282,  285 ;  6  Cal.  4A0—Ju(m  v.  Ligold^hy.) 

Seventh — Even  if  the  order  were  appealable,  it  must  be 
affirmed,  for  it  does  not  appear  what  were  the  facts  submitted 
to  the  Court  upon  the  plea  in  abatement,  and  the  judgment 
thereon  by  the  Court  below  will  be  presumed  correct  until 
error  is  shown. 

Eighth — The  affidavit  upon  which  the  writ  of  attachment 
issued  is  fatally  defective,  in  that  it  does  not  show  that  the 
debt  claimed  is  not  secured  by  "  lien  or  pledge  upon  real  or 
personal  property."  It  only  shows  that  it  is  not  "  secured  by 
mortgage."  The  writ  must  have  been  dissolved  upon  this 
ground  without  reference  to  the  plea  in  abatement,  there  being 
a  motion  (p.  78  of  transcript)  to  dissolve  the  attachment  upon 
this  very  ground  of  insufficiency  of  the  affidavit.  (Laws  of 
1864-5,  p.  224.  sec.  3,  amending  sec.  138  of  Practice  Act ;  lb., 
p.  223,  sec.  1,  amending  sec.  120  of  Practice  Act.) 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

The  demurrer  interposed  by  the  defendant  in  this  cause  was 
improperly  sustained.  The  complaint,  though  rather  inarti- 
ficially  drawn,  contains  all  the  allegations  necessary  in  an 
action  of  assumpsit  for  money  loaned.  It  is  averred  that  the 
plaintiffs,  at  the  request  of  the  defendant,  loaned  him  the  sum 
of  four  hundred  dollars,  seventy-five  dollars  of  which  was  paid 
by  the  assignment  of  certain  mining  stock  at  the  time  of  the 
loan ;  that  the  defendant  undertook  and  promised  to  pay  the 
remaining  three  hundred  and  twenty-five  dollars,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  month,  at  a  certain 
time  specified ;  that  though  often  requested  to  pay  the  same 
the  defendant  has  neglected  and  refused  so  to  do,  and  that 
there  is  due  to  plaintiffs  from  defendant  the  Bum  of  three  hnn- 
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dred  and  twenty-five  dollars,  with  interest  at  the  rate  of  ten 
per  cent,  per  month.  Then  follows  a  lengthy  count  charging 
the  defendant  with  having  procured  the  money  by  means  of 
misrepresentations  and  fraud,  which  is  mere  surplusage,  and 
upon  motion  might  have  been  stricken  out.  It  does  not,  how- 
ever, vitiate  the  first  count,  which  embodies  all  the  necessary 
allegations,  the  indebtedness  for  money  loaned  at  the  defend- 
ant's request,  the  promise  to  pay,  and  the  refusal  to  do  so. 
This  is  all  that  was  required  in  the  indebitatics  count  for 
money  loaned  at  common  law  (1  Chitty  on  Pleading,  341), 
and  is  certainly  suflBicient  imder  the  code.  Perhaps  the  com- 
plaint should  have  shown  that  the  promise  to  pay  ten  per  cent, 
per  month  interest  was  in  writing,  for  if  it  were  not,  only  ten 
per  cent,  per  annum  can  be  recovered  (Laws  of  1861,  p.  100, 
sec.  4) ;  but  the  failure  to  allege  that  fact  is  ground  only  for 
special  demurrer,  if  for  any  at  all,  for  the  allegation  is  defect- 
ive only  as  to  a  part  of  the  demand  and  not  as  to  the  entire 
cause  of  action.  The  complaint  being  sufficient  as  to  the 
principal  sum  claimed,  the  general  demurrer  should  have  been 
overruled.  (1  Chitty's  Pleadings,  664.)  The  second  point 
made  on  the  demurrer  is  that  several  causes  of  action  are 
improperly  united.  Though  there  is  much  useless  matter  in 
the  complaint,  the  only  relief  realty  sought  is  the  recovery  of  a 
certain  sum  of  money,  and  the  allegation  of  fraud,  and  of  the 
assessment  and  sale  of  the  stock  assigned  as  collateral  security 
is  mere  surplus  matter,  and  not  the  statement  of  another  cause 
of  action.  No  relief  independent  of  the  recovery  of  the  sum 
of  three  hundred  and  twenty-five  dollars  with  interest  is 
sought,  and  indeed  the  complaint  would  justify  nothing  more 
if  it  were  claimed. 

The  letter  of  the  Practice  Act  does  not  seem  to  authorize 
the  review  of  an  order  dismissing  an  attachment  upon  appeal 
from  such  an  order,  and  also  the  final  judgment.  It  cannot  be 
said  to  be  an  "intermediate  order  or  decision  involving  the 
merits  and  necessarily  aflFecting  the  judgment ;"  and  yet  with 
no  shadow  of  authority  beyond  this  the  Supreme  Court  of 
California  has  held  that  such  an  order  will  be  reviewed  on 
appeal.  {Boise  y.  Brady y  2  Cal.  132;  Oriiwoldy.  Sharp,  2 
lb.,  17 ;  TafecY.  BosmthaU,  7  Cal.  514.) 
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And  in  adopting  the  Practice  Act  of  that  State,  it  mnBt  be 
presumed  to  be  adopted  as  interpreted  by  the  highest  Court  of 
judicature  of  that  State.  In  cases  other  than  those  settling 
questions  of  practice,  where  decisions  are  apparently  so  unau- 
thorized by  the  statute,  we  would  not  be  disposed  to  recognize 
this  rule ;  but  where  it  is  a  mere  question  of  practice,  it  is 
perhaps  the  best  rule  which  can  be  adopted,  and  one  which 
has,  at  least,  the  merit  of  being  generally  respected  by  the 
Courts.  Upon  this  rule  and  the  authorities  above  referred  to, 
this  Court  places  its  authority  to  review  the  a<;tion  of  the 
Court  below  in  dismissing  the  attachment  in  this  case. 

The  defendant's  motion  to  discharge  the  writ  was  based 
upon  the  insuflSciency  of  the  affidavit,  and  the  defect  com- 
plained of,  is  that  it  is  not  alleged  therein  that  the  debt  claimed 
is  not  secured  by  "  lien  or  pledge  upon  real  or  personal  prop- 
erty." The  statement  of  this  fact  is  made  necessary  by  the 
law  of  1864  and  1865,  which  does  not  however  apply  to  this 
case.  The  attachment,  if  allowable  at  all,  could  only  be  issued 
under  the  law  of  1861.  The  debt  upon  which  this  action  is 
based  was  incurred  before  the  passage  of  the  law  of  1864-5, 
and  that  Act  only  applies  to  contracts  made  after  its  passage, 
leaving  the  old  law  unimpaired  as  to  debts  incurred  prior  to 
the  passage  of  the  new  Act.  The  Act  of  1861  is  not  repealed, 
but  only  amended  in  certain  particulars,  which  amendments 
have  no  application  to  contracts  made  prior  to  its  adoption. 
In  this  action,  therefore,  which  is  brought  upon  a  contract 
made  prior  to  such  amendment,  the  old  and  not  the  new  law 
should  be  followed,  by  which  it  is  only  required  to  be  shown 
that  the  debt  "  has  not  been  secured  by  any  mortgage  on  real 
or  personal  property,"  which  was  done  in  this  case.  In  this, 
as  well  as  all  other  respects,  the  affidavit  seems  to  be  sufficient. 
But  if  the  defect  complained  of  really  existed,  the  defendant 
could  not  take  advantage  of  it  after  filing  his  plea  in  abate- 
ment, because  the  filing  of  that  plea  was  a  waiver  of  any 
defects  in  the  affidavit.  (Drake  on  Attachments,  sec.  421.) 
The  Court  therefore  erred  in  discharging  the  attachment,  and 
sustaining  the  demurrer. 

Judgment  reversed. 
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Where  damages  are  claimed  for  depositing  a  large  quaniitj  of  earth  on  the  premises 
of  plaintiff,  and  it  is  shown  that  the  cost  of  removing  it  would  exceed  the  value 
of  the  premises,  it  is  error  to  charge  the  jury  that  the  sum  of  money  which  it 
would  take  to  remove  the  earth  from  the  plaintiff's  lot  is  the  proper  measure  of 
damages. 

The  measure  of  damage  for  injurj  to  property  is  not  always  the  sum  of  money 
which  it  would  require  to  repair  the  injury  or  to  restore  the  property  to  the 
condition  it  occupied  before  the  i]:\jury.  In  those  cases  where  the  cost  of  restor- 
ing to  its  original  condition  will  exceed  its  actual  value,  the  value  of  the  prop- 
erty and  not  the  cost  of  removing  the  injury  complained  of  is  the  proper 
measure  of  damage. 

But  where  the  coat  of  repairing  the  injury  does  not  exceed  the  value  of  the  property, 
sooh  cost  will  usually  be  the  measure  of  damage. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Kichabd  Rising 
presiding. 

The  facts  appear  in  the  opinion  of  the  Court. 

Perley  <&  DeZong,  Attorneys  for  Appellant. 

With  regard  to  the  measure  of  damages  tho  Court  substan- 
tially charged  the  jury  that  the  true  measure  of  damages  was 
the  amount  that  would  be  required  to  place  the  lot  in  the  same 
condition  it  was  before  the  nuisance  was  committed. 

We  contend  that  this  instruction  was  not  erroneous,  but  was 
substantially  correct. 

In  a  case  like  this  no  definite  and  certain  rule  for  the  admeas- 
urement of  damages  is  laid  down  in  the  books. 

If  any  rule  of  damages  is  established  by  law,  that  rule  must 
be  followed,  but  if  none  exists,  then  the  discretion  of  the  jury 
is  the  only  standard  within  the  amount  claimed  in  the  decla- 
ration. {Boyce  v.  Calif omi<i  Stage  Compamy^  26  Cal.  473 ; 
16  Pick.  547;  1  Washington  C.  C.  R.  154.) 

If  the  plaintiff  had  a  right  to  the  enjoyment  of  this  prop- 
erty, he  had  a  right  to  everything  which  added  to  its  comfort 
or  convenience.  With  that  dirt  upon  it,  the  property  was 
useless. 

The  Court  could  not  compel  its  removal,  and  the  only  dam- 
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ages  which  would  compensate  the  plaintiff  were  what  it  would 
cost  him  to  remove  it,  and  of  this  he  gave  full  proof. 

Damage  cannot  be  determined  by  any  certain  or  positive 
rule  appropriate  to  all  cases.  Each  case  must  be  determined 
according  to  its  own  peculiar  facts. 

Generally  speaking,  the  actual  injury  which  the  plaintiff 
has  sustained  is  the  measure  of  damages,  and  all  the  facts  and 
circumstances  which  tend  to  show  the  injury  are  admissible  in 
evidence.  {Ivry  v.  McQueen^  17  Ala.  409 ;  Sedgwick  on  Dam. 
28,  29,  30 ;  2  Comstock,  161.) 

In  WcMer  v.  Po8t^  4  Abb.  Pr.  R.  389,  a  tenant  for  years 
had  his  premises  injured  by  excavations  done  upon  an  adjoin- 
ing lot,  and  brought  suit  for  damages. 

The  Court  below  charged  the  jury  as  follows : 

"With  respect  to  the  injuries  to  the  building  the  plaintiff 
is  entitled  to  recover  what  it  must  cost  to  put  it  in  a  suitable 
condition  for  the  use  before  made  of  it." 

The  Court  also  said,  "  That  the  plaintiff  would  be  entitled 
to  recover  suflBicient  to  put  the  building  in  as  good  condition 
as  when  he  hired  it,  wear  and  tear  excepted." 

These  instructions  were  upon  appeal  held  correct. 

This  doctrine  perfectly  sustains  the  instructions  given  by 
the  Court  below  in  this  case. 

It  is  also  sustained  in  the  case  of  Shano  v.  Cunyrniskey^  7 
Pick.  76.) 

The  new  trial  in  this  case  was  granted,  as  the  Court  below 
alleged,  upon  the  authority  of  the  case  of  De  Costa  v.  The 
Mass.  M.  Co.,  17  Cal.  613. 

This  case  is  not  in  point.  There  is  a  vast  difference 
between  a  ditch  dug  in  an  open  field  and  a  nuisance  created 
to  the  injury  of  a  man's  dwelling.  ISo  particular  neoeflsitj 
was  shown  to  exist  for  filling  up  tiie  ditch,  but  it  was  clearly 
necessary  that  this  dirt  should  be  removed  before  there  could 
be  any  substantial  enjoyment  of  the  property. 

If  the  instruction  was  substantially  correct,  a  new  trial 
ought  not  to  be  granted,  and  upon  the  correctneas  of  that 
charge  we  submit  the  case. 

HiOyer  <&  WhUmojiy  for  Respondent. 
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This  is  an  appeal  from  an  order  of  Court  granting  to 
defendant,  against  which  judgment  in  Court  below  was  ren- 
dwed,  a  new  trial. 

The  Supreme  Court  will  not  interfere  with  such  order 
unless  there  has  been  an  abuse  of  discretion  on  the  part  of  the 
Court  below.  {Drake  et  dl,  v.  Palmer  et  (U.,  2  Cal.  p.  177 ; 
lb.,  p.  348 ;  Hansel  v.  Bemhisel,  11  Cal.  p.  340.) 

Was  there  such  abuse?  It  is  assumed  by  respondent  that 
the  Court  below  granted  the  new  trial  on  account  of  error  in 
its  instruction  to  the  jury  on  the  proper  rule  of  damages. 

Admit  the  assumption,  and  yet  the  Court  was  right ;  the 
instruction  as  given  by  the  Court  does  not  recite  the  rule  cor- 
rectly. Let  the  instruction  be  compared  with  the  authorities, 
and  the  error  is  manifest.  (Sedgwick  on  Measure  of  Dam- 
ages, 2d  edition,  pp.  136,  454,  144,  note ;  De  Costa  v.  MasdCh 
ohmsetta  FUxt  Water  and  Mvmng  Compamy^  17  Cal.,  p.  613 ; 
WyUe  y.  Smiihemum^  8  Iredell,  p.  236.) 

If  any  such  error  occurred,  then  a  new  trial  should  have 
been  granted,  and  the  Court  below  consequently  committed 
no  abuse  of  discretion.  (Graham  &  Waterman  on  Kew 
Trials,  vol.  1,  p.  262.) 

# 

Opinion  by  Lewis,  C.  J.,  full  Bench  concurring. 

The  facts  in  this  case,  as  presented  to  us  by  the  transcript, 
are  substantially  as  follows :  In  July,  A.  D.  1863,  the  plain- 
tiff purchased  a  certain  lot  in  the  City  of  Virginia,  near  the 
quartz  lode  claimed  by  the  defendant,  from  persons  claiming 
to  have  located  it  in  1860.  Shortly  after  the  conveyance  to 
him  he  graded  about  two-thirds  of  it,  and  built  a  dwelling 
house  thereon  at  a  cost  of  four  thousand  five  hundred  dollars, 
and  enclosed  the  lot  with  a  fence  and  stone  wall.  That  the 
defendant  whilst  sinking  a  shaft  upon  its  ledge  deposited  from 
one  thousand  to  fifteen  hundred  tons  of  earth  and  rock  on  that 
>  part  of  the  lot  not  gp-aded  or  improved,  broke  down  the  fence 
and  stone  wall,  and  by  turning  water  upon  the  lot  destroyed 
the  plaintiff's  cellar ;  by  reason  of  which  he  suffered  an  actual 
damage  of  about  eight  hundred  and  fifty  dollars,  besides  the 
lo0B  of  three  weeks' rent  of  bis  house,  and  the  use  of  that  por» 
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tion  of  the  lot  upon  which  the  earth  is  deposited.  The  plain- 
tiff claimed  five  thousand  dollars  damages,  and  recovered  three 
thousand  eight  hundred.  A  motion  for  new  trial  having  been 
made  by  the  defendant,  and  granted  by  the  Court  below,  plain- 
tiff appeals. 

Upon  submitting  the  case,  the  Judge  charged  the  jury,  that 
the  true  measure  of  da/mage  was  the  sum  of  wxmey  that  it 
would  require  to  remote  the  dirt  from  theplavnUff^s  lot^  with 
a  reasonable^compensation  for  injury  to  buildings  and  fencing, 
together  with  the  amount  of  rent  which  was  lost  by  reason  of 
the  unlawful  acts  of  defendant. 

If  the  jury  were  misdirected  as  to  the  law  in  this  instruc- 
tion, the  new  trial  was  properly  granted.  Under  some  cir- 
cumstances the  instruction  would  perhaps  be  perfectly  correct, 
though  clearly  erroneous  upon  the  facts  as  presented  to  us  in 
this  case.  The  measure  of  damage  for  injury  to  property  is 
not  always  the  sum  of  money  which  it  would  take  to  repair 
the  injury,  or  to  restore  the  property  to  the  condition  it  occu- 
pied before  the  injury.  In  those  cases  where  the  cost  of  restor- 
ing it  to  its  original  condition  will  exceed  its  actual  value 
(which  may  often  be  the  case),  the  value  of  the  property  and 
not  the  cost  of  removing  the  injury  (jpmplained  of,  would  be 
the  proper  measure  of  the  damage.  If  the  rule  announced  in 
the  instruction  were  to  be  followed  in  all  cases  of  this  charac- 
ter, the  damage  recovered  might  often  greatly  exceed  the  value 
of  the  property  appropriated  or  trespassed  upon.  In  this  very 
case,  suppose  the  plaintiff  had  no  improvements  on  the  lot,  and 
its  real  value  would  not  exceed  one  thousand  dollars,  can  it  be 
claimed  that  the  plaintiff  would  be  entitled  to  recover  what  it 
would  cost  to  remove  the  earth,  which  would  exceed  by  two  thou- 
sand dollars  the  actual  value  of  the  entire  lot  ?  As  it  is,  had 
the  jury  taken  the  highest  cost  estimated  by  the  witnesses  for 
removing  the  dirt,  it  woidd  have  amounted  in  the  a^regate 
to  six  thousand  dollars,  a  sum  exceeding  the  entire  value  of 
the  property,  whilst  the  plaintiff  continue  in  the  enjoyment  ^ 
of  his  dwelling  house  and  two-thirds  of  his  lot,  and  which  do 
not  appear  to  have  suffered  any  permanent  depreciation  from 
the  deposit  of  earth  on  the  rear  of  the  lot.  If  the  dump  pile 
were  a  continuing  injury,  rendering  the  balance  of  the  lot  less 
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valuable,  and  the  house  less  convenient,  and  the  cost  of  remov- 
ing the  dirt  would  not  exceed  the  damage  thus  suffered  by  the 
plaintiff,  it  might  have  been  correct  to  charge  the  jury  that  the 
proper  measure  of  damage  would  be  the  cost  of  such  removal ; 
but,  on  the  other  hand,  if  the  cost  of  removing  the  earth  would 
exceed  the  damage  suffered  by  plaintiff,  it  would  be  error  bo  to 
charge  them. 

Where  an  injury  is  done  to  a  building,  as  in  the  case  of  Walr 
ter  V.  I^ort,  4  Abb.  Practice  R.,  cited  by  counsel  for  appellant, 
the  cost  of  putting  it  in  as  good  condition  as  it  was  before  the 
injury  would  be  the  proper  measure  of  damage,  for  in  most 
cases  of  the  kind  such  cost  would,  in  fact,  be  the  actual  dam- 
age suffered  by  the  complainant,  though  where  there  was  a 
total  destruction  of  a  building  it  was  held  that  the  value  of  the 
building,  and  not  the  cost  of  rebuilding  it,  was  the  proper  measr 
ure  of  damage.  (  Wylie  v.  Smitherman^  8  Iredell,  236.)  So  in 
Jones  V.  Gooday^  8  Meson  &  W.,  146,  the  English  Court  of 
Exchequer  held  that  the  proper  measure  of  damage  in  an 
action  of  trespass  for  entering  upon  the  plaintiff's  close  and 
carrying  away  the  soil  was  the  value  of  the  land  removed,  and 
not  the  expense  of  restoring  the  premises  to  their  original  con- 
dition. 

Though  the  charge  given  by  the  Court  in  this  cause  might 
be  correct  in  some  cases,  it  is  not  the  rule  where,  as  in  this 
case,  the  cost  of  restoring  the  property  to  its  original  condition 
might  exceed  its  value  or  the  actual  damage  sustained  by  the 
plaintiff.  The  new  trial  was  therefore  properly  granted. 
Ordered  accordingly. 
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26    205 
When  two  parties  are  jointly  indioted  bnt  tried  separatelj,  the  wife  of  one  may  be  a 

witness  for  or  against  the  other,  if  her  husband  cannot  be  benefited  or  injored 

by  her  testimony. 
When  the  wife  of  an  aooomptice  is  called,  her  testimony  is  entitled  at  least  to  the 

same  •weight  and  effect  as  that  of  an  accomplice. 
When  a  Jadge  gires  an  instmctlon  to  the  jury  on  any  point  Which  is  'dear  and 

intelligible,  we  do  not  think  he  is  bound  to  repeat  it  in  language  of  connsely 

which  is  snbstantiaUy  the  same  but  less  clear,  and  therefore  liable  to  be  misnn* 

dsrstood. 
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A  oertain  instniction  oommented  on  and  conatnied.  The  instrnotion  not  eaimij 
free  from  ambiguitj,  jet,  if  properly  oonstmedy  it  contains  the  true  role  of  Uw. 

The  statnte  which  requires  the  charge  or  instmotions  of  the  Goort  to  be  in  writing, 
is  not  Tiolated  hj  the  Judge  telling  the  jury  that  he  could  not  instruot  them  aa 
to  matters  of  fact. 

The  Court  may  always  suggest  to  the  jury  a  oorrection  of  their  Terdict  as  to  form. 
The  correction  in  this  case  was  merely  formaL  Eren  if  there  had  been  a  sub- 
Btantisl  dilTerenoe,  the  new  verdict  was  drawn  by  the  foreman  of  the  jury  and 
assented  to  by  the  faVL  panel,  we  see  no  reason  why  it  should  not  be  a  good 
yerdiot. 

When  the  defendant  attempts  to  establish  an  aUU,  which  if  established  would  show 
the  impossibility  of  his.  connection  with  the  olfense  charged,  he  takes  on  himself 
the  affirmative  of  the  proof.  But  it  is  not  necessary  he  should  establish  hia 
defense  by  incontestible  or  even  by  preponderating  evidence.  It  is  sufficient 
if  his  endenoe  is  such  as  to  raise  a  reasonable  doubt  whether  he  was  present  at 
the  place  where  the  offense  was  committed,  or  at  a  different  place,  and  one  whieh 
was  inconsistent  with  the  possibility  of  his  guilt. 

When  the  Court  refuses  to  give  an  instruction  containing  a  correct  legal  principle^ 
and  there  is  nothing  in  the  transcript  to  show  whether  it  was  or  was  not  appli> 
oable  to  the  case  in  which  it  was  asked,  we  may  presume  the  refhsal  was  on  the 
ground  that  it  was  not  applicable  to  the  case  on  trial. 

So,  too,  if  the  Court  give  an  instruction  which  is  wrong  in  regard  to  a  mere  abstraet 
principle,  which  the  record  affirmatively  shows  had  no  application  to  the  oaae 
on  trial,  this  will  not  be  held  error. 

But  if  the  Court,  on  its  own  motion,  gives  an  instruction  which  is  clearly  erroneous, 
it  would  be  going  very  far  for  this  Court  to  presume  that  the  Court  below  waa 
giving  instructions  on  mere  abstract  principles  having  no  oonneetion  with  tha 
case  on  trial. 

In  this  case  the  recitals  of  the  Judge  in  the  instructions  giv^n,  and  other  proceed- 
ings, we  think,  affirmatively  show  the  defense  ef  tMi  was  set  up,  and  defendant 
waa  entitled  to  proper  instructions  on  that  head. 

Evidence  in  regard  to  its  credibility  or  the  degree  of  conviction  which  it  must  pro- 
duce may  be  divided  into  three  classes :  First— That  which  establishes  a  fiutt 
beyond  dll  rMton<M4  dovht.  Second— That  which  establishes  a  fiict  by  prepoi^ 
derating  evidence.  Third— That  which  only  renders  it  probable  that  afiwt  may 
exist,  or,  in  other  words,  r§atonahlff  doubtful  if  it  does  not  exist 

When  a  defendant  in  a  criminal  case  asserts,  by  way  of  defense,  the  existence  of  any 
fkoi  which  is  physically  incompatible  with  his  guilt  of  the  oiime  charged,  it  ia 
sufficient  to  entitle  him  to  an  acquittal,  if  his  evidence  in  support  of  that  fact 
reaches  only  the  third  class. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Sate  of  Nevada,  Storey  County,  Hon.  Richard  RisiNa 
presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court.  After  the  opinion  was  published  a  petition  for  rehear- 
ing was  filed,  and  a  response  was  made  thereto  by  the  Court 

PUzer  <b  Keywr^  for  Appellant,  Waterman,  made  the  fol- 
lowing points : 
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Fi/rst — Inadmissibility  of  the  testimony  of  Mrs.  Haines. 
{Rex  V.  Need  et  als,^  7  Car.  and  Paine,  565 ;  1  Qreenleaf 's  Ev., 
134,135;  1  A.  C.  L.  767.) 

Second — Not  giving  instructions  Nos.  1  and  4  of  "  Exhibit 
1,"  Nos.  6,  7  and  11,  of  "  Exhibit  2,"  in  the  language  in  which 
they  were  asked  for  by  the  defendant.  {People  v.  WiUiams^ 
17  Cal.  142.) 

Th'Vrd — ^Error  in  the  instruction  to  the  jury  in  regard  to  the 
letter  alleged  to  have  been  written  by  defendant,  the  Court  in 
said  instruction  trespassing  upon  the  province  of  the  jury. 
(State  Const.,  Art.  VI.,  sec.  12 ;  People  v.  Lemson^  16  Cal.  99 ; 
Statutes  1861,  p.  48,  sec.  429.) 

FovHh — Denial  to  defendant  of  the  benefit  of  any  doubt 
raised  in  the  minds  of  the  jury  by  the  whole  evidence,  as  to 
where  the  defendant  was  at  the  time  of  the  robbery.  (1  Whar. 
Crim.  Law,  p.  366,  note,  and  pp.  368,  369.) 

Fifth — That  the  Court  gave  oral  instruction  to  the  jury. 
{People  V.  Heeler,  6  Cal.  247 ;  People  v.  Benvint,  8  Cal.  423 ; 
People  V.  Ah  Fong,  12  Cal.  347 ;  People  v.  WaapTier,  14  Cal. 
437.) 

Sixth — That  the  verdict  is  void,  not  being  the  verdict  of  the 
jury.  (2  Waterman  on  New  Trials,  363 ;  Perkins  v.  WiUorij 
8  Cal.  139.) 

WilUams  dk  Biider,  for  Respondent,  made  the  following 
points: 

The  record  does  not  show  the  alleged  errors,  if  errors  they 
be,  as  to  the  drawing  and  qualification  of  Grand  Jurors. 

The  Clerk  of  Lyon  County  sends  certain  papers  to  the 
Clerk  of  Storey  County  and  certifies  they  are  papers  and  pro- 
ceedings in  the  case.  The  Clerk  of  Storey  County  incorpo- 
rates them  in  the  transcript,  but  they  are  no  part  of  the 
record. 

K  the  record  is  sufiicient  to  justify  a  consideration  of  this 
point  there  is  nothing  in  it.  The  statute  was  pursued.  If  it 
was  not,  the  defendant  in  open  Court  expressed  himself  satis- 
fied with  the  jury,  and  no  exception  was  taken  to  the  order 
refusing  to  set  aside  the  panel. 
85 
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The  wife  may  testify  for  or  against  one  indicted  jointly  with 
the  husband  if  the  record  in  the  case  tried  would  not  be  evi- 
dence for  or  against  the  husband.  Generally  when  the  hus- 
band may  testify  the  wife  may. 

In  this  case  the  husband  could  testify — ^there  existed  no 
peculiar  reason  for  excluding  the  wife.  (Phillips  on  Evidence, 
7th  edition,  vol.  1,  pp.  79  to  81 ;  also,  part  1,  vol.  2,  notes  114 
and  144 ;  also,  part  2,  vol.  3,  1555 ;  Wharton,  2d  edition,  295, 
note  3  to  p.  512  ;  1  Greenleaf  on  Evidence,  sees.  364,  335,  and 
note  1  to  same  sec. ;  1  Mass.  15 ;  2  Humphreys,  99 ;  2  Ash- 
mead,  31.) 

In  an  appeal  to  this  Court  error  must  be  affirmatively 
shown,  and  if  the  evidence  is  not  in  the  record  those  instruc- 
tions only  will  be  held  erroneous,  which  under  no  state  of 
facts  could  be  correct. 

Error  is  assigned  that  the  Court  did  not  give  a  number  of 
instructions  in  the  language  asked  by  counsel  for  defense. 
Two  answers  may  be  bo  made  to  this  objection  : 

J^irst — The  Court  did  give  the  instructions  in  substance. 

Second — The  language  used  by  counsel  was  ambiguous  and 
inaccurate ;  this  was  sufficient  reason  for  not  adopting  tlie 
instructions  asked. 

The  instruction  of  the  Court  as  to  the  effect  of  the  proof  in 
regard  to  a  letter  alleged  to  have  been  written  by  Waterman, 
does  not  instruct  as  to  a  fact,  but  merely  as  to  what  may  be 
the  effect  of  the  existence  of  that  fact  if  proved,  which  is 
legitimate.  (People  v.  Mahoney,  18  Cal.  184;  People  v. 
Boming,  19  Cal.  445.) 

When  the  defense  is  an  aliii  the  burthen  of  the  proof  is 
thrown  on  defendant,  and  he  must  make  out  his  defense  by 
satisfactory  evidence.  All  the  authorities  are  this  way  except 
a  note  in  Bennett  &  Heard's  Leading  Cases,  to  the  case  of  Ilie 
CommonAveaZth  v.  McKei  (pp.  354  to  358.) 

On  the  other  side,  (see  Roscoe's  Cr.  Ev.,  p.  20;  1  Kussell, 
6th  Am.  edition,  p.  483 ;  Arch.  Crim.  PL,  4th  Am.  edition, 
p.  116 ;  1  Bennett  &  Heard's  Leading  Cases,  111 ;  Coom  v. 
Yorky  9  Metcalf,  and  authorities  there  cited ;  5  Cal.  129-30 ; 
15  Cal.  482;  17  Cal.  284;  20  Cal.  519;  24  Cal.  234;  Cotn.  v. 
Webster^  5  Cushing.) 
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The  vferdict  as  originally  rendered  was  sufficient.  As  cor- 
rected it  was  the  verdict  of  the  jury  rendered  by  their  fore- 
man, and  assented  to  by  the  entire  jurj^,  and  therefore  it  was 
good. 

By  the  Attorney  General  for  the  Respondent. 

If  the  instruction  in  regard  to  an  aliM  was  incorrect,  still 
this  is  no  ground  for  reversal,  because  there  is  no  proof  in  the 
record  that  defendant  introduced  any  evidence  tending  to 
prove  an  aithi.  If  the  instruction  was  merely  as  to  an 
abstract  principle,  having  no  relevancy  to  the  testimony  in 
the  case,  it  cannot  injure  appellant.  He  must  show  affirma- 
tively it  did  injure  him.  The  presumption  of  law  is  that  the 
judgment  is  correct,  but  there  is  no  presumption  of  law  as  to 
whether  instructions  given  by  the  Court  are  relevant  to  the 
case  on  trial,  or  mere  abstract  principles  having  no  applica- 
tion to  the  facts.  The  Attorney  General  cited  and  commented 
on  The  People  v.  Glenn,  10  Cal.  37 ;  People  v.  Z.,  16  Cal.  98 ; 
People  V.  Gloon,  17  Cal.  171 ;  and  Streeter  v.  People,  2  Comst. 
193. 

On  petition  for  rehearing,  Williams  &  Bixler  urged  that  if 
appellant  was  bound,  as  held  by  the  Court,  to  take  the  affirma- 
tive in  proving  an  aZibi,  it  was  not  sufficient  to  raise  a  doubt 
as  to  whether  the  aliiz  was  established ;  other  parts  of  the 
petition  are  quoted  and  referred  to  in  the  response. 

The  opinion  and  response  to  the  petition  for  rehearing  were 
delivered  by  Justice  BEiLTTY,  the  full  Bench  concurring. 

In  this  case  a  joint  indictment  for  robbery  was  found 
against  the  appellant  and  others.  Before  going  to  trial  a  nolle 
prosequi  was  entered  as  to  one  of  the  parties  indicted ;  two  of 
the  accomplices  (Haynes  and  Low)  were  admitted  to  testify  as 
witnesses  for  the  State,  and  two  only  of  the  accused  (Water- 
man and  Harris)  were  put  on  trial.  The  jury  brought  in  a 
verdict  of  guilty  as  to  Waterman,  and  failed  to  agree  as  to 
Harris.  Waterman  moved  for  a  new  trial  and  in  arrest  of 
judgment.  Having  failed  in  both  motions,  and  judgment 
having  been  rendered  against  him,  he  appeals  to  this  Court, 
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The  first  point  made  by  the  appellant  is,  that  the  Grand  Jury 
which  found  the  indictment  was  not  properly  drawn,  and  was 
composed  of  persons  not  qualified  to  act  as  jurors,  because 
they  had  not  paid  their  poll  taxes  and  registered  their  names 
as  voters.  We  see  no  irregularity  in  the  mode  of  drawing, 
and  we  have  decided  in  the  case  of  the  State  v.  Salge  that  it 
was  not  necessary  that  a  person  should  have  paid  his  poll  tax 
and  registered  his  name  as  a  voter  prior  to  last  October  to 
qualify  him  for  jury  duty.  The  second  point,  and  one  upon 
which  counsel  seem  to  rely  with  much  confidence,  is  that  the 
Court  below  erred  in  permitting  Mary  Haynes,  wife  of  an 
accomplice  in  the  robberj^,  to  testify  against  appellant. 

Counsel  cite  three  authorities  to  sustain  their  position.  The 
first  case  cited  is  Rex  v.  Neal  et  al.^  7  Carrington  &  Payne. 
This  case  does  not  sustain  the  position  of  counsel.  We  do 
not  understand  the  Court  there  as  deciding  absolutely  that 
the  wife  of  the  accomplice  was  incompetent  to  testify,  but 
that  if  she  did  testify,  that  the  Court  would  under  the  cir- 
cumstances of  that  case  consider  her  testimony  as  no  better 
than  that  of  an  accomplice,  and  if  no  other  evidence  could  be 
had  tending  to  corroborate  the  testimony  of  the  accomplice, 
would  advise  the  jury  to  acquit.  Some  of  the  expressions  of 
Greenleaf  (another  authority  referred  to)  are  general  and 
comprehensive  enough  to  sustain  the  position  of  counsel ;  yet 
from  the  concluding  sentence,  in  section  335,  it  is  evident  to 
our  minds  Mr.  Greenleaf  was  of  opinion  that  in  just  such  a 
case  as  this  the  testimony  of  a  wife  of  an  accomplice  might 
be  heard. 

The  same  observations  would  apply  to  some  general 
remarks  made  by  Mr.  Wharton  in  his  work  on  Criminal  Law, 
to  be  found  in  sections  767  and  769  of  that  work.  But  these 
general  propositions  are  qualified  by  other  sections.  In  sec- 
tion 768  Wharton  uses  this  language :  "  H.  D.  S.  Z.  and  T. 
were  jointly  indicted  for  murder,  and  a  separate  trial  awarded 
to  T.  Upon  the  trial  of  T.  he  ofiered  to  prove  an  alibi  by 
the  wives  of  H.  and  S.  It  was  held  that  they  were  compe- 
tent witnesses.  The  Court,  after  reviewing  the  authorities 
upon  the  question,  say :  ^  The  mere  fact  that  the  husband  is  a 
party  to  the  record  does  not  of  itself  exclude  the  wiie  as  a 
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witness  on  behalf  of  other  parties,  but  the  rule  of  exclusion 
is  only  to  be  applied  to  cases  in  which  the  interest  of  the 
husband  is  to  be  affected  by  the  testimony  of  the  wife.'  " 

This  quotation,  we  think,  contains  the  true  rule.  When  the 
husband  is  jointly  indicted  with  others  the  wife  cannot  testify 
if  the  effect  of  her  testimony  is  to  injure  or  benefit  her  hus- 
band. But  when  her  husband  can  derive  no  benefit  nor 
receive  any  detriment  from  her  testimony,  we  see  no  objection 
to  her  testifying.  We  cannot  conceive  in  this  case  how  the 
testimony  was  to  benefit  or  injure  her  husband.  Our  statute 
forbids  the  conviction  of  any  one  on  the  testimony  of  an  accom- 
plice without  corroborating  testimony.  The  Court  instructed 
the  jury  in  effect  that  the  evidence  of  Mrs.  Haynes  was  not  to 
be  received  in  corroboration  of  her  Imsband's  testimony,  to  jus- 
tify conviction  without  other  corroborating  testimony.  With 
this  instruction  certainly  the  prisoner  has  no  right  to  complain. 
Her  testimony  was  only  allowed  to  have  the  weight  and  effect 
that  is  given  to  the  testimony  of  an  accomplice.  We  think 
there  was  no  doubt  she  was  competent  to  testify,  and  her  testi- 
mony was  at  least  entitled  to  this  degree  of  weiglit  and  efficacy. 

The  next  error  complained  of  is  that  the  Court  did  not  give 
certain  instructions  in  the  precise  language  in  which  they  were 
asked.  The  facts  appear  to  be  that  defendant  handed  certain 
instructions  to  the  Court.  None  of  them  were  read  in  the 
hearing  of  the  jury  until  the  Court  had  examined  them.  The 
Judge  marked  certain  of  the  instructions  "  given,"  and  read 
those  so  marked  to  the  jury.  Upon  one  instruction  he  marked 
"  not  given,"  upon  some  five  others  he  marked  "  given  in  sub- 
stance." These  last,  it  would  appear,  were  not  read  to  the 
jury,  but  a  reference  to  the  written  charge  of  the  Judge  shows 
that  they  were  all  "  given  in  substance  "  in  his  general  charge. 
The  change  contains  not  only  the  substance  but  almost  the 
same  language  contained  in  these  instructions,  with  the  excep- 
tion of  tlie  correction  of  some  grammatical  and  verbal  inaccura- 
cies in  the  instructions  asked.  We  think  when  «  Judge  gives 
a  charge  on  any  particular  point  in  clear,  intelligible  and  cor- 
rect language,  it  is  not  error  to  refuse  to  repeat  it  in  language 
which,  from  being  incorrect,  ungrammatical,  or  not  sufficiently 
guarded  or  restricted  in  its  terms,  is  liable  to  be  misunder- 
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Stood  by  the  jury.'  The  next  error  assigned  is  that  the  Court 
erred  in  giving  instructions  to  the  jury  in  regard  to  the  effect 
to  be  produced  by  a  certain  letter  alleged  to  have  been  written 
by  the  defendant,  in  case  they  should  lind  that  he  did  write  it. 
The  entire  charge  on  this  point  is  as  follows :  "  From  all  the 
testimony  in  the  case  upon  the  question,  you  will  determine 
whether  the  letter  purporting  to  have  been  written  by  Water- 
man to  Low  is  genuine  or  not,  defendant  Waterman  having 
attacked  it  as  not  being  genuine.  If  you  should  find  that  the 
letter  is  genuine,  this  is  evidence  which  you  should  duly  consider 
as  corroborating  the  statements  of  the  accomplices  against  the 
defendant,  Waterman,  tending  to  connect  him  with  the  com- 
mission of  the  alleged  offense.  But  this  letter  of  itself  should 
not  be  considered  as  tending  to  corroborate  the  statement  of 
Low  and  Haynes  as  to  the  defendant,  Harris."  We  think 
there  is  some  language  in  this  part  of  the  charge  that  might 
have  been  more  guarded,  yet  we  are  hardly  prepared  to  say 
there  is  error  in  the  charge.  As  we  understand  it,  it  was  rather 
advice  to  the  jury  to  weigh  and  consider  that  letter,  and  deter- 
mine what  weight  and  effect  it  should  have,  if  any,  in  corrob- 
orating the  testimony  of  accomplices  against  Waterman,  than 
instruction  that  it  should  have  weight  and  effect  for  that  pur- 
pose. The  language  in  this  instance  is  ambiguous,  and  it 
would  be  well  if  the  case  is  retried  to  correct  that  ambiguity. 
During  the  time  the  jury  were  out  consulting  as  to  a  ver- 
dict, they  came  in  and  propounded  some  question  to  the  pre- 
siding Judge,  in  writing.  He  informed  them  the  question 
they  asked  was  one  relating  to  facts  of  which  they  were  the 
judges,  and  he  could  give  them  no  instructions  on  the  subject. 
It  is  complained  that  this  is  a  violation  of  the  statute  which 
requires  the  Judge's  charge  in  felonies  to  be  in  writing.  We 
think  this  was  not  a  violation  of  the  spirit  or  intention  of  the 
statute.  It  was  not  the  intention  of  the  statute  to  prevent  the 
Judge  addressing  any  remark  to  the  jury,  but  only  to  reduce 
to  writing  those  instructions  in  regard  to  the  legal  proposi- 
tions involved  in  the  case,  and  which  might  be  the  subject  of 
review  in  this  Court.  Probably  in  almost  every  trial  of  a 
felony  case,  the  Judge  addresses  some  words  to  the  jury,  which 
are  in  some  respects  to  be  regarded  ^  instructions,  yet  such 
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condnct  of  the  Judge  is  not  held  to  be  error.  A  very  com- 
mou  metliod  is  for  a  Judge  to  tell  the  jury  he  will  read  the 
definition  of  the  offense  charged  from  the  statutes,  and  then 
read  what  the  statute  says  in  defining  the  offense.  Here  the 
preliminary  information  or  charge  is  given  orally,  but  the 
body  and  substance  read  from  the  statutes.  We  are  not  aware 
this  has  ever  been  claimed  to  be  error.  Certainly  thie  would 
he  full  as  objectionable  as  telling  the  jury  he  could  not  charge 
them  on  a  certain  point. 

It  is  also  claimed  that  the  verdict  rendered  in  this  case  is 
not  the  verdict  of  the  jury,  because  when  the  foreman  first 
handed  in  his  verdict  the  Court  examined  it  and  suggested  that 
it  was  not  exactly  formal,  and  on  that  suggestion  the  foreman 
corrected  it,  handed  it  to  the  Clerk,  and  it  was  recorded  as 
corrected.  After  being  recorded  it  was  read  to  the  jury,  and 
being  asked  if  it  was  their  verdict,  they  all  assented  to  it. 
The  verdict  as  originally  written  read  as  follows : 

"  The  /State  of  Nevada  y.A.P,  Waterman. — We,  the  under- 
signed, jurors  in  the  above  case,  find  a  verdict  of  guilty,  as 
charged  in  the  indictment. 

"J.  H.  TILTON,  Foreman." 

As  corrected,  it  reads  as  follows : 

"  First  District  Court— 7%^  State  of  Nevada  v.  A.  P.  Water- 
man  and  C.  A.  Harris,  We,  the  undersigned,  jurors  in  the 
above  case,  find  a  verdict  of  guilty,  as  charged  in  the  indict- 
ment against  A.  P.  Waterman. 

"  J.  H.  TILTON,  Foreman." 

We  think  there  is  nothing  in  this  point,  because  both  ver- 
dicts mean  the  same  thing,  and  it  is  always  competent  for  the 
Court  to  suggest  the  correction  of  a  verdict  in  mere  matter  of 
form.  Even  if  there  had  been  a  substantial  difference  between 
the  two  verdicts,  we  cannot  see  what  objection  could  be  raised 
to  the  latter  verdict  after  all  the  jury  assented  to  it.  The  last 
point  we  shall  notice  is,  that  in  regard  to  an  instruction  given, 
and  one  refused,  as  to  how  far  the  defendant  was  to  have  the 
benefit  of  any  doubt  in  the  minds  of  the  jury  in  relation  to 
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his  guilt  or  complicity  in  the  robbery  charged.  The  defend- 
ant Waterman  asked  for  the  following  instruction,  which  was 
refiised :  "  If  all  the  circumstances  shown  in  the  case  leave  it 
reasonably  uncertain  whether  Waterman  was  in  Virginia  when 
the  robbery  was  committed,  the  jury  must  acquit  him."  We 
extract  from  the  general  charge  the  following  sentences  which 
bear  on  this  point : 

''  If  from  the  evidence  there  is  a  reasonable  doubt  remaining 
in  your  minds  as  to  the  guilt  of  the  defendants,  or  either  of 
them,  he  or  they  must  have  the  benefit  of  that  doubt  and 
acquit.  A  reasonable  doubt  is  such  a  one  that  would  influence 
or  control  you  in  your  ordinary  affairs  and  business  transac- 
tions. You  would  not  be  justified  in  convicting  the  defend- 
ants, or  either  of  them,  if  the  evidence  goes  no  further  than 
to  establish  a  probability  of  their  guilt,  but  you  must  find  that 
the  evidence  establishes  the  truth  of  the  facts  charged  in  the 
indictment,  to  a  reasonable  and  moral  certainty,  a  certainty 
that  carries  and  directs  the  understanding  and  satisfies  your 
reason  and  judgment."  "  If,  in  reviewing  all  the  testimony 
introduced  on  the  part  of  the  State,  you  are  satisfied  of  the 
guilt  of  the  defendants,  under  the  rules  given  you  by  the 
Court,  you  will  then  consider  the  defenses  set  up  by  the 
defendants,  and  in  considering  that  of  alibi^  you  will  bear  in 
mind  that  it  devolves  upon  the  party  urging  it  to  establish  the 
same  to  your  satisfaction  by  evidence." 

"  It  is  not  sufficient  to  warrant  an  acquittal  that  he  merely 
raises  a  reasonable  doubt  as  to  whether  iherulihi  is  established, 
but,  as  before  stated,  you  must  be  satisfied  of  its  truth  by 
testimony."  "If  you  believe  from  the  testimony  that  the 
defendant,  Waterman,  *  *  *  at  the  time  alleged,  was  in 
the  City  of  Virginia  you  must  acquit  him."  It  is  to  be 
observed  that  the  alibi  attempted  to  be  set  up  by  the  defend- 
ant was  that  he  was  in  the  City  of  Virginia  at  the  very  identi- 
cal time  the  robbery  was  alleged  to  have  been  committed  at  a 
point  several  miles  distant  in  the  country,  and  it  was  not  pre- 
tended Waterman  was  connected  with  the  robbery  in  any 
other  way  than  being  in  the  country  and  assisting  at  the  very 
point  where  the  robbery  was  done.  The  charge  of  the  Judge, 
as  given,  indicates  that  it  was  the  opinion  of  the  Court  that 
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the  jury  should  acquit  if  they  had  a  reasonable  doubt  of  the 
guilt  of  the  prisoner,  and  that  doubt  arose  from  any  other  con- 
sideration than  the  impression  made  on  their  minds  by  the 
proof  as  to  an  alibi.  But  if  such  a  doubt  arose  from  the  evi- 
dence of  the  prisoner  introduced  to  prove  an  cUihij  then  he  was 
not  to  have  the  benefit  of  that  doubt.  Whilst  the  language  of 
the  instruction  is  not  as  clear  on  this  proposition  as  it  might 
have  been,  the  refusal  of  the  Court  to  give  the  instruction 
asked  by  defendant  on  this  point  clearly  shows  such  was  the 
theory  of  the  Court.  Such  is  the  theory  assumed  by  the 
counsel  for  the  State  in  this  Court,  and  no  doubt  it  was 
argued  to  the  jury  on  that  theory,  and  if  that  be  not  the  cor- 
rect theory,  the  prisoner  was  entitled  to  the  instruction  he 
asked.  The  instruction  was  not  refused  on  the  ground  that 
the  defendant  Waterman  might  have  been  guilty  of  some  con- 
nection with  the  robbery,  without  being  present  at  the  place 
where  it  took  place,  because  the  Court  instructs  the  jury  that 
if  he  was  in  Virginia  when  the  robbery  was  committed,  they 
must  acquit.  To  state  the  proposition  more  nearly  in  the 
language  of  counsel,  it  is  this :  That  when  the  defendant  set 
up  the  "  plea  of  aZiW,"  the  burden  of  proof  was  cast  on  him 
by  the  law,  "and  that  he  did  not  comply  with  the  rule 
requiring  him  to  establish  the  fact  by  merely  raising  a  doubt 
as  to  whether  he  had  done  so."  The  case,  as  presented  to  the 
jury  on  this  theory,  must  assume  one  or  the  other  of  these 
dilemmas — either  the  jury  are  instructed  that  if  they  have  a 
reasonable  doubt  as  to  the  guilt  or  innocence  of  the  defendant, 
they  must  acquit,  and  at  the  same  time  are  told  that  if  they 
have  a  reasonable  doubt  as  to  whether  the  prisoner  was 
present  at  the  robbery,  aiding  and  assisting  therein,  as  was 
attempted  to  be  shown  by  the  prosecution,  or  was  at  the  time 
of  the  robbery  at  another  place  and  entirely  disconnected 
with  the  robbery,  this  was  no  ground  at  all  for  acquittal.  Or 
else,  on  the  other  hand,  the  instructions  and  theory  on  which 
the  case  was  submitted  to  the  jury  must  be  understood  to  have 
been  this :  K  you  have  a  reasonable  doubt  as  to  the  guilt  or 
innocence  of  the  prisoner,  and  that  doubt  arises  from  a  con- 
sideration of  the  evidence  in  the  case  other  tha^  that  in  regard 
to  the  attempted  proof  of  an  alibiy  you  must  give  him  the 
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benefit  of  that  doubt  and  acquit.  But  if  your  doubt  of  his 
guilt  or  innocence  only  arises  from  the  consideration  of  the 
evidence  he  has  introduced,  tending  to  prove  an  aJAH^  he  is 
not  entitled  to  the  benefit  of  thatdoubt.  In  such  case  there 
must  be  such  a  preponderance  of  evidence  as  to  satisfy  you 
(not  merely  to  raise  a  reasonable  doubt  on  that  point)  that 
when  the  rol)bery  was  committed  he  was  in  Virginia  City, 
and  therefore  not  connecited  or  not  shown  to  be  connected  with 
the  robbery.  Little  need  be  said  on  the  first  branch  of  this 
dilemma.  The  whole  proof  introduced  by  the  State  went  to 
show  that  the  defendant  was  present  at  the  robbery.  There 
was  none  to  show,  as  we  are  bound  to  infer  from  that  part  of 
the  evidence  contained  in  the  record  and  the  instruction  of  the 
Court,  that  he  was  connected  with  the  robbery  in  any  other 
way  than  by  his  actual  presence.  None  to  show  that  he  had 
aided  and  abetted  in  planning  the  robbery  to  be  executed  by 
others.  If  then  they  doubted  whether  he  was  present  at  the 
robbery,  how  could  they  fail  to  doubt  whether  he  was  guilty 
or  innocent.  Such  a  position  is  too  absurd  for  any  sane  man 
to  assume.  It  would  be  equivalent  to  the  jurors  saying :  We 
have  grave  doubts  whether  Waterman  was  present,  or  had 
anything  to  do  with  the  robbery,  but  we  are  satisfied  he  is 
guilty. 

Let  us  see  if  the  other  horn  of  the  dilemma  presents  such  a 
case  as  can  be  sustained  on  reason  or  authority.  Counsel  for 
the  State  refers  to  many  authorities  to  show  that  when  one 
man  kills  another,  especially  if  the  killing  is  intentional,  the 
burthen  of  proof  to  justify  or  extenuate  the  killing  is  thrown 
on  the  defendant,  and  argues  that  if  a  defendant  indicted  for 
murder  must  assume  the  burthen  of  proof  and  show  satisfac- 
torily the  killing  was  justifiable,  excusable,  or  under  circum- 
stances which  would  extenuate  his  offense,  that  the  same  rule 
would  apply  when  the  prisoner  attempts  to  prove  an  alibi. 
We  can  see  no  analogy  in  the  two  cases. 

When  one  man  intentionally  kills  another,  and  the  slayer  is 
not  a  civil  or  military  oflicer,  soldier,  sailor  or  marine,  acting 
in  the  discharge  of  his  duty,  the  law  presumes  malice,  and  con- 
sequently that'the  killing  is  murder.  That  legal  presumption 
jnust  be  rebutted  by  suflScient  evidence  to  release  the  defend- 
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ant  from  the  penalty  imposed  for  murder.  But  when  a  rob- 
bery is  committed  the  law  does  not  presume  that  a  prisoner 
indicted  for  that  robbery  was  or  was  not  at  any  particular  place. 
There  is  no  presumption  as  to  the  locality  of  the  party 
indicted,  unless  you  can  say  the  legal  presumption  of  the  pris- 
oner's innocence  involves  the  presumption  that  he  was  not  at 
the  place  where  the  offense  was  committed.  Certainly  there  is 
no  presumption  that  he  was  not  at  any  other  given  place. 
Then  the  prisoner  in  attempting  to  establish  an  aZifri,  certainly 
has  no  legal  presumption  to  overcome,  and  the  authorities  cited 
as  to  presumption  in  cases  of  homicide  have  no  application. 
It  is  said  that  where  a  prisoner  attempts  to  prove  an  alihi,  he 
has  the  aflSrmative,  the  burthen  of  proof  lies  on  him,  and  he 
must  make  that  proof  satisfactory  to  the  minds  of  the  jury.  It 
cannot  be  denied  that  in  such  case  the  prisoner  has  the  affirma- 
tive and  burthen  of  proof.  If  one  be  indicted  for  committing 
an  offense  at  Carson,  it  is  not  sufficient  for  him  to  say  "  I  was 
at  Virginia  when  the  offense  was  committed,"  and  call  on  the 
State  to  prove  he  was  not  there,  but  he  must  take  the  affirma- 
tive of  the  case  and  prove  he  was  at  Virginia.  But  we  cannot 
conceive  how  the  fact  that  defendant  is  to  assume  the  affirma- 
tive and  take  the  burden  of  proof  on  himself,  affects  the  ques- 
tion as  to  the  degree  of  conviction  tliat  proof  must  produce  on 
the  minds  of  the  jury  to  justify  them  in  a  verdict  of  not  guilty. 
The  humanity  of  the  law  provides  that  where  there  is  a  rea- 
sonable doubt  of  the  guilt  or  innocence  of  the  accused,  he  shall 
be  entitled  to  an  acquittal.  By  what  possible  process  of  rea- 
soning can  one  arrive  at  the  conclusion  that  it  makes  any  differ- 
ence whether  that  doubt  is  raised  in  the  minds  of  the  jury  by 
the  proof  of  one  fact  or  another.  When  the  State  proves  that  at 
a  certain  time  the  prisoner  was  at  one  spot  committing  a  cer- 
tain crime,  he  proves  that  at  the  same  moment  he  was  at  an 
entirely  different  place,  it  is  but  an  indirect  mode  of  showing 
the  evidence  of  the  State  was  false.  The  witnesses  on  one  side 
or  the  other  are  either  mistaken  or  perjured.  If  the  jury  are 
balanced  in  their  mind  as  to  what  set  of  witnesses  are  perjured 
or  mistaken,  shall  they  find  a  verdict  of  guilty  ?  Such  a  propo- 
sition would  shock  the  sense  of  justice  of  any  reflecting  mind. 
Let  us  suppose  a  case :  A  stage  is  stopped  bv  a  robber  and  the 
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passengers  robbed.  A  is  indicted  for  the  robbery.  Several 
passengers  are  sworn  and  say  that  A  looks  exactly  like  the 
man  who  robbed  them,  but  they  have  since  seen  B  who  looks 
exactly  like  A,  and  they  cannot  pretend  to  say  whether  it  was 
A  or  B  who  robbed  the  stage.  Another  passenger  is  called, 
who  says :  I  know  it  was  A ;  A  has  a  scar  over  his  right  eye, 
and  B  one  over  his  left ;  I  was  acquainted  with  A  and  B  before 
the  robbery  was'committed ;  I  knew  they  could  only  be  distin- 
guished one  from  the  other  by  the  fact  that  A  had  a  scar  over 
the  right  eye,  and  B  over  the  left ;  I  looked  at  the  scar  and  am 
positive  it  was  over  the  right  eye,  and  A  was  the  man  who 
committed  the  robbery.  Here  the  State  closes  its  case.  A 
introduces  another  one  of  the  passengers  on  his  behalf,  who 
says :  I,  too,  was  acquainted  with  A  and  B  before  the  robber}^ ; 
I  was  aware  they  could  only  be  distinguished  by  the  scars  over 
their  eyes ;  I  looked  at  the  scar  and  am  positive  the  scar  was 
over  the  left  eye ;  B  was  the  man  who  committed  the  robbery  ; 
A  was  not  there.  If  the  witnesses  were  equally  respectable 
and  intelligent  here  is  an  exact  balance  of  testimony.  The 
State  having  made  out  a  cleax  prima  faeie  case,  and  the  pris- 
oner not  being  able,  when  he  takes  the  affirmative,  to  produce 
preponderance  of  testimony  in  his  favor,  must  be  convicted 
upon  the  theory  established  in  this  case.  The  State  could 
then  turn  round  and  convict  B  on  the  same  testimony,  only 
substituting  tlie  witness  who  testified  in  favor  of  A  in  the  room 
of  the  one  who  testified  for  the  State  in  the  former  trial.  Two 
parties  would  thus  be  punished  for  the  same  offense,  when  it 
was  evident  that  only  one  was  guilty.  Any  rule  leading  to 
such  a  result  must  be  erroneous.  Yet  there  is  no  difference  in 
principle  between  proving  an  alibi  and  proving  a  mistake  as 
to  identity.  In  each  case  the  defendant  must  assume  the 
affirmative.  The  only  thing  we  find  in  the  books  at  all  tend- 
ing to  support  the  position  taken  by  counsel  for  the  State  is  a 
loose  expression  of  Chief  Justice  Shaw,  in  the  charge  he  gave 
to  the  jury  in  the  case  of  the  Co9mnomveaUh  v.  Webster.  The 
Chief  Justice  says : 

"  In  the  ordinary  case  of  an  alil%  when  a  party  charged 
with  a  crime  attempts  to  prove  he  was  in  another  place  at  the 
time,  all  the  evidence  tending  to  prove  that  he  committed  the 
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oifense,  tends  in  the  same  degree  to  prove  he  was  at  the  place 
when  it  was  committed.  If,  therefore,  the  proof  of  the  alibi 
does  not  outweigh  the  proof  that  he  was  at  the  place  when 
the  offense  was  committed,  it  is  not  sufficient." 

But  he  was  not  then  speaking  of  the  degree  of  doubt  or 
certainty  which  was  to  be  produced  on  the  minds  of  the  jury.* 
He  was  only  speaking  of  the  manner  in  which  contradictory 
evidence  should  be  weighed  and  balanced  in  their  minds. 
The  language  used  by  the  same  Judge  in  another  paragraph 
of  the  same  charge,  shows  to  our  mind  that  he  thought  any 
proof  in  regard  to  an  alibi^  or  any  similar  defense  which  would 
produce  reasonable  doubt  in  the  minds  of  the  jury,  would 
entitle  the  prisoner  to  an  acquittal.  The  learned  Chief  Jus- 
tice says :  "  We  now  come  to  consider  that  ground  of  defense 
on  the  part  of  defendant  which  has  been  denominated,  not 
perhaps  with  precise  legal  accuracy,  an  alibi  ;  that  is,  that  the 
deceased  was  seen  elsewhere,  out  of  the  medical  college,  after 
the  time,  when,  by  the  theory  of  the  proof  on  the  part  of  the 
prosecution,  he  is  supposed  to  have  lost  his  life  at  the  medical 
collie.  It  is  like  the  case  of  an  aUbi  in  this  respect,  that  it 
proposes  to  prove  a  fact  which  is  repugnant  to  and  inconsis- 
tent with  the  facts  constituting  the  evidence  on  the  other  side, 
so  as  to  control  the  conclusion,  or  at  least  render  it  doubtful, 
and  thus  lay  the  ground  of  an  acquittal." 

The  rule  of  law  and  of  common  sense  is,  that  where  there 
is  a  reasonable  doubt  as  to  whether  a  prisoner  has  conmaitted 
the  act  or  offense  with  wliich  he  stands  charged,  he  must  be 
acquitted,  whether  that  doubt  arises  from  a  defect  in  the  evi- 
dence introduced  by  the  State  or  from  the  evidence  introduced 
in  rebuttal  by  the  defendant.  We  speak,  of  course,  in  this 
case,  of  doubts  as  to  the  commission  of  an  act,  not  of  doubts 
as  to  intention  or  motive  in  cases  of  homicide  which,  as  we 
have  shown,  stand  on  a  different  footing.  The  charge  given 
by  the  Court  on  this  subject  was  not  clear  and  satisfactory. 
It  was  certainly  capable  of  a  construction  injurious  to  tlie 
rights  of  the  prisoner.  And  it  is  beyond  aU  question  that  if 
we  are  right  in  our  conclusions  as  to  the  law  of  the  case,  that 
defendant  was  entitled  to  have  the  tenth  instruction  which  he 
asked  for  given  to  the  jury. 
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After  the  opinion  in  this  case  had  been  nearly  prepared,  the 
Attorney  General  filed  a  brief  raising  a  point  which  had  not 
been  made  by  the  counsel  who  argued  the  cause,  and  who 
filed  the  original  brief  on  behalf  of  the  State.  The  new  point 
raised  by  the  Attorney  General  is,  that  this  Court  ought  not 
lo  reverse  a  case,  because  the  Court  below  may  have  erred  in 
a  mere  abstract  proposition  laid  down  in  the  instructions 
given,  if  that  proposition  has  no  practical  bearing  on  the  case. 
And  that  when  an  instruction  is  given  by  the  Court,  and  there 
is  no  bill  of  exceptions  showing  or  referring  to  the  evidence 
on  which  that  instruction  is  based,  this  Court  is  not  to  pre- 
sume that  there  was  such  evidence,  but  to  presume  in  favor  of 
the  correctness  of  the  judgment,  and  consequently  to  presume 
that  this  instruction  was  a  mere  abstract  proposition,  having 
no  reference  to  the  evidence  in  the  case,  and  therefore  per- 
fectly immaterial.  We  suppose  in  the  absence  of  any  bill  of 
exceptions  stating  what  the  evidence  in  a  case  was,  that  the 
refusal  of  a  Judge  to  give  an  instruction  about  a  legal  propo- 
sition which  might  or  might  not  be  involved  in  the  trial  of  such 
a  case  as  was  before  the  Court,  would  not  be  error.  Because 
we  would  suppose  the  instruction  might  have  been  refused, 
because  there  was  no  evidence  to  make  it  applicable  to  the 
case.  So,  too,  if  it  appears  affirmatively  from  the  record  that 
the  Court  has  given  a  wrong  instruction  about  a  mere  abstract 
principle  of  law,  which  had  no  application  to  the  case  on 
trial,  this  will  not  be  such  error  as  to  reverse  the  judgment. 
(See  Shorter  v.  People,  2  Comstock,  193.) 

But  we  think  it  would  be  pushing  presumptions  in  favor  of 
the  judgment  rather  too  far  to  presume,  in  order  to  support 
the  judgment,  that  instructions  given  by  the  Court  on  its  own 
motion  (not  at  request  of  counsel  on  either  side)  were  mere 
abstract  propositions,  having  no  connection  with  the  case  on 
trial.  But  without  determining  this  general  proposition,  let 
us  see  what  were  the  facts  of  this  case  as  connected  with  the 
instructions  on  the  subject  of  alihi.  Defendant  Waterman 
was  indicted  for  robbing  a  stage.  The  little  testimony  in  the 
record  shows  the  robbery  was  committed  on  the  road  from 
Carson  to  Virginia.  The  Judge,  in  the  instruction  given  by 
himself  on  his  own  motion,  tells  the  jury,  after  weighing  the 
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testimony  given  by  the  State,  "  they  will  then  consider  the 
defenses  set  up  by  the  defendants,  and  in  considering  that  of 
alibi^  you  will,"  etc.  Again  he  refuses  to  give  the  instruction 
asked  by  the  defendant  Waterman,  as  to  there  being  a  reason- 
able doubt  of  his  having  been  in  Virginia  when  the  robbery 
was  committed,  but,  on  his  own  motion,  gives  one  to  the  effect 
that  if  they  believe  (a  reasonable  doubt  on  this  subject  was 
not  enough)  Waterman  was  in  Virginia  at  the  time  the  rob- 
bery was  committed,  they  must  acquit.  These  instructions, 
together  with  the  indorsement  of  the  Judge  thereon,  are,  by 
statute,  made  a  part  of  the  record  without  being  included  in 
the  bill  of  exceptions.  Do  not  the  instructions  given,  and  the 
action  of  the  Court  in  refusing  to  give  No.  10,  asked  by 
Waterman,  carry  conviction  to  the  mind,  beyond  a  reasonable 
doubt,  that  there  was  proof  introduced  by  Waterman  tending 
to  show  that  he  was  in  Virginia  City  when  the  robbery  was 
committed,  and  not  at  the  place  where  it  was  committed? 

To  suppose  otherwise  would  be  not  to  suppose  merely  that 
the  Judge  made  a  grave  error  in  giving  instructions  about  a 
matter  not  involved  in  the  case  before  him,  but  we  must  pre- 
sume he  acted  in  a  manner  ahnost  indicative  of  insanity. 

We  indulge  no  such  presumptions.  We  think  the  record 
does  affirmatively  show  that  one  of  the  defenses  attempted  by 
the  defendant  Waterman  was  to  prove  an  alibi.  That  it  is 
not  shown  in  the  most  regular  manner,  it  must  be  admitted. 
The  defendant's  counsel  should  by  some  direct  statement  in  a 
bill  of  exceptions,  or  reference  to  evidence  in  such  bill,  have 
shown  that  this  defense  was  attempted  to  be  established  by 
competent  testimony.  But  an  oversight  of  this  kind  by  coun- 
sel ought  not  to  prejudice  a  defendant,  where  it  is  evident  an 
error  has  been  committed  prejudicial  to  his  rights. 

The  judgment  of  tlie  Court  below  must  be  reversed  and  a 
new  trial  granted,  and  it  is  so  ordered. 


RESPONSE   TO   PETITION  FOR  REHEARING. 

The  counsel  for  respondent  in  this  case  commences  his  peti- 
tion by  a  statement  that  it  is  the  general  impression  of  the  bar 
that  the  opinions  of  this  Court,  like  the  laws  of  the  Medes  and 
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Persians,  are  unchangeable,  and,  therefore,  he  has  but  little 
hopes  of  success,  but  will,  nevertheless,  attempt  in  plain  and 
unmistakable  but  respectful  language  to  point  out  the  errors 
which,  in  his  opinion,  the  Court  has  fallen  into. 

We  will  say  for  the  benefit  of  the  gentleman  and  the  bar  at 
large  that  the  business  before  the  Court  has  not  been  great. 
That  we  have  had  ample  time  to  examine  thoroughly  all  cases 
submitted  to  us.  We  have  never  failed  to  examine  every 
authority  cited  that  conflicted,  or  seemed  to  conflict,  with  our 
views  of  any  case  under  advisement.  We  have  not  only  done 
that,  but  we  have  generally  examined  many  more  authorities 
than  were  cited.  Having  given  a  thorough  examination  to  all 
cases  submitted  to  us,  we  have  not  often  deemed  it  necessary 
to  grant  rehearings. 

Whilst  we  cannot  grant  rehearings  merely  because  counsel 
difier.with  us  in  opinion,  we  certainly  shall  not  take  exception 
to  the  course  of  counsel  in  any  fair  argimaent  in  refutation  of 
the  views  of  the  Court. 

Counsel  complain  that  the  opinion  of  the  Court  does  them 
injustice  in  two  particulars : 

J^irst — ^In  stating  that  they  did  not  make  a  point  subse- 
quently urged  by  the  Attorney  Greneral. 

Second — In  misstating  their  theory  as  to  certain'  points  in 
the  case. 

With  regard  to  the  first  point,  perhaps  it  would  have  been 
more  correct  to  have  said  that  the  point  presented  by  the 
Attorney  General  was  not  partictUo/rly  urged  by  coimsel  who 
argued  the  cause.  It  is  true,  as  counsel  state,  that  in  the  third 
point  of  their  brief  they  lay  down  the  general  proposition  that 
error  must  be  affirmatively  shown,  and  when  the  whole  of  the 
evidence  does  not  purport  to  be  given  in  the  transcript,  only 
those  instructions  will  be  held  erroneous  which  could  not,  under 
any  circumstances,  be  otherwise  than  erroneous  and  tending 
to  prejudice  the  defendant.  This,  as  a  general  assignment  of 
error,  would  be  sufficient  to  cover  the  point  discussed  by  the 
Attorney  General. 

But  there  was  no  attempt,  as  far  as  we  recollect,  in  the  oral 
argument,  and  certainly  none  in  the  brief,  to  apply  the  gen- 
eral principle  to  this  particular  point. 
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It  was  not  claimed,  so  far  as  we  are  aware,  that  the  record 
did  not  show  that  this  was  a  case  in  which  it  was  proper  that 
instructions  should  be  given  as  to  the  effect  of  proving  an  dliM, 

But  it  was  urged,  both  in  the  brief  and  oral  argument,  that 
the  instructions  on  the  subject  of  <dibi  were  perfectly  correct. 

The  position  was  never  once  taken  by  the  original  counsel 
for  respondents,  so  far  as  we  are  aware,  that  it  was  immaterial 
whether  those  instructions  contained  the  law  or  not,  because 
of  the  absence  of  evidence  showing  their  applicability  to  this 
case.  It  was  only  the  Attorney  General  who  urged  and 
attempted  to  sustain  this  proposition. 

We  can  assure  counsel  that  we  did  not  and  do  not  desire  to 
do  them  injustice  in  this  or  any  other  respect. 

Nor  can  we  conceive  how  the  fact  that  the  Court  mentions 
they  did  not  take  an  untenable  position  could  be  construed  as 
a  reflection  on  the  care  or  ability  of  counsel.  Had  the  Court 
held  the  point  well  taken,  then  indeed  the  opinion  of  the 
Court  might  to  some  extent  have  been  considered  as  a  reflec- 
tion on  them.  This  Court  is  rather  disposed  to  commend  the 
discretion  of  counsel  in  not  taking  untenable  positions. 

With  regard  to  the  second  point  complained  of  by  counsel, 
we  will  say  that  we  first  stated  what  we  supposed  their  theory 
to  be.  We  stated  the  theory  in  a  manner  that  was  at  least 
rational,  though  not  law. 

But  as  we  were  not  perfectly  certain  that  we  did  state 
the  theory  as  they  wished  to  be  understood,  we  then  stated 
the  gist  of  their  proposition  in  the  very  language  of  the  brief. 
If  we  misunderstood  their  proposition,  there  was  their  own 
language  to  correct  us. 

They  have  written  a  long  argument  on  petition  for  rehear- 
ing, and  after  reading  it  over  a  number  of  times  carefully,  we 
feel  unwilling  to  state  what  are  the  legal  propositions  con- 
stained  in  the  petition  lest  we  should  inadvertently  do  counsel 
injustice. 

We  will  not  attempt  to  answer  that  which  is  to  us  some- 
what obscure,  but  if  possible  we  will  put  our  own  views  in 
language  that  cannot  be  misunderstood,  only  referring  to  a 
few  portions  of  the  petition  which  can  help  to  elucidate  our 
ideas. 
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In  deciding  as  to  the  propriety  of  the  instructions  in  regard 
to  the  effect  of  proving  an  oliM^  we  assumed  that  tliere  was 
no  proof  offered  to  the  jury  that  Waterman  was  connected 
with  the  transaction  in  any  other  way  than  by  his  presence  at 
the  actual  scene  of  the  robbery.  In  our  original  opinion  we 
pointed  out  the  reasons  why  we  assumed  that  to  be  the  fact. 
We  think  these  reasons  need  not  be  repeated. 

Taking  it  for  granted,  then,  that  the  proof  against  Water- 
man did  tend  to  prove  that  he  was  actually  present  at  the 
robbery,  aiding  and  assisting  therein,  but  did  not  tend  to  show 
that  he  was  otherwise  connected  therewith,  let  us  examine  the 
instructions  given  and  refused.  Under  this  state  of  facts  then 
the  Court  gave  this  instruction : 

"7/^  in  reviewing  all  the  testimony  ini/roduced  on  the  part 
of  the  State  you  are  satisfied  of  the  guilt  or  innocence  of  the 
defendants  under  the  rules  given  you  hy  the  Courts  you  will  then 
consider  the  defenses  set  up  by  the  defendants ;  and  in  consider- 
ing that  of  alibi  you  will  bear  in  mind  that  it  devolva^  upon  the 
party  urging  it  to  establish  the  same  to  your  satisfaction  by 
evidence.  It  is  not  sufficient  to  warrant  an  acquittal  that  he 
merely  raises  a  reasonable  doubt  as  to  whether  the  alib'i  is 
established ;  but,  as  before  stated,  you  must  be  satisfied  of  its 
truth  by  testimony.  If  you  believe  from  the  testimony  that 
the  defendant  Waterman  at  the  time  alleged  was  in  the  city  of 
Virginia,  you  must  acquit  him." 

We  have  italicised  part  of  the  instruction  to  call  attention 
to  it.  If  the  instruction  means  anything  which  is  not  abso- 
lutely nonsense,  it  means  this :  "  You  will  first  consider  the 
evidence  of  the  State,  and  if  that,  standing  alone,  produces  on 
your  minds  a  conviction  beyond  all  reasonable  doubt  of  the 
guilt  of  the  prisoner,  you  will  then  consider  the  evidence  given 
by  defendants,  and  in  considering  that  which  tends  to  prove 
an  oIaM^  you  must  bear  in  mind  that  it  is  not  sufficient  for  the 
defendants,  or  either  of  them,  to  have  produced  on  your  minds 
a  reasonable  doubt  as  to  whether  they  were  present  at  the 
place  of  robbery,  or  were  at  a  totally  different  place  when  the 
felony  was  committed.  Beasonable  doubt  on  this  subject  is 
not  sufficient,  there  must  be  a  preponderance  of  evidence  tend- 
ing to  establifih  the  alibi.    In  other  words,  the  evidence  which 
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the  prisoner  introduces,  tending  to  show  he  was  in  Virginia  or 
Carson,  as  the  case  may  be,  at  the  time  the  offense  was  com- 
mitted, must  be  stronger  and  less  sicsceptible  of  dovbt  than  that 
introduced  by  the  State  to  show  they  were  not  at  those  cities 
when  the  offense  was  committed,  but  at  a  point  between  the 
two,  where  the  stage  was  robbed." 

If  it  does  not  mean  this,  then  it  means  that  the  jury  may 
believe  from  the  testimony  of  the  State  that  the  prisoners  were, 
beyond  a  doubt,  at  the  place  of  robbery  at  a  certain  hour,  and 
may  also  believe  from  the  testimony  of  the  defendants  that 
probably  at  the  very  same  moment  of  time  they  were  at  a 
totally  different  place.  In  other  words,  in  order  to  convict 
Waterman  you  may  believe  that  he  could  be  corporally  present 
at  two  different  places  at  the  same  time.  This,  it  appears  to 
us,  is  utter  nonsense. 

The  instruction  refused  was  this :  "  If  all  the  circumstances 
shown  in  the  case  leave  it  reasonably  uncertain  whether 
Waterman  was  in  Virginia  when  the  robbery  was  committed, 
the  jury  must  acquit." 

The  petition  says,  when  reduced  to  plain  English,  this 
means :  "  The  defendant  Waterman  aUeges  that  at  the  time  of 
the  commission  of  the  robbery  he  was  in  Virginia.  If  he  has 
made  sufficient  proof  to  jtnake  it  reasonably  uncertain  whether 
he  was  in  Virginia  when  the  robbery  was  committed,  the  jury 
must  acquit." 

We  admit  the  language  used  by  petitioners  is  equivalent  to 
that  of  the  instruction  refused.  But,  say  the  counsel,  if  the 
instruction  had  been  in  this  form  it  would  have  been  erroneous 
to  refuse  it.  '^  If  all  the  circumstances  shown  in  the  case  leave 
it  reasonably  uncertain  whether  Waterman  was  at  the  place  of 
robbery  when  it  was  committed."  Now  we  cannot  see  the 
difference  between  the  two.  If  it  was  reasonably  uncertain 
whether  he  was  or  was  not  Ih  Virginia  it  certainly  must  have 
been  at  least  equally  uncertain  whether  he  was  at  another 
place  at  one  and  the  same  time.  For  according  to  the  laws  of 
nature  a  man  cannot  be  at  two  places  simultaneously. 

Suppose  the  case  had  been  tried  where  special  verdicts  are 
allowed  in  criminal  cases  and  the  verdict  had  been  in  this 
form : 
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"We,  the  jury,  are  unanimously  of  the  opinion  that  the 
defendant  Waterman  was,  beyond  all  reasonable  doubt,  pres- 
ent at  a  point  about  ten  miles  south  of  Virginia  on  the  night 
of  the  21st  of  May,  1865,  when  the  stage  was  robbed,  and 
was  then  aiding  and  assisting  in  the  robbery  as  charged  in  the 
indictment,  and  we  find  the  facts  so  to  be.  We  come  to  this 
conclusion  from  the  clear  and  satisfactory  evidence  of  the 
prosecution." 

"  On  the  other  hand,  the  prisoner  introduced  evidence 
almost  as  clear,  satisfactory  and  convincing  that  he  was  at 
Virginia,  ten  miles  distant  from  the  scene  of  the  robbery,  when 
it  occurred.  There  is  a  very  slight  shade  of  difference 
between  the  strength  of  the  evidence  proving  he  was  at  the 
robbery,  and  that  proving  he  was  at  Virginia,  though  there  is 
a  slight  balance  in  favor  of  the  former  proposition." 

"Whilst,  therefore,  the  proof  of  an  aliM  is  very  clear, 
strong  and  free  from  all  suspicion  of  fraud,  deception  or  trick, 
we  cannot  say  there  is  a  preponderance  of  testimony  proving 
this  defense,  unless  we  may  indulge  in  the  theory  of  a  party 
being  at  two  places  at  the  same  time.  We  find  as  a  fact  the 
defendant  has  established  his  alleged  alihi  by  clear,  satisfac- 
tory, unimpeached  and  unsuspected,  but  not  preponderating^ 
testimony.  With  this  explanation  we  leave  it  to  the  Cojirt  to 
determine  whether  the  prisoner  should  be  sentenced." 

Would  any  Judge  pass  sentence  on  a  prisoner  under  such 
a  finding  ?  If  so,  we  think  he  would  have  very  little  idea  of 
the  humanity  of  the  law. 

Counsel  for  respondent,  in  their  petition,  lay  down  these 
three  propositions  as  containing  the  gist  of  their  whole  case : 

"  FvrH — That  when  the  defendant  alleges  an  alihi  the  bur- 
then is  cast  upon  him  to  prove  it — ^a  proposition  clearly  admit- 
ted by  this  Court  in  its  opinion,  and  established  by  the  author- 
ities cited  in  our  original  brief.     * 

"  Second — ^That  a  fact  which  the  defendant  must  prove,  must 
be  established  satisfactorily  by  a  preponderance  of  testimony. 
To  which  we  again  cite  all  the  authorities  mentioned  by  us. 

"  Third — That  the  fact  so  to  be  established  is  not  proven, 
by  testimony  only  sufficient  to  raise  a  doubt  whether  suchyJaK?^ 
does  esdst.    To  which  we  also  cite  the  same  authorities^  and 
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beg  to  add  that  the  reverse  of  the  propoBition  would  place  one 
in  the  ludicrous  position  of  saying  that  you  ntiust  not  prove  a 
proposition  which  you  viust prove.'*^ 

Let  us  endeavor  to  answer  these  propositions.  Proof  in 
civil  or  criminal  cases  never  amounts  to  mathematical  demon- 
stration. What  we  call  proof  is  usually  documentary  evi- 
dence or  the  oral  testimony  of  vdtnesses,  directly  declaring 
certain  things  which  are  material  to  the  issue  on  trial  to  exist, 
or  to  have  transpired,  or  else  declaring  other  things  not  mate- 
rial in  themselves  to  exist,  or  to  have  transpired,  from  which 
the  Judge  or  jury  may  reasonably  infer  that  the  material  facts 
do  exist  or  did  transpire. 

If  ten  of  the  most  respectable  men  in  any  community  were 
to  swear  positively  that  they  saw  A  B  at  a  certain  place  at  a 
.certain  time,  it  might  not  be  true  that  A  B  was  there. 

There  might  have  been  a  mistake  as  to  identity,  or  some 
other  mistake.  Xlien,  in  speaking  of  proof  in  judicial  trials, 
let  it  be  understood  that  positive,  unmistakable  proof  is  never 
meant. 

Practically,  proof  may  be  divided  into  three  classes  with 
regard  to  its  strength  or  the  force  of  conviction  it  produces  on 
the  tribunal  before  which  it  is  introduced. 

Fi/rat — That  which  establishes  a  fact  beyond  all  reasonable 
dotibt^  but  not  to  an  absolute  mathematical  certainty. 

Second — That  which  establishes  a  fact  by  preponderance  of 
evidence.  In  other  words,  render  it  more  probable  that  the 
fact  does  exist  than  it  does  not. 

Third — That  evidence  which  raiders  it  probable  that  a  fact 
may  exist,  or,  in  other  words,  render  it  reasonably  doub^ul  if 
it  doee  not  exist,  but  still  does  not  prove  the  fact  by  a  prepon- 
derance of  evidence. 

It  is  a  rule  of  law  that  in  criminal  cases  the  defendant  can 
only  be  convicted  by  evidence  of  the  first  class,  with  this 
exception  to  the  genera!  rule :  Whenever  the  prosecution 
establishes  a  voluntary  killing  on  a  trial  for  murder  by  proof 
of  the  first  class,  the  law  presumes  malice  and  dispenses  with 
all  proof  thereof  by  the  prosecution. 

If  the  defendant  attempts  to  rebut  this  legal  presumption^ 
Ciourts  have  generally  held  that  it  is  not  sufficient  to  raise  a 
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doubt  as  to  whether  the  defendant  was  actuated  by  malice  or 
an  excusable  motive  in  taking  life. 

But  there  must  be  a  preponderance  of  evidence  in  favor  of 
defendant  on  this  point.  He  must  establish  his  defense  by 
evidence  of  the  second  class,  as  it  regards  strength  or  force  of 
conviction  which  it  produces. 

In  other  words,  the  body  of  the  crime,  the  carpus  delicti  as 
the  lawyers  call  it,  must  be  established  by  testimony  of  the 
first  class. 

The  motive  of  the  act  may  be  established,  in  the  absence  of 
proof,  by  a  presumption  of  law.  Or,  if  proof  be  introduced 
on  the  subject  ^rt?  and  ccm,  the  defendant  must  suffer,  unless 
his  proof  is  reasonably  adequate  to  show  an  excusable  motive, 
and  stronger  than  the  prosecution  to  prove  malice. 

The  defendant  must  establish  his  justifiable  or  excusable 
motive  by  evidence  of  the  second  class. 

But,  if  the  defendant  alleges  in  his  defense  some  fact  to  exist 
which  is  so  absolutely  inconsistent  with  the  alleged  charge  that 
it  is  physically  impossible  for  both  to  be  true,  then,  if  the 
prisoner's  testimony,  taken  with  all  the  other  testimony  in  the 
case,  leaves  a  reasonable  doubt  on  the  mind  of  the  jury  whether 
his  inconsistent  fact  does  or  does  not  exist,  it  necessarily  leaves 
a  reasonable  doubt  as  to  whether  he  is  or  is  not  guilty. 

The  true  rule  is,  that  a  prisoner  has  only  to  establish  a  fact 
which  is  totally  inconsistent  with  the  theory  of  his  guilt  by 
evidence  of  the  third  class,  as  it  regards  strength  and  degree 
of  conviction  to  be  produced  by  that  evidence.  But  let  us  not 
be  misunderstood  on  this  subject.  All  the  evidence  in  the 
case,  whether  that  of  the  prisoner  or  the  prosecution,  must  be 
considered  and  weighed  with  all  other  testimony  bearing  on 
the  same  point. 

The  prisoner  might  introduce  evidence  of  an  oZifti,  which 
taken  by  itself  would  produce  conviction  beyond  a  reasonable 
doubt  of  the  truth  of  his  alleged  defenses,  but  which,  taken  in 
connection  with  the  other  proof,  would  not  raise  the  slightest 
presumption  of  the  truth  of  the  alleged  alihi.  Alone,  it  would 
be  proof  of  the  first  class ;  in  connection  with  the  proof  on  the 
other  side,  it  would  not  reach  the  third  class  of  proof  as  we 
have  classified  evidence  in  this  opinion.    Thus,  A  is  accused 
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of  murdering  B.  The  proof  is  very  strong  that  he  did  kill  B, 
and  threw  his  body  into  a  river  or  sea,  from  which  it  has  never 
been  recovered.  A  introduces  proof  nearly  as  strong,  show- 
ing B  is  now  living  in  some  other  State  or  country. 

if  the  jury  has  strong  doubts  as  to  whether  B  is  not  alive, 
could  it  be  possible  that  they  should  be  clear  and  without  doubt 
that  he  was  murdered  by  A  'i  In  these  days,  when  miracles 
have  ceased,  such  propositions  are  absurd. 

The  petition  lays  down  this  proposition  as  an  axiom,  that  a 
fact  is  not  proven  by  testimony  which  only  raises  a  doubt  as 
to  its  existence.  Such  a  proposition  only  shows  that  counsel 
attaches  a  wrong  idea  to  the  term  proof;  he  confounds  proof 
as  used  in  judicial  trials  with  the  same  word  as  applied  to 
mathematical  demonstrations. 

If  two  respectable  men  were  to  swear  positively  to  the 
existence  of  a  fact,  counsel  would  probably  consider  \t  proved. 
Yet,  twenty  other  men  equally  reliable,  and  having  as  good 
opportunity  of  knowing,  might  swear  to  the  contrary.  Then 
certainly  the  fact  would  be  left  in  doubt.  So  counsel  would 
say  of  this  particular  fact,  it  was  at  one  timQ  proved ;  it  after- 
wards turned  out  it  was  not  proved. 

This  is  a  confusion  of  ideas  and  terms.  Facts  BXQproved^  as 
that  word  is  used  in  speaking  of  civil  or  criminal  trials,  by 
proof  more  or  less  conclusive  or  satisfactory. 

If  evidence  is  introduced  tending  towards  the  establislmient 
of  a  fact,  it  is  in  some  sense  proved,  though  the  proof  may  be 
very  unsatisfactory.  It  may  be  proved  so  as  to  raise  a  convic- 
tion of  its  existence  beyond  a  reasonable  doubt ;  to  raise  a  very 
strong  presumption  of  its  existence,  or  only  a  slight  probability 
of  its  existence  ;  raising  a  reasonable  doubt  of  the  existence  of 
a  fact  is  not  only  proof,  but  sufficient  proof  in  some  cases  to 
influence  the  judgment  of  a  Court  or  verdict  of  a  jury. 

The  authorities  cited  were  all  carefully  examined  before  the 
former  opinion  was  written,  except  that  of  Mr.  Webster. 

The  opinion  of  Chief  Justice  Murray  is  not  in  point,  because 
the  motive  of  parties  in  homicide  cases  is  riot  required  to  be 
proved  by  the  same  class  of  evidence  as  the  corpus  delicti. 

The  authority  of  Chief  Justice  Shaw  is  no  authority  at  all, 
for  the  same  opinion  from  which  it  jb  quoted  shows  in  another 
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part  thereof  that  he  did  not  mean  what  his  authority  is  quoted 
to  sustain. 

In  regard  to  the  authority  of  Mr.  Webster,  we  will  simply 
say,  we  are  not  in  the  habit  of  looking  into  the  arguments  of 
lawyers  addressed  to  juries  for  authority  upon  any  l^al  propo- 
sition. 

The  rehearing  is  denied. 


A.    M.    CLARK,    Respondent,    v.    P.    E.    SHANNON, 

Appellant. 

The  law  exempts  from  forced  sale  a  tract  of  land  on  which  the  homeatead  is  located 

to  the  extent  of  five  thonsand  dollars  in  valne. 
It  does  not  limit  or  prescribe  the  other  uses  to  which  the  land  may  be  put  if  one  nae 

it  for  a  homestead. 
It  makes  no  difierence  that  the  land  is  divided  bj  imaginary  lines.    The  entire  tract 

of  land,  if  not  exceeding  fire  thonsand  dollars  in  valne,  is  protected. 
When  the  homestead  tract  of  land  does  not  exceed  five  thonsand  dollars  in  Tahie» 

the  husband  cannot  execute  a  mortgage  on  any  portion  thereof  without  the 

concnrrence  of  the  wife. 
Qnwy :  Can  the  husband  alone,  without  the  wife,  set  up  the  defense  of  homestead  t 

Certainly ;  the  proper  practice  is  to  make  the  wife  a  defendant 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, State  of  Nevada,  Washoe  County,  Hon.  C.  C.  Goodwin 
presiding. 

The  facts  of  this  case  are  stated  in  the  opinion. 

North  <&  Harris  J  for  Appellants,  made  the  following  points : 

The  mortgage  executed  by  defendant  did  not  create  a  lien 
on  the  premises  in  dispute. 

There  is  no  finding  of  facts  to  sustain  the  judgment  of  fore- 
closure, and  it  is  therefore  erroneous. 

Tho8,  Fitchj  for  Eespondent. 

The  homestead  law  does  not  exempt  property  from  a  mort- 
gage properly  executed. 

It  is  not  necessary  the  wife  should  join  in  a  mortgage  exe- 
cuted before  the  mortgaged  property  becomes  a  hom^t^. 
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If  this  property  ever  became  a  part  of  the  homestead  it  was 
oolj  by  reason  of  a  dedaration  of  homestead  made  at  a  date 
snbseqaent  to  the  execution  of  the  mortga^. 

The  residence  of  Clark  on  one  lot  could  not  extend  his 
homestead  over  another  and  adjoining  lot  used  for  business 
purposes. 

The  Homestead  Act  exempts  a  quantity  of  land,  t<^ther 
with  the  dwelling  house  and  its  appurtenances.  A  livery 
stable  is  not  appurtenant  to  a  dwelling  house. 

The  law  of  1865  was  not  intended  to  be,  and  could  not  be, 
retroactive  in  its  provisions,  making  mortgages  to  secure  debts 
invalid.    (Constitution  of  Nevada,  Art.  I.,  sec.  15.) 

Opinion  of  the  Court  by  Bbatty,  J.,  full  Bench  concurring. 

The  facts  of  this  case  are  as  follows :  In  May,  1864,  one 
P.  E.  Shannon  was  residing  on  lot  No.  4,  in  a  certain  block 
in  Washoe  City.  On  lot  No.  3  in  the  same  block,  and  imme- 
diately adjoining,  he  had  a  livery  stable.  Each  lot  was  fifly 
by  one  hundred  feet,  the  two  together  making  a  square  of  one 
hundred  feet.  On  the  4th  of  May,  1864,  he  executed  a  note 
to  respondent,  Clark,  for  eight  hundred  dollars,  and  at  the 
same  time  executed  a  mortgage  to  him  on  No.  3  (the  stable 
lot)  to  secure  its  payment.  At  the  time  this  mortgage  was 
executed,  the  wife  of  Shannon  was  living  with  him  on  lot 
No.  4,  and  Shannon  was  conducting  his  livery  business  on 
lot  No.  3;  In  the  latter  part  of  May,  1864,  less  than  a  month 
after  the  mortgage  was  executed,  Shannon  filed  in  the 
Beoorder's  office  some  sort  of  a  declaration  of  homestead, 
including  in  the  premises  described  both  lots  three  and  four. 
After  the  passage  of  the  Act  of  1864-5,  providing  for  the 
registration  of  homestead  claims,  he  also  had  the  two  lots 
recorded  as  a  homestead.  Clark  filed  his  bill  to  foreclose  the 
mortgage  on  lot  No.  8,  and  Shannon  resisted  the  decree  for 
foreclosure  on  the  ground  that  when  he  executed  the  mortgage 
the  stable  lot  constituted  a  part  of  the  homestead  property, 
and  was  not  bound  by  a  mortgage  in  which  the  wife  did  not 
join.  The  only  question  raised  in  the  Court  below  was 
whether,  under  the  circumstances  of  this  case,  the  stable  lot 
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did  constitute  a  part  of  the  homestead  property.  The  Court 
below  held  that  the  homestead  was  confined  to  the  lot  on 
which  the  dwelling  was  situated,  and  did  not  include  a  sepa- 
rate lot  which  was  devoted  to  business  purposes. 

The  statute  provides  that  the  homestead,  consisting  of  a 
quantity  of  land,  together  with  the  dwelling  house  thereon 
and  its  appurtenances,  not  exceeding  in  value  the  sum  of  five 
thousand  dollars,  to  be  selected  by  the  owner  thereof,  shall 
not  be  subject  to  forced  sale  under  execution. 

The  law  also  provides  that  if  a  levy  be  made,  the  owner 
shall  point  out  to  the  Sheriff  what  he  considers  his  homestead, 
and  the  remainder  only  shall  be  subject  to  sale. 

If  the  owner  sets  apart  property  worth  more  than  five 
thousand  dollars,  steps  may  be  taken  by  the  plaintiff  in  execu- 
tion to  appraise  the  property,  and  either  sell  a  portion  thereof 
or  sell  the  whole,  reserving  five  thousand  dollars  of  the  pro- 
ceeds for  the  debtor.  It  is  also  provided  that  no  division  of  the 
homestead  property  shall  be  made  without  the  assent  of  the 
owner  where  it  consists  of  one  acre  or  less. 

Here  then,  is  the  privilege  to  the  debtor  of  selecting  any 
land  included  in  the  homestead  tract,  provided  it  does  not 
exceed  five  thousand  dollars  in  value.  There  is  no  qualifica^ 
tion  as  to  the  uses  to  which  it  may  be  applied. 

The  law  also  seems  to  contemplate  that  the  debtor  shall  not 
under  any  circumstances  be  compelled  to  accept  less  than  one 
acre  of  land  for  his  homestead,  although  half  that  quantity 
might  be  worth  five  thousand  dollars.  It  is  true,  if  the  home- 
stead is  worth  over  five  thousand  dollars,  whether  consisting 
of  an  acre  or  a  quarter  of  an  acre,  it  may  be  sold  by  paying 
five  thousand  dollars  of  the  proceeds  of  the  sale  to  the  debtor. 
But  it  cannot  be  divided,  if  less  than  an  acre,  without  his 
consent.  Here  there  was  less  than  one-fourth  of  an  acre  in 
the  two  lots.  Together  they  only  made  an  area  one  hundred 
feet  square — ^they  were  only  divided  by  an  imaginary  line, 
dividing  lots  three  and  four. 

Had  the  two  lots  been  levied  on,  can  there  be  any  doubt  but 
that  the  defendant.  Shannon,  might  have  notified  the  Sheriff 
that  he  claimed  them  as  a  homestead  ?  If  he  had  done  so,  it 
appears  to  us  they  could  not  possibly  have  been  divided.    It  is 
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admitted  both  together  are  of  less  value  than  five  thousand 
dollars.  Both  together  contain  less  than  an  acre.  There  could 
be  but  two  objections  suggested  to  his  claim  of  the  two  lots — 
one,  that  they  do  not  compose  one  tract  of  land,  because  one- 
half  of  the  land  is  called  lot  4,  and  the  other  lot  3 ;  the  other, 
that  a  distinct  portion  of  the  land  is  devoted  to  business  pur- 
poses. But  as  the  line  between  them  is  merely  imaginary,  we 
think  this  renders  the  first  position  untenable.  No  one  would 
say  that  a  man  might  not  claim  a  homestead  in  a  quarter  sec- 
tion of  land  because  it  was  divided  by  imaginary  lines  into 
forty-acre  tracts. 

We  think  there  is  no  more  force  in  the  other  objec- 
tion that  a  distinct  portion  of  the  property  was  devoted 
to  business  purposes.  The  only  limitation  of  the  right  to 
select  the  homestead  land  is  that  they  shall  not  exceed  five 
thousand  dollars  in  value.  We  do  not  think  it  was  the  policy 
of  the  law  to  preserve  only  a  residence  for  the  family  of  the 
insolvent  debtor,  but  to  secure  also  the  means  of  making  a  liv- 
ing. To  give  an  insolvent  debtor  a  fine  house  to  live  in  with- 
out any  means  to  support  his  family,  would  be  an  injury  to 
his  creditors  without  a  corresponding  benefit  to  the  debtor. 
But  to  protect  him  in  the  enjoyment  of  a  cheap  and  modest 
house  for  his  family,  together  with  such  adjacent  lands  or  busi- 
ness houses  as  will  enable  him  to  decently  support  his  family, 
would  be  wise  and  humane  policy.  We  think  such  was  the 
intention  of  the  law.  If  a  person  is  protected  in  the  enjoyment 
of  a  homestead,  consisting  of  several  hundred  acres  of  land, 
not  more  perhaps  than  an  acre  is  necessary  for  house,  garden, 
yard  and  all  out-buildings  necessary  to  the  proper  enjoyment 
of  his  residence.  All  the  balance  is  devoted  to  the  business  of 
farming,  by  which  he  makes  his  living.  Yet  it  has  never  been- 
questioned  but  that  farms  might  be  set  aside  as  homesteads. 
Why  then  may  not  a  shop,  a  stable,  a  storehouse,  or  a  hotel  be 
set  apart  with  the  homestead  lands  as  readily  as  a  farm,  if  the 
whole  does  not  exceed  in  value  the  sum  of  five  thousand  dol- 
lars ?  We  can  see  no  reason  for  the  distinction.  We  think 
then  this  property  if  so  claimed  woidd  be  exempt  from  execu- 
tion as  a  part  of  the  homestead.  If  exempt  from  execution,  is 
it  not  equally  exempt  from  the  operation  of  a  mortgage  exe- 
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Guted  without  the  concurreiioe  of  the  wife  ?  It  was  a  part  of 
the  identical  land  on  which  the  residence  was  situated.  The 
whole  together  was  worth  less  than  five  thousand  dollars.  Was 
not  the  building  and  occupancy  of  the  house  a  dedication  of 
the  entire  tract  as  a  homestead  ?  Or  rather,  did  not  the  estab- 
lishment of  a  homestead  on  that  tract  of  land  attach  to  the 
entire  tract  the  privilege  of  exemption  from  forced  sale,  so  long 
as  the  whole  tract  with  its  improvements  was  worth  less  than 
five  thousand  dollars?  If  so,  it  appears  to  us  the  husband 
could  not  by  his  own  act,  without  the  wife,  mortgage  a  part  erf 
the  tract,  although  he  left  a  portion  of  it  unincumbered. 

If  the  husband  may  encumber  the  homestead  so  far  as  to 
leave  less  than  five  thousand  dollars'  worth  unincumbered,  he 
may  leave  only  the  smallest  imaginary  amount  of  land  for  the 
homestead — at  least  the  smallest  amount  on  which  he  could 
erect  a  shanty  to  shelter  his  family  whilst  he  was  mortgaging 
the  balance.  We  think  that  no  mortgage  executed  by  the 
husband  alone,  upon  a  homestead  tract  or  any  part  thereof, 
can  be  of  any  validity  imless  that  homestead  tract  exceeds 
five  thousand  dollars  in  value.  The  California  Courts,  in 
cases  similar  to  this,  have  held  that  the  husband  alone  could 
not  set  up  in  hm  answer  to  a  complaint  for  foreclosure  the  fact 
that  the  property  mortgaged  is  homestead  property,  and  that 
his  wife  had  not  joined  in  the  mortgage.  That  before  this 
defense  can  be  made,  the  wife  must  be  a  party.  If  she  is  not 
a  party,  the  decree  must  be  against  the  husband  alone,  and 
afterwards  the  husband  and  wife  may  unite  in  an  action  for 
the  protection  of  the  homestead.  We  think  when  it  appears 
by  the  pleadings  in  the  case  that  the  property  is  claimed  as  a 
homestead,  and  such  facts  are  stated  as  show  a  probable 
ground  for  such  claim,  the  Court  should  not  proceed  with  the 
trial  of  the  case  until  the  wife  is  brought  into  Court,  so  that 
the  decree  may  conclude  all  parties.  But  if  the  case  does 
proceed  to  trial  without  the  wife  being  brought  in,  we  are  not 
satisfied  but  that  the  husband  himself  might  set  up  the  defense 
that  the  mortgage  is  invalid  under  the  statute,  because  exe- 
cuted without  the  wife's  concurrence.  It  is  not,  however, 
necessary  at  this  time  to  decide  that  point,  nor  is  it  necessaiy 
to  determine  at  this  time  what  would  be  the  rights  of  the  par- 
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ties  i^  on  the  wife's  being '  brought  in,  she  should  disdaim 

haying  any  homestead  rights  in  the  property  in  controversy. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

The  Court  below  will  cause  the  wife  of  Shannon  to  be  made 

defendant  in  the  case,  and  upon  her  answer  coming  in  will 

proceed  to  try  and  determine  this  caae  according  to  the  views 

expressed  in  this  opinion.  }  ^ 

1  «« 

1    6iS 

2    l» 

4    465 

— _      ^  _  _,  4    iM 

T.  J.  MILLIKEN  et.  al.,  Respondents,  v.  C.  O.  SLOAT, 

Appellant. 

The  Act  of  the  LegbUtore  of  the  State  of  Nevada  oommonlj  called  the  ''  Spjbifie 
Contract  Act,"  ia  prospeotire  and  not  retroactiTe  in  its  operation.  (Per 
Broanan.) 

Said  Act  ia  in  conflict  with  an  Act  of  GongTe88>  and  therefore  Toid. 

Constitntionalitf  of  the  Act  of  Gongresa  making  United  Statea  Treaaurj  Notea  a 
legal  tender  reaffirmed. 

The  law  of  Congreaa  approved  March  Z,  1868,  indirectly  lieeDong  contracta  for  the 
■ale  of  gold,  refera  to  these  gold  contracta  which  are  not  in  form  technical 
debts,  and  must  be  enforced  hj  action  of  corenant  or  aaanmpsit,  with  an  assess- 
ment and  judgment  for  damages. 

The  licensing  such  contracts  does  not  repeal  or  modify  the  law  of  Oomgreis  miking 
United  States  notes  a  legal  tender  for  all  debts  except  dvtiea,  imposts  and 
interest  on  the  pnblic  debt. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Neyada,  Storey  County,  Hon.  Eichard  Bising 
presiding. 

Wm.  G.  Mv/rpKy^  David  E.  Ba/Uey^  ChoHea  E,  DeLongy  J. 
Medy  Johnson  and  Hai.  Clayton^  for  Appellant. 

Crittenden  <k  SunderUmdy  Hilly  er  cfe  Whitmcmj  Tod  B<Mn- 
9ony  J.  Sedyy  Thos.  WdUy  Thos.  S.  Williams  and  the  Attorney 
General,  (?.  A.  No^wrse^  for  Respondents. 

Miirpky  <&  Bailey  filed  the  following  points  and  authorities 
in  behalf  of  Appellant : 

The  Court  had  no  power  to  render  a  judgment  for  gold  coin 
as  decided  by  tliis  Court  in  Mayna/rd  v.  Newrrum  and  BtcrUng 
V.  Goodman. 
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The  Act  of  Congress  being  supreme,  the  State  law,  which  is 
in  direct  conflict,  must  be  null  and  void.  (Const.  United 
States,  2d  clause  of  Art.  VI.)  This  case  must  be  governed  by 
the  decisions  of  this  Court  above  referred  to. 

When  Congress  has  acted  on  a  certain  subject  within  the 
scope  of  their  authority,  a  State  Legislature  cannot  legislate 
on  the  same  subject  even  in  aid,  much  less  in  opposition,  to  the 
Congressional  enactment.  {Prigg  v.  The  Commonwealth  of 
Pennsylvania^  16  Peters,  417.) 

Legislative  Acts  are  never  retrospective,  unless  made  so  by 
clear  and  express  language. 

When  this  debt  fell  due  it  might  have  been  discharged  in 
legal  tender  notes,  as  this  Court  has  decided.  Ko  State  law 
could  be  passed  binding  a  party  to  pay  more  or  pay  differently 
from  the  manner  he  was  bound  to  pay  when  the  money  fell 
due.     {Ogden  v.  Sanders^  12  Wheaton,  286.) 

The  judgment  does  not  follow  the  contract,  the  contract 
being  alternative  to  pay  gold  or  to  pay  legal  tender  notes  on 
a  certain  basis,  and  is  therefore  erroneous.  {Stockton  v.  Scdbie^ 
1  J.  J.  Marshall,  6.) 

The  Court  erred  in  refusing  to  order  satisfaction  of  judgment 
when  the  full  amount  thereof  was  tendered  in  legal  tender 
notes. 

Thomas  H.  Williams^  for  Respondents,  filed  the  following 
points  and  authorities : 

In  the  construction  of  statutes,  the  primary  object  is  to 
ascertain  the  intention  of  the  Legislature.  (Sedgwick  on  Stat, 
and  Const.  Law,  pp.  229-30-31 ;  Smith  on  Stat,  and  Const. 
Law,  p.  290.) 

Statutes  similar  to  ours  have  been  held  to  apply  to  past 
transactions.  (Sedgwick,  199,  200-1, 410-11-12  ;  17  Barbour, 
358 ;  1  Kernan,  281 ;  Bea/r  River  v.  Eiggins^  27  Cal.  153 ; 
27  New  York ;    Valentine  v.  Center,  28  Cal.) 

Adopting  the  Act  of  another  State,  the  interpretation  of 
that  Act  by  the  Courts  of  the  State  from  which  it  is  taken  is 
also  adopted.    (Smith,  479 ;  Pico  v.  Coleman,  4  Cal.) 

The  "  Specific  Contract  Act"  of  this  State  was  taken  from 
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CaliforDia  alter  it  had  been  construed  in  that  State.   {OaUa/nd 
V.  Lewis,  24  Cal.  46.) 

The  section  in  lieu  of  which  this  was  enacted  has  been 
repealed.    (6  Cal.  383.) 

Tod  Robinson,  for  Eespondents,  filed  a  brief  urging  the 
proposition  that  the  Act  of  the  State  Legislature  is  not  in  conflict 
with  the  Act  of  Congress,  and  therefore  void  and  inoperative. 

Courts  always  enforce  contracts  which  are  not  immoral, 
contrary  to  public  policy,  nor  inhibited  by  positive  enactment. 

To  refuse  to  enforce  this  contract  is,  in  effect,  to  hold  that 
contracts  for  gold  are  illegal. 

Gold  and  legal  tender  notes  are  by  law  put  on  the  same 
footing.  If  a  contract  for  payment  in  gold  is  illegal  and  void, 
then  a  contract  for  payment  in  legal  tender  notes  is  equally 
so.  The  law  makes  no  distinction  between  the  two  kinds  of 
money — ^both  are  a  legal  tender.  But  does  it  follow  that  par- 
ties to  a  contract  are  prohibited  from  making  a  distinction  ? 
The  law  makes  no  distinction  between  ten  dollar  pieces  and 
twenty  dollar  pieces  of  gold  as  a  legal  tender,  yet  we  know  of 
no  reason  why  one  party  might  not  make  a  contract  to  have 
his  debt  paid  in  ten  dollar  pieces,  whilst  another  should  con- 
tract that  his  should  only  be  paid  in  twenty  dollar  pieces. 
Neither  contract  would  be  illegal  nor  contrary  to  the  policy  of 
the  law. 

These  views  were  impressed  by  a  train  of  argument  and 
illustration  too  long  to  be  inserted  in  this  report. 

The  Attorney  General,  Nourse,  filed  a  written  brief,  aver- 
ring, first,  that  the  law  of  Congress  making  the  United  States 
notes  a  legal  tender  was  unconstitutional.  Second — That  even 
if  that  Act  was  not  unconstitutional,  the  State  law  was  not  in 
conflict  with  the  Act  of  Congress.  That  the  Act  of  Congress 
gave  to  debtors  the  privilege  of  paying  in  either  coin  or  paper. 
That  debtors  might,  by  contract,  waive  such  privilege,  and  the 
State  might  give  the  Courts  power  to  enforce  contracts  in 
which  that  privilege  was  waived. 

l%e  case,  after  having  been  once  decided,  was  opened  for 
reargument. 
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The  original  opinion  was  delivered  by  Justice  Bbobkan^ 
Justice  Beatty  concurring. 

The  opinion  of  the  rehearing  was  delivered  by  Justice 
Beatty,  Justice  Brosnan  concurring. 

The  Chief  Justice  dissented  from  both  opinions. 

Opinion  by  BsosNAJif,  J.,  Bbattt,  J.,  concurring,  Lewis,  C. 
J.,  dissenting. 

On  the  15th  day  of  April,  1864r,  the  appellant  executed  and 
delivered  to  one  Finne  his  promissory  note,  payable  in  gold 
coin  on  the  16th  day  of  October  following.  This  note  was 
assigned  to  the  respondents,  the  plaintiffs  below.  On  the  30th 
day  of  January,  1866,  more  than  three  months  after  maturity 
of  the  note,  suit  was  brought  thereon,  a  demurrer  was  inter- 
posed and  overruled  ;  and  a  final  judgment,  no  answer  having 
been  interposed,  was  rendered  in  favor  of  the  plaintiffs  on  the 
lYth  day  of  February,  1865. 

The  judgment  demanded  payment  and  satisfaction  in 
United  States  gold  coin. 

Execution  was  issued,  whereupon  the  defendant  (appellant) 
tendered  the  full  amount  of  the  judgment  and  costs  in  legal 
tender  notes,  commonly  called  "  greenbacks,"  and  moved  the 
District  Court  to  order  satisfaction  of  the  judgment  entered 
of  record.  This  motion  was  denied,  and  the  appeal  in  this 
case  is  taken  from  the  order  and  from  the  judgment.  Two 
objections  are  prominently  presented : 

JPtrst — The  appellant  contends  that  the  Act  of  the  Legisla- 
ture of  this  State,  passed  January  4,  1865,  commonly  styled 
the  "  Specific  Contract  Act,"  is  prospective  and  not  retroactive 
in  its  operation. 

Second — That  if  the  Act  be  retrospective,  it  is  void  because 
it  conflicts  with  the  Act  of  Congress  passed  February  25, 
1862,  which  declares  that  the  notes  of  the  United  States  are  a 
legal  tender  for  the  payment  of  debts,  etc. 

In  our  opinion  both  objections  are  tenable. 

1st.  Is  this  Act  of  January  4,  1865,  retroactive  in  fact! 
Does  it  by  express  terms,  or  unavoidable  implication,  so  clearly 
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embrace  contracts  antecedent  to  its  enactment  as  not  to  admit 
of  a  different  construction? 

Retrospective  laws  have  been  regarded  from  remote  anti- 
quity as  odious  and  tyranical,  and  they  have  been  almost  xmi- 
formly  discountenanced  by  the  Courts  of  Great  Britain  and 
the  United  States.  Bracton,  in  discussing  the  subject,  adopts 
the  maxim  of  the  civil  law  in  these  words :  "  Jf'ova  constitnitio 
fvivHs  forrnam,  debit  imponere  non  proBteritia.^^ 

Lord  Bacon,  in  his  quaint  style,  says :  "  It  is  in  general  true 
that  no  statute  is  to  have  a  retrospect  beyond  the  time  of  its 
commencement."  The  French  code  provides  expressly  that 
no  law  can  have  a  retrospective  effect.  "  All  laws,"  says  Black- 
stone,  "  should  be  made  to  commence  m  futuro ;"  and  the 
Constitution  of  New  Hampshire  declares  "  retrospective  laws 
to  be  highly  injurious,  oppressive  and  unjust."  Thus  we  find 
that  the  power  of  the  Legislature  to  enact  retrospective  laws 
has  been  stubbornly  denied  by  many  able  WTiters. 

Sedgwick,  in  treating  of  the  subject,  makes  use  of  the  fol- 
lowing emphatic  language : 

"  Nothing  short  of  some  great  paramount  emergency  of  pub- 
lic policy  can  justify  laws  of  this  kind,  and  it  will  be  well  for 
all  engaged  in  the  business  of  government  to  understand  and 
remember  that  the  steady  and  uniform  rule  should  be  to  make 
statutes  operate  prospectively  only.  No  exception  should  be 
tolerated  but  on  the  grouhd  of  a  controlling  public  necessity." 
(Sedgwick  on  Stat,  and  Con.  Law,  p.  202.) 

The  foregoing  suggestions  have  been  advanced  with  a  view 
to  admonish  at  least  agamst  a  loose  and  latitudinarian  construc- 
tion of  a  species  of  legislation  objectionable  and  inaccordant 
with  the  fundamental  principles  of  the  social  compact. 

We  would  not  be  understood,  however,  as  alleging  that 
retrospective  legislation  is  not  within  the  scope  of  the  law- 
making  power. 

The  settled  and  approved  doctrine  at  this  day  is,  that  such 
power  exists  outside  of  an  express  and  positive  constitutional 
inhibition  in  certain  enumerated  cases  (as  for  instance,  laws  of 
a  criminal  nature,  or  laws  impairing  the  obligation  of  con- 
tracts, which  are  positively  inhibited),  and  that  the  only  check 
tipon  this  power  seems  to  be,  that  the  Courts  will  not  give  a 
37 
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retrospective  interpretation  to  statutes  unless  the  intention  of 
the  law-makers  is  so  plain,  either  by  express  words,  or  by 
unavoidable  implication,  as  not  to  fairly  admit  of  the  opposite 
construction.  To  state  the  proposition  with  all  the  clearness 
we  can  command,  and  to  avoid  misapprehension,  our  under- 
standing of  the  law  on  this  subject  as  now  settled  is,  that  the 
primary  rule  of  construction  is  to  give  a  statute  a  prospective 
effect,  but  that  the  rule  must  yield  if  the  retroactive  intention 
is  so  plainly  expressed  or  manifest  as  to  leave  no  doubt  upon 
the  mind.  And  this  is  confined  to  cases  where  no  constitu- 
tional objection  interposes,  as  before  stated. 

We  will  instance  some  cases  wherein  laws,  though  confess- 
edly retrospective,  have  been  held  by  the  judiciary  to  be  unob- 
jectionable. Such  are  statutes  declaring  valid  acts  of  officers 
illegally  elected  or  appointed ;  confirming  the  acts  of  towns 
and  corporations,  municipal  or  otherwise ;  correcting  and  rati- 
fying assessments  irregularly  made;  extending  the  time  for 
the  collection  of  taxes,  and  confirming  the  informal  levying  of 
the  same,  and  altering  and  amending  the  modes  of  procedure 
in  judicial  matters. 

In  these  and  other  such  instances  the  laws  clearly  retroact, 
and  individuals  may  sometimes  suffer  thereby,  but  such  laws 
are  supported  solely  upon  tlie  principle  that  the  interests  of 
the  public  are  involved  and  deemed  paramount  to  those  of 
individuals,  a  principle  which  cannot,  we  apprehend,  be 
invoked  in  favor  of  the  respondent  in  the  case  at  bar. 

In  support  of  the  doctrine  that,  in  order  to  give  the  statute  a 
retroactive  effect,  the  law  itself  must  so  state  in  express  terms, 
or  such  intention  must  be  otherwise  clearly  manifest ;  we  will 
refer  to  authorities.  "When  imprisonment  for  debt  prevailed 
in  the  State  of  New  York,  if  a  person  incarcerated  for  that 
cause  merely  stepped  beyond  the  jail  liberties,  it  was  held  to 
be  an  escape,  and  a  right  of  action  instantly  accrued  therefor 
against  the  Sheriff,  and  a  return  or  recapture  before  suit  brought 
was  no  defense  to  the  action.  To  remedy  this  harsh  rule  the 
Legislature  passed  an  Act  declaring  that  a  return  or  recapture 
before  suit  should  be  a  good  defense.  An  action  was  insti- 
tuted against  a  Sheriff'  for  an  escape.  During  the  pending  of 
this  action  the  above  mentioned  statute  was  passed,  and  on  the 
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trial  it  was  contended  that  the  Sheriff  was  entitled  to  its  bene- 
fits (a  recapture  having  been  pleaded),  on  the  ground  that  the 
statute  operated  retrospectively.  There  were  no  express  words 
to  denote  a  retroactive  intention. 

The  Court  held  it  did  not  so  act,  and  Thompson,  J.,  in  his 
opinion  said :  "  It  may  in  general  be  truly  observed  of  retro- 
spective laws  of  every  description,  that  they  neither  accord 
with  sound  legislation  nor  the  fundamental  principles  of  the 
social  compact.  How  unjust,  then,  the  imputation  against 
the  Legislature  that  they  intend  a  law  of  that  description 
unless  the  most  clear  and  uneq\iivocal  expressions  are  adopted." 
{Dash  V.  Van  Vleecky  7  J.  R.  477.)  Indeed  the  authorities 
uniformly  speak  the  same  language.  (  Vide  Bailey  v.  MayoTy 
etc.,  7  Hill,  147;  Peoples.  Carval,  2  Seld.  463;  PaJmerr. 
Cordey^  4  Denio,  376.)  There  is  no  need  of  multiplying 
authorities  to  this  point. 

We  are  of  the  opinion  that  when  a  statute  is  silent  as  to 
past  time  and  events.  Courts  are  bound  to  apply  it  only  pros- 
pectively. {Jarvis  v.  Jarvis^  3  Ew.  Ch.  462 ;  Palmer  v.  Cbn- 
foy,  4  Denio,  376.) 

It  may  be  further  observed  as  a  general  rule,  that  a  statute 
affecting  rights  and  liabilities,  should  not  be  so  construed  as 
to  act  upon  those  already  existing.  To  give  it  that  effect  the 
statute  should  in  express  terms  declare  such  to  be  the  inten- 
tion.   {Johnaon  v.  BurreUy  2  Hill,  238.) 

Now  at  the  time  the  note  in  this  case  was  made  and  matured, 
the  defendant  had  a  legal  right  to  pay  the  amount  stipulated 
in  legal  tender  notes.  That  was  the  law ;  it  entered  into  and 
was  a  part  of  the  contract.  Without  determining,  however, 
at  this  time,  whether  this  was  such  a  "  vested  right "  as  the 
Legislature  had  not  the  power  to  overthow,  it  was  certainly 
such  as  ought  not  to  be  presumed  defeated  by  their  action, 
inasmuch  as  they  have  not  declared  that  intention  by  express 
retrospective  terms. 

Laws  of  this  character  partake  of  the  mischiefs  of  ex  post 
facto  laws ;  and  when  they  affect  contracts  or  property,  would 
be  equally  unjust  as  ex  post  facto  laws  when  applied  to  crimes. 

We  have  not  overlooked  the  case  upon  which  the  respondent 
so  confidently  relies,  viz :  that  of  OalUmd  v.  Lewia^  decideci 
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in  the  Supreme  Court  of  California,  in  which  the  same  ques- 
tion presented  here  was  decided.  That  Court  holds  that  the 
California  statute,  which  is  precisely  like  ours,  is  retrospective 
and  embraces  antecedent  contracts.  While  we  have  the  high- 
est respect  for  the  learning  and  ability  of  the  Judges  who  at 
present  grace  the  bench  of  our  sister  State,  we  are  compelled 
to  say  that  we  are  not  satisfied  with  the  reasoning  or  authority 
mardialed  in  support  of  that  decision. 

In  the  first  place,  OaUcmd  v.  Lewis  does  not  discuss  or 
decide  whether  the  law  was  retroactive  or  only  prospective  in 
effect.  The  learned  Judge  assumes  it  to  be  retroactive,  and 
thence,  by  a  very  natural  process,  argues  that  it  is  valid^  for 
the  reason  that  it  is  not  in  conflict  with  any  vested  right, 
secured  by  constitutional  guarantee'  or  protected  by  the  prin- 
ciples of  universal  justice.  But  the  law  may  be  valid,  though 
not  necessarily  retrospective,  so  as  to  embrace  and  apply  to 
antecedent  contracts. 

Then  the  authorities  invoked  by  the  Court  are  lamentably 
out  of  point. 

The  Kentucky  case  {Cole  v.  Ross^  9  B.  Monroe,  893),  was  an 
action  upon  a  covenant  to  deliver  good  merchantable  pig 
metal,  at  twenty-nine  dollars  per  ton,  to  a  stipulated  amount; 
when  the  commodity,  by  the  terms  of  the  contract,  was  to  be 
delivered,  the  metal  had  advanced  considerably  in  price.  The 
defendant  tendered  the  stipulated  amount  at  the  rate  of  twenty- 
nine  dollars  per  ton,  when  it  was  worth  much  more.  The  Court 
held  it  was  "  a  contract  for  pig  metal  and  not  for  money." 

Of  course,  a  tender  of  the  amount  at  the  stipulated  price  of 
twenty-nine  dollars  per  ton,  when  its  value  had  been  greatly 
enhanced  by  the  time  the  contract  was  to  be  discharged, 
would  not  meet  the  terms  of  the  obligation.  In  such  casea 
the  doctrine  is  settled,  that  the  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  the  breach,  and  that 
amount  not  having  been  tendered,  the  defendant's  liability 
still  existed.  We  find  no  fault  with  this  doctrine,  but  fail  to 
discover  any  analogy  between  that  and  the  case  under  consid- 
eration. The  case  from  Indiana  we  think  less  germain  to  the 
question,  if  possible. 

We  have,  therefore,  come  to  the  conclusion  that  the  Act  of 
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the  Legislature,  approved  January  4,  1865,  does  not  embrace 
contracts  entered  into  before  it  went  into  effect,  and  is  pro- 
spective only  in  its  operations. 

2d.  We  proceed  to  the  consideration  of  the  second  ques- 
tion. Does  the  Act  of  tlie  Legislature  passed  January  4, 
1865,  conflict  with  the  legislation  of  Congress  which  declares 
the  issues  of  the  United  States  notes  to  be  a  legal  tender,  at 
their  face,  in  payment  of  debts  2 

The  first  Act  giving  the  character  of  legal  tender  to  these 
notes  is  that  of  February  25,  1862.  Subsequent  statutes  con- 
tain the  same  phraseology  on  this  subject.  After  declaring 
them  payable  in  all  transactions  to  and  from  the  (xovernment, 
except  customs,  dues  and  interest  on  the  public  debt,  the  Act 
provides  "  and  shall  also  be  lawful  money  and  a  legal  tender 
in  payment  of  all  debts,  public  and  private,  within  the  United 
States,  except  duties  on  importe  and  interest  as  aforesaid."  (12 
Statutes  at  Large,  345.) 

In  the  case  of  Maynard  v,  Neioman^  this  Court  adjudged 
the  constitutionality  and  validity  of  this  law.  Being  valid,  it 
is  supreme.  The  Constitution  of  the  United  States  so  declares 
in  express  and  positive  terms.  "  This  Corfstitution,  and  the 
laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof,  etc.,  shall  be  the  supreme  law  of  the  land,  and  the 
Judges  of  every  State  shall  be  bound  thereby,  and  anything 
in  the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding."   (Const.  U.  S.,  Art.  VI.,  Sec.  2.) 

Having  held  the  Act  of  Congress  valid,  we  cannot  fail  to 
perceive  a  repugnancy  between  it  and  the  Act  of  the  Legisla- 
ture, and  consequently  the  latter  must  yield.  The  one  applies 
to  aU  debts,  public  and  private  (other  than  those  specifically 
excepted),  and  provides  that  they  may  be  paid  and  discharged 
by  legal  tender  notes.  The  State  law  embraces  debts,  not 
within  the  excepted  caaes ;  and  in  efiect  aims  at  engrafting 
other  exceptions  upon  the  Act  of  Congress.  It  is  making  the 
Act  to  read :  except  dnties  on  imports,  interest  on  public  debt 
amd  a  class  of  debts  payable  in  gold  coin.  This  will  not 
answer.  If  the  Legislature  has  the  power  to  make  this 
exception,  it  can  make  other  exceptions  and  thereby  emascu- 
late the  law  of  Congress  so  as  to  render  it  practically  ineffectual. 
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The  demand  for  which  this  action  was  instituted  is  a  debt^ 
as  designated  in  the  Act  of  Congress,  liable  to  be  liquidated 
and  canceled  by  payment  of  legal  tender  notes  at  their  face 
value.  It  makes  no  difference  in  the  eye  of  the  law  that  the 
contract  calls  for  payment  in  gold  coin,  the  legal  character  of 
the  demand,  and  the  force  and  effect  of  the  law  of  Congress 
still  remains  impressed  upon  it.  Can  a  State  law  withdraw  it 
from  the  operation  of  the  paramount  law  ?  It  is  a  debt,  which 
in  virtue  of  the  express  mandate  of  the  supreme  law  may  be 
paid  in  those  issues  which  that  law  itself  called  into  existence. 

But  it  is  said  this  statute  is  merely  remedial,  and  that  the 
remedy  is  strictly  just  and  equitable. 

Admitting  all  this,  and  conceding,  as  we  do,  that  every  prin- 
ciple of  honor  and  honesty  demands  that  the  debtor  should 
discharge  his  engagements  to  the  letter,  still  the  position  we 
take  remains  unaffected.  As  between  the  parties,  it  would  be 
strictly  equitable  and  just  to  compel  the  performance  of  the 
contract  according  to  its  express  terms,  but  in  the  teeth  of  the 
legislation  of  Congress  the  Court  has  not  the  power,  and  we 
cannot  exercise  jurisdiction  in  the  domain  of  ethics,  however 
ignominiously  a  debtor  may  act  in  refusing  to  observe  a  sacred 
regard  for  his  obligations.  The  stubborn  ever-recurring  ques- 
tion is,  does  this  Act  conflict  with  the  law  of  Congress  ?  If  it 
does,  no  matter  how  remedial  or  equitable  it  may  be,  it  is  void 
and  must  disappear  before  the  majesty  of  the  higher  law. 
Was  the  debt  in  question  within  the  provisions  of  the  Act  of 
Congress  ?  Yes.  Was  it  of  either  class  exempted  by  the 
terms  of  that  Act  ?  Clearly  not.  By  what  power  or  author- 
ity, then,  can  the  Legislature  of  a  State  exempt  or  disenthral 
it  from  the  embrace  and  operation  of  the  national  edict  ?  This 
Act  is  in  derogation  of  the  Act  of  Congress.  All  such  laws 
stand  in  direct  and  brazen  antagonism  to  the  policy  of  the 
nation,  and,  practically  extended  through  several  States,  dur- 
ing the  rayless  period  of  the  nation's  travail,  would  have 
inflicted  a  wound  upon  constitutional  liberty  which  the  com- 
ing ages  would  not  see  healed.  Such  laws  in  the  face  of  the 
action  of  the  Congress  of  the  United  States,  asserts  that  most 
abused,  because  illy  understood,  doctrine  of  State  rights  in  its 
most  odious  and  intolerant  aspect. 
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We  are  told  that  two  kinds  of  currency  exist,  and  that  both 
are  different  in  intrinsic  vahie.  Granted  as  a  i'act ;  yet  in  the 
eye  and  judgment  of  the  law,  for  the  purpose  of  discharging 
debts  not  excepted  in  the  Act  of  Congress,  they  are  identical, 
rather  equivalent. 

By  positive  law  a  legal  equality  is  established  between  the 
metallic  coinage  and  the  paper  currency  of  the  Government, 
and  I  hold  that  judicial  inquiry  is  not  admissible  to  make 
any  distinction  between  them,  where  the  debt  or  obligation 
18  expressed  in  Federal  money  or  currencjy.  Casuists  may 
attempt  to  discriminate,  but  their  logic  will  limp  and  halt. 

Government  has  the  power  to  reduce  the  weight  or  debase 
the  fineness  of  its  metallic  currency,  yet  debts  contracted, 
while  the  standard  of  weight  is  say  one  hundred  grains  to  the 
dollar,  may  be  discharged  by  the  new  coin,  though  decreased 
in  intrinsic  value  to  a  standard  below  one  hundred  ;  we  pre- 
sume this  will  not  be  denied.  Indeed  such  fact  is  part  of  the 
history  of  our  Government.  Yet  we  have  heard  no  complaints 
on  that  ground.  We  have  not  read  of  any  objection  to  the 
exercise  of  the  power. 

The  first  silver  dollars  coined  in  1794  weighed  each  four  hun- 
dred and  sixteen  grains ;  in  1837  the  standard  weight  of  the  silver 
dollar  was  reduced  to  four  hundred  and  twelve  and  a  half  gi'ains. 

In  1834  the  weight  of  fine  gold  to  the  dollar  was  reduced, 
and  in  1837  the  standard  of  weight  was  insignificantly  advanced 
to  the  point  at  which,  we  think,  it  now  stands,  namely,  a  nomi- 
nal fraction  over  twenty-three  grains. 

Take  an  illustration.  A  borrows  from  B  one  thousand  dol- 
lars in  gold,  and  agrees  to  pay  it  in  one  year,  gold  coin  alone 
being  current,  legal  tender,  the  standard  weight  of  the  gold 
doUar  at  the  time  of  the  contract  being  fixed  by  law  at  twenty- 
five  grains,  but  before  the  day  of  payment.  Congress  by  law 
reduces  the  standard  weight  of  the  dollar  to  twenty  grains,  but 
making  it  a  legal  tender,  cannot  the  debtor  discharge  the  debt 
with  the  new  coin,  although  of  less  intrinsic  value  than  the 
coin  he  had  of  his  creditor  ?  We  hold  that  he  can ;  because 
the  creditor  is  bound  to  receive  the  public  currency,  and  bound 
to  receive  it  at  its  legal  value.  Ita  lex  scripta  est.  (1  Bouv, 
L.  D.  358.) 
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On  principle,  do  the  creditor's  rights  or  conditions  stand 
upon  a  different  footing,  when  the  same  sovereign  power  which 
made  the  dollar  of  diminished  intrinsic  value  an  equivalent  in 
law  for  the  other  of  greater  intrinsic  value  has  declared  that 
its  notes  of  issue  shall  have  the  like  effect  ?    We  think  not. 

In  this  there  is  nothing  startling.  It  is  incidental  to  the 
mutations  natural  in  governmental  as  in  commercial  affairs. 
And  as  debts  that  may  have  been  contracted  while  gold  and 
silver  were  the  only  legal  tender  (this  debt  was  not  of  that 
kind)  may  now  be  discharged  in  United  States  notes,  so  debts 
incurred  during  the  present  state  and  condition  of  monetary 
affairs,  though  contracted  upon  a  paper  basis  and  calculation, 
will  be  paid  in  gold  and  silver  when  the  metallic  currency  shall 
again  become  the  sole  legal  tender — a  period,  we  are  happy  to 
believe,  fast  approaching. 

We  have  reached  the  following  conclusion  in  this  case,  after 
much  sincere  and  anxious  deliberation :  The  question  discussed 
in  the  last  point  is  new,  and  we  had  consequently  to  rely  upon 
our  own  reflection  and  judgment,  unaided  by  light  from  adju- 
dicated cases.  It  is  indeed  true  that  the  Supreme  Court  of 
California,  in  Carpentierv.Athertoftj  25  Cal.  565,  have  held  a 
doctrine  different  from  that  we  here  maintain. 

It  is  not  from  disinclination  that  we  fail  to  approve  the 
opinion  of  that  learned  Court  upon  so  grave  a  question  as  the 
one  involved,  but  a  sense  of  duty  and  responsibility  to  our 
convictions  of  what  we  believe  the  law  really  is,  forces  us  to 
a  c-onclusion  opposite  to  that  declared  by  that  able  and  highly 
respectable  tribunal. 

Our  opinion  is  that  the  Act  of  January  4,  1865,  is  in  con- 
flict with  the  law  of  Congress  to  which  we  have  referred,  and 
that  it  is  therefore  void. 

The  judgment  and  the  order  appealed  from  must  be  reversed 
so  far  as  it  demands  payment  in  gold  coin,  and  the  Court  below 
is  directed  to  enter  satisfaction  of  the  judgment  upon  pay- 
ment by  the  appellant,  in  any  legal  tender  recognized  by  the 
laws  of  the  United  States,  the  full  amount  of  the  judgment 
and  costs. 

The  costs  of  this  appeal  will  be  paid  by  the  respondents. 

It  is  accordingly  so  ordered. 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1865.        685 

MiUikeB  etakif.  Sloal. 

OPINION  ON  REHEARING. 
Opinion  by  Beatty,  J.,  Bbosnan,  J.,  concurring. 

In  this  case  a  rehearing  was  granted  not  bo  much  because 
the  majority  of  the  Court,  who  concurred  in  the  original  opin- 
ion, had  any.doubt  about  its  correctness,  but  for  the  reason  that 
it  involved  not  only  the  interests  of  the  immediate  parties  to 
that  suit,  but  also  large  interests  which  were  not  represented 
before  this  Court  when  the  case  was  decided. 

In  the  argument  upon  rehearing  the  counsel  for  respondents 
not  only  argued  the  question  as  to  the  legality  of  the  Act  of 
the  Legislature  of  this  State  which  was  in  controversy,  but 
went  into  an  elaborate  argument  of  the  constitutionality  of 
the  Act  of  Congress,  making  United  States  notes  a  legal  tender. 

The  latter  question  was  carefully  considered  by  this  Court 
in  the  case  of  Mayna/rA  v.  Newmam,^  and  we  came  to  the 
unanimous  conclusion  that  the  Act  was  constitutional. 

We  heard  nothing  in  the  reargument  of  this  case  calculated 
in  the  slightest  degree  to  raise  a  doubt  in  our  minds  as  to  the 
correctness  of  our  conclusions  in  that  case.  We  abide  by  that 
decision  and  have  nothing  to  alter  or  amend  therein. 

We  think  that  decision  fully  sustained  by  the  unanimous 
opinion  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  McOuUoch  V.  The  State  of  Maryland. 

The  constitutionality  of  the  very  Act  under  consideration 
has  been  sustained  by  the  Courts  of  highest  resort  in  New 
York,  California,  and,  we  believe,  four  or  five  other  States, 
though  we  have  before  us  only  the  decisions  of  New  York  and 
Oalifbmia  on  this  subject.  (See  27  New  York  R.,  Met/ropoU- 
tan  Bank  et  al.  v.  Van  Dycky  p.  400;  Idck  v.  Faulhier^  25 
Cal.  404.) 

We  learn  from  newspaper  report  that  the  Court  of  Appeal 
of  the  State  of  Kentucky  has  held  the  Act  to  be  unconstitu- 
tional. 

There  is  then  an  overwhelming  weight  of  judicial  authority 
sustaining  the  constitutionality  of  the  law. 

On  the  other  side  we  have  not  been  referred  to  one  single 
judicial  opinion  (even  the  Kentucky  decision  was  not  referred 
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to),  but  we  have  had  quoted  a  number  of  political  speeches 
made  in  Congress,  some  whilst  this  law  was  under  considera- 
tion, others  when  totally  different  matters  were  being  discussed. 

The  opinions  of  great  men  are  entitled  to  some  consideration 
at  all  times.  But  those  who  are  familiar  with  the  history  of 
this  country  and  know  how  often  our  great  men  have  changed 
their  views  about  the  constitutional  powers  of  Congress,  will 
not  be  disposed  to  give  great  weight  to  opinions  about  such 
matters  expressed  in  political  debates.  Perhaps  the  absurdity 
of  giving  weight  to  such  opinions  could  not  be  better  shown 
than  by  simply  mentioning  the  fact  that  the  respondents  quote 
Daniel  Webster  as  authority  for  the  strict  construction  doc- 
trines advocated  by  them,  whilst  the  appellant  quotes  John  C. 
Calhoun  as  authority  for  the  doctrine  that  Government  may 
issue  bills  of  credit. 

Of  all  our  distinguished  public  men,  John  C.  Calhoun  and 
Thomas  Jefferson  carried  their  State  rights  views  to  the  most 
extreme  and  pernicious  limits.  Calhoun  is  quoted  as  authority 
for  issuing  bilfs  of  credit.  Thomas  Jefferson  sanctioned  the 
purchase  and  acquisition  of  Louisiana,  an  act  more  difficult  to 
justify  under  the  Constitution  than  any  other  act  ever  per- 
formed by  the  General  Government  prior  to  that  time.  Since 
then  we  have  followed  the  precedent  and  acquired  various 
other  Territories.  Indeed,  it  might  be  shown  that  no  States 
rights  politician  has  ever  hesitated  when  in  power  to  adminis- 
ter the  affairs  of  Government  upon  principles  completely  at 
variance  with  those  views  expressed,  whilst  in  opposition  to 
some  other  existing  Administration. 

Before  leaving  this  branch  of  the  case,  the  writer  of  this 
opinion  cannot  refrain  from  expressing  his  dissent  from  some 
of  the  views  expressed  by  counsel  in  the  argument.  One  of 
the  learned  counsel  for  respondents  asserts  that  the  advocates 
of  the  doctrine  that  Congress  has  the  power  to  make  treasury 
notes  a  legal  tender  must  show  that  power  to  be  conferred 
under  some  one  of  the  special  grants  of  power  enumerated  in 
Section  8  of  Article  I.  of  the  Constitution,  or  fail  to  sustain 
their  cause. 

That  the  doctrine  that  Congress  may  derive  such  power  from 
the  general  nature  of  the  authority  conferred  on  them,  and  the 
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necessity  of  selecting  the  proper  means  of  carrying  out  their 
delegated  authority  and  maintaining  the  existence  of  the  Gov- 
ernment, is  a  new  and  startling  theory.  Yet  this  is  precisely 
the  theory  maintained  by  the  Supreme  Court  in  the  case  of 
MoOuUoch  V.  State  of  Marylamd.  The  Court  there  do  not  put 
the  authority  to  charter  a  bank  upon  any  one  of  the  delegated 
authorities.  But  they  put  it  on  the  doctrine  that  there  are  many 
expressly  delegated  powers,  such  as  "  to  levy  and  collect  taxes, 
to  borrow  money,  to  regulate  commerce,  to  declare  and  conduct 
a  war,  to  raise  and  support  armies  and  a  navy,"  etc.,  and  that 
Congress  must  have  the  choice  of  means  to  aid  and  assist  in  car- 
rying out  these  primary  objects  of  the  Government.   • 

If  a  bank  will  facilitate  them  in  doing  any  or  all  these 
things,  they  have  a  right  to  charter  it.  Just  so  in  this  case, 
if  the  making  of  Treasury  notes  a  legal  tender  is  calculated 
to  aid  and  facilitate  the  action  of  the  Government  in  collect- 
ing revenue,  conducting  a  war,  preserving  its  own  existence, 
and  performing  many  other  of  the  expressly  granted  powers 
of  Congress,  it  is  constitutional.  The  counsel  failed  to  show 
any  distinction,  or  even  to  attempt  to  show  any  between 
this  case  and  the  one  referred  to.  Certainly  he  may  read  the 
opinion  of  the  Supreme  Court  of  tiie  United  States  in  the 
case  referred  to  through  from  the  first  to  the  last  line,  and  he 
will  not  find  any  place  where  the  Court  refers  the  power  of 
Congress  to  charter  a  bank  to  any  one  of  the  expressly  dele- 
gated powers.  Yet  he  claims  that  the  same  doctrine,  when 
asserted  in  Maynard  v.  Newmcm^  is  new,  startling,  and  with- 
out precedent. 

There  is  another  portion  of  the  opinion  in  Maynm^d  v. 
Newman  which  drew  from  the  same  counsel  some  most 
remarkable  comments. 

In  speaking  of  that  portion  of  the  opinion  which  treats  of 
the  first  clause  of  the  8th  Section  of  the  1st  Article  of  the 
Constitution,  counsel  stated  that  if  the  author  of  the  opinion 
had  discovered  to  what  the  views  therein  expressed  lead,  he 
would  have  shrunk  back  startled  and  amazed  as  if  he  had  sud- 
denly discoveited  a  yawning  chasm  in  the  path  along  which  he 
had  been  daily  accustomed  to  walk  unconscious  of  the  danger 
beneath. 
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He  then  went  on  to  argue  that  such  a  construction  of  the 
Constitution  would  give  almost  unlimited  power  to  CongresB 
and  create  the  most  odious  and  revolting  of  despotisms. 

Undoubtedly  such  a  construction  might  somewhat  enlarge 
the  powers  of  Congress,  yet  they  would  not  be  unlimited. 
There  are  many  express  restrictions  on  the  power  of  Congress 
in  the  Constitution. 

If  the  Constitution  authorized  Congress  to  do  any  act  which 
that  body  thought  conducive  to  the  common  defense  and  gen- 
eral welfare  of  the  whole  people  of  the  United  States,  and  the 
perpetual  maintenance  of  the  General  Government,  except 
those  things  which  are  expressly  prohibited  in  the  Constitu- 
tion, yet  Congress  would  not  then  have  more  unlimited  power 
than  the  State  Legislatures  generally  have.  Why,  then, 
should  we  assume  that  under  Congressional  rule  the  Govern- 
ment would  become  an  odious  despotism  ? 

Why  assume  that  every  man  who  fills  the  Executive  chair 
of  the  nation  or  occupies  a  seat  in  Congress  should  be  a  Nero 
or  Caligula,  whilst  every  State  Legislature  is  held  pure  and 
immaculate  t  As  a  general  rule,  the  smaller  and  more  insig- 
nificant the  legislative  body,  the  more  is  it  liable  to  be  influ- 
enced by  selfish  and  corrupt  motives.  Take  a  school  district 
in  which  there  are  only  twelve  voters,  five  of  them  owning  all 
the  real  estate,  and  seven  of  them  owning  principally  the  per- 
sonal property,  and  the  seven  will  vote  a  tax  exclusively  on 
the  real  estate  to  build  a  school-house.  If  the  majority  should 
be  the  other  way  they  will  levy  the  tax  exclusively  on  the 
personal  estate.  So,  too,  instances  are  not  wanting  of  State 
legislators  and  Executives  being  purchased  like  cattle  in  the 
market. 

Although  there  have  doubtless  been  some  corrupt  members 
of  Congress,  there  has  never  been  a  wholesale  purchase  of  that 
body. 

We  may  reasonably  hope,  firom  its  numbers  and  respecta- 
bility, that  it  never  will  be  purchasable. 

So  far  from  Congress  ever  having  played  the  part  of  tyrants, 
the  only  reasonable  complaint  of  the  people  has  been,  that 
under  the  trying  circumstances  of  the  late  civil  war  they  failed 
to  exercise  that  severity  against  the  open  enemies  of  ^tte  gouq- 
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try  which  has  nnder  similar  circnmstances  been  exercised  by 
every  other  Government  in  the  world.  We  think  it  bad  taste, 
to  say  the  least  of  it,  to  charge  that  Government  with  a  ten- 
dency towards  despotism,  which,  during  a  four  years'  struggle 
for  its  existence  has  not  only  conducted  a  gigantic  war  against 
its  revolted  States  with  more  humanity  and  forbearance  than 
was  ever  shown  by  any  other  nation  whilst  engaged  in  such  a 
war,  but  during  the  entire  period  has  given  protection  alike  to 
its  patriotic  citizens  and  to  the  thousands,  we  might  perhaps 
say  millions,  of  discontented  residents  within  its  acknowledged 
jurisdiction,  who  have  openly  sympathized  with  the  public 
enemy,  rejoiced  at  their  victories,  groaned  over  their  defeats, 
and,  as  far  as  in  their  power  lay,  furnished  money,  means  and 
men  to  overthrow  the  Government  which  was  protecting  them. 
The  history  of  the  world  may  be  searched  in  vain  for  a 
parallel  case. 

But  we  feel  that  we  have  already  said  enough  on  this  branch 
of  the  subject,  and  refer  to  the  opinion  in  Maynard  v.  Nevy- 
mcm^  for  the  reasons  for  holding  tlie  Act  of  Congress  constitu- 
tional. 

Let  US  now  examine  the  Act  of  Congress  and  of  this  State 
and  see  if  they  are  in  conflict. 

The  Act  of  Congress  approved  February  25, 1862,  author- 
izes the  issuance  of  one  hundred  and  fifty  millions  of  United 
States  notes  (more  commonly  called  greenbacks  or  Treasury 
notes),  and  provides,  among  other  things,  that  such  notes  shall 
be  "  lawful  money  and  a  legal  tender  in  payment  of  all  debts, 
public  and  private,  within  the  United  States,  except  duties  on 
imports  and  interest  as  aforesaid." 

The  interest  referred  to  is  the  interest  on  the  public  debt. 
Subsequently  other  laws  were  passed  authorizing  additional 
issues  of  United  States  notes,  which  are  also  made  legal 
tenders.  The  question  is,  does  the  State  law  conflict  with  the 
law  of  Congress.  The  language  of  the  Congressional  Act  isi 
certainly  very  broad.  It  provides  such  notes  shall  be  a  legal 
tender  for  all  debts.  Now  what  is  a  debt  %  Bouvier  defines 
a  debt  to  be  "  a  sum  of  money  due  by  certain  and  express 
agreement."  He  further  says.:  "Debts  arise  or  are  proved 
by  matter  of  record,  as  judgment  debts;  by  bonds  or  special- 
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ties ;  and  by  simple  contracts,  where  the  quantity  is  fixed  and 
specified,  and  does  not  depend  on  any  future  valuation  to  set- 
tle it." 

Burrill  gives  Mr.  Stephens  as  authority  for  the  proposition 
that  a  debt  is  not  a  contract,  "  but  the  result  of  a  contract." 

He  further  says:  "The  word  debt  is  of  large  import, 
including  not  only  debts  of  record  or  judgments  and  debts  by 
specialty,  but  also  obligations  arising  under  simple  contract  to 
a  very  wide  extent."  These  are  the  technicsd  and  correct 
definitions  of  debt.  Both  authors  show  that  in  a  popular 
sense  and  under  some  circumstances  the  word  debt  may  be 
more,  but  never  less  comprehensive. 

A  promise,  then,  to  pay  a  certain  or  definite  sum  in  United 
States  gold  coin  is  a  debt ;  for  nobody  disputes  the  fact  that 
gold  coin  is  money. 

The  State  law  provides  in  section  2d,  that  "  In  an  action  on 
an  express  contract,  or  obligation,  for  the  direct  payment  of 
money,  made  payable  in  a  specified  kind  of  money  or  currency, 
judgment  for  the  prevailing  party,  whether  the  same  be  by 
default  or  after  verdict  or  decision  of  the  Court  or  referee, 
shall  follow  the  contract  or  obligation  and  be  made  payable  in 
the  kind  of  mony  or  currency  specified  therein."  In  section 
3d  it  provides,  when  directing  how  the  execution  shall  issue  to 
enforce  the  judgment,  as  follows : 

"  If  it  be  issued  on  a  judgment  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  2  of  this 
Act,  it  shall  also  require  the  Sheriff  to  satisfy  the  same  in  the 
kind  of  money  or  currency  in  which  said  judgment  is  made 
payable,  and  the  Sheriff  shall  refuse  payment  in  any  other 
kind  of  money  or  currency ;  and  in  case  of  levy  and  sale  of 
the  property  of  the  judgment  debtor,  he  shall  refuse  payment 
from  any  purchaser  at  such  sale  in  any  other  kind  of  money 
or  currency  than  that  specified  in  the  execution." 

Now,  taking  these  two  provisions  together,  does  not  the 
State  law  clearly  provide  that  the  United  States  notes  shall 
not  be  a  legal  tender  for  certain  debts  which  are  not  excepted 
in  the  Act  of  Congress. 

The  obligation  to  pay  gold  is  a  debt ;  the  judgment  on  that 
obligation  is  also  a  debt.    The  State  law  prohibits  the  Sheriff 
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from  taking  United  States  notes  or  anything  else  but  gold  on 
a  debt  expressed  to  be  payable  in  gold.  Taking  the  two  laws 
together,  and  they  may  be  said  to  read  thus :  United  States 
notes  shall  be  lawful  money  and  a  legal  tender  for  all  debts 
except  impost  duties,  interest  on  the  public  debt,  and  such  debts 
as  contracting  parties  may  expressly  agree  shall  be  discharged 
in  another  and  different  kind  of  money. 

In  other  words,  here  is  an  amendment,  an  additional  excep- 
tion engrafted  on  the  law  of  Congress  by  a  State  Legislature. 
But  this  is  not  the  only  amendment  to  the  Act  of  Congress 
passed  by  this  State.  Another  section  provides  as  follows: 
"  The  provisions  of  this  Act  shall  apply  to  all  actions  or  implied 
contracts  or  obligations  contracted  or  incurred  after  the'passage 
of  this  Act,  when  it  shall  appear  on  the  trial  to  the  satisfaction  of 
the  Court,  jury  or  referee,  that  the  debt  or  obligation  was  con- 
tracted or  incurred  upon  the  basis  of  any  particular  kind  of 
money  or  currency."  If  the  State  Legislature  could  pass  these 
sections  modifying  and  controlling  the  Act  of  Congress,  they 
could  certainly  pass  others  of  a  similar  nature.  They  could  add 
another  section  of  the  law  declaring  that  all  contracts  made  in 
the  State  should  be  taken,  held  and  presumed  to  have  been 
contracted  on  a  gold  basis,  except  where  the  contrary  should 
be  shown  by  the  production  of  a  written  agreement  specifying 
that  payment  was  to  be  or  might  be  made  in  United  States 
notes.  The  Legislature  might,  by  a  still  further  clause,  enact 
that  when  a  contract  was  made  payable  in  United  States  notes, 
and  suit  was  brought  on  such  contract,  that  no  judgment  should 
be  rendered  on  said  contract  payable  in  such  notes  or  in  money 
generally,  but  a  jury  should  ascertain  what  was  the  gold  value 
of  the  notes  the  day  they  were  by  contract  to  be  paid ;  that 
a  judgment  should  be  rendered  for  such  amount,  which 
should  only  be  discharged  with  gold  coin.  The  enactment  of 
these  several  clauses  would  completely  repeal  the  Act  of  Con- 
gress, and  the  parties  to  money  contracts  would  stand  precisely 
as  if  no  such  law  had  ever  been  passed.  If  Congress  had  never 
enacted  that  such  notes  should  be  legal  tenders  or  lawful 
money,  still  a  citizen  might  contract  to  pay  an  amount  of  them 
at  a  certain  day.  If  he  tendered  them  at  the  day  fixed  it 
would  be  a  good  tender  as  of  personal  property*    If  he  failed 
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to  tender  them  that  day  a  cause  of  action  would  arise  to 
recover  their  value  in  money. 

Can  it  be  contended  that  Congress  may  legally  pass  a  law 
and  a  State  Legislature  may  legally  repeal  it  ?  If  they  cannot 
repeal  it,  can  they  modify  it  ? 

We  have  shown  that  the  State  law  under  discussion  does 
modify  the  Act  of  Congress  in  two  particulars.  If  two  other 
modifications  are  made  (we  cannot  see  why  the  Legislature 
may  not  modify  the  law  in  four  particulars  if  it  may  in  two) 
the  effect  will  be  to  render  the  law  entirely  inoperative.  We 
cannot  see  much  difference  between  repealing  a  law  in  express 
terms,  and  so  restricting  and  modifying  its  terms  as  to  render 
it  totally  inoperative. 

But  it  is  said  Congress  has  made  both  gold  and  United 
States  notes  a  legal  tender,  and  a  debtor  may  waive  his  right 
to  pay  in  notes  and  pay  in  gold  coin.  That  nobody  disputes. 
If  any  man  owes  a  debt,  he  may  pay  it  in  gold  if  he  likes  to  do 
so,  and  has  the  gold  wherewith  to  pay.  The  State  could  not 
prohibit  him  from  so  doing.  But  those  who  talk  about  a 
waiver  under  the  provisions  of  the  State  law,  do  not  seem  £o 
understand  the  meaning  of  the  term  they  use.  A  waiver  Ib 
defined  to  be  "  the  relinquishment  or  refusal  to  accept  of  a 
right."  Now  in  'all,  or  at  least  most  of  these  contracts  made 
under  the  Specific  Contract  Act,  the  debtor  binds  himself  at 
the  very  inception  of  the  debt  that  he  will  pay  in  gold  and  not 
in  paper  money.  Then  if  the  contract  is  a  legal  one,  he  never 
did  have  the  right  or  power  to  discharge  his  debt  in  paper 
money. 

Why,  then,  talk  about  waiving  a  right  he  never  possessed  f 
It  is  true  that  when  a  new  note  is  given  for  an  antecedent 
debt,  it  might,  with  propriety,  be  said  that  if  the  old  debt  waa 
payable  in  money  generally,  and  the  new  note  stipulated  for 
payment  in  gold  coin,  this  would  be  a  waiver  of  a  pre-existing 
right.  But  in  most  cases  gold  notes  are  made  for  a  considera- 
tion which  passes  when  the  note  is  executed.  In  such  case  the 
debtor  (supposing  the  State  law  to  be  valid)  never  possessed 
the  right  to  pay  in  anything  but  gold.  How  could  he  waive  a 
right  he  never  possessed  ?  The  use  of  this  term  is  simply  an 
evasion  of  the  true  issue.    The  true  question  is  this :  Can  a 
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State  Legislature  license  two  of  its  citizens  to  contract  that  a 
positive  law  of  Congress  shall  be  inoperative  and  void  so  far  as 
it  affects  their  pecuniary  transactions  ?  The  proposition  put 
in  plain  English  would  be  laughed  at.  Hence  the  necessity 
of  covering  it  up  and  concealing  the  true  point  by  the  use  of 
false  terms. 

There  can  be  no  doubt,  as  a  general  rule,  that  a  man  may, 
in  a  civil  action,  waive  most  of  his  rights.  But  parties  to 
actions  cannot  waive  the  rights  of  strangers  nor  supersede  the 
laws  of  the  land. 

In  those  States  where  they  have  statutes  making  notes  given 
for  usury  and  on  gaming  considerations  void,  one  who  is  sued 
on  such  notes  may  fail  to  answer  and  thereby  waive  his  right 
to  make  such  defense. 

But  suppose  a  case  where  a  party  gives  a  note  for  usury  or 
for  a  gaming  consideration,  and  inserts  a  clause  in  the  note, 
whereby  he  agrees  not  to  plead  the  usurious  or  gambling  con- 
sideration of  tlie  note  as  a  defense.  When  he  is  sued  he  does, 
notwithstanding  his  promise  to  the  contrary,  plead  usury  or 
gaming,  as  the  case  may  be,  and  the  other  party  puts  in  his 
replication  admitting  the  illegality  of  the  consideration,  but 
setting  up  this  special  contract  not  to  put  in  the  plea  of  such 
illegality,  would  not  such  a  replication  be  received  by  any 
Court  as  a  pleasant  jest  rather  than  a  serious  defense?  Is 
there  a  lawyer  in  the  world,  having  a  particle  of  common  sense 
or  the  least  regard  for  his  character  and  reputation,  who  would 
attempt  seriously  to  support  such  a  pleading  by  argument  ? 
Any  lawyer  would  say  at  once,  this  is  absurd. 

Two  people,  by  their  private  agreement,  cannot  suspend  the 
operation  of  a  positive  statutory  enactment.  Yet  is  not  that 
case  precisely  the  same  as  the  one  under  consideration,  with 
this  exception  ? 

In  the  case  put,  the  parties,  upon  their  own  authority, 
attempt  to  suspend  the  operation  of  a  public  Act. 

In  this  case  two  parties  attempt  to  suspend  or  modify  the 
operation  of  an  Act  of  Congress  and  plead  a  license  of  the 
State  for  so  doing. 

Another  instance,  a  party  wishing  to  raise  money,  mortgages 
his  estate  and  agrees  in  the  instrument  of  mortgage  that  if  the 
88 


Digitized  by 


Google 


m       STTPREME  COtJtll?  OF  IffeVADA,  1866. 


MiUiken  a  al,  v.  Sloat. 


debt  is  not  paid  at  maturity  he  will  waive  his  right  to  redeem, 
and  the  title  of  the  estate  shall  thereupon  pass  absolutely  to 
the  mortfi^agee.  There  is  no  express  law  forbidding  such  cou- 
tractSj  but  they  are  thought  to  be  hard,  unfair  and  oppressive. 
Courts  have  universally  disregarded  such  agreements  (or  waiv- 
ers as  perhaps  respondents  would  rather  call  them),  and  allowed 
the  mortgagor  to  redeem  on  equitable  terms,  although  the  debt 
was  not  paid  or  tendered  at  maturity. 

These  examples  sliow  that  Courts  do  not  regard  or  enforce 
contracts  made  either  in  violation  of  public  statutes  or  in  viola- 
tion of  public  policy. 

We  are  told  tliat  the  law  requires  of  indorsers  that  a  demand 
should  be  made  by  them  at  the  proper  time  and  place  on  the 
maker  of  a  note,  and  if  he  fails  to  pay,  prompt  notice  should 
be  given  to  the  indorser,  and  if  these  things  are  not  done  the 
indorser  is  not  liable. 

But  if  at  a  time  a  man  indorses  a  note  he  writes  on  the  back 
of  the  note, "  I  waive  demand  and  notice  of  non-payment,"  he 
is  liable  notwithstanding  there  is  no  demand  and  no  notice  of 
non-payment. 

We  are  told  this  is  a  ca«e  exactly  like  that  of  waiving  the 
right  to  pay  a  debt,  in  a  particular  kind  of  currency. 

This  is  certainly  an  ingenious  argument,  and  might  be  well 
calculated  to  deceive  a  man  who  was  not  a  lawyer.  But  the 
Court  should  be  presumed  to  have  some  little  knowledge  of 
the  reason  on  which  rules  of  law  are  founded.  Why  is  an 
indorser  liable  at  any  time  ? 

Simply  because  he  has  contracted  to  be  liable.  When  he 
writes  his  name  in  blank  on  the  back  of  a  note,  it  is  in  effect 
signing  a  vsmutten  contract,  or  rather  affixing  his  signature  to  a 
blank  contract  which  he  authorizes  another  to  fill  up  to  this 
effect :  "  For  value  received,  I  assign  the  within  note  to  A  B, . 
and  agree  that  if  he  presents  it  to  the  maker  the  day  it  is  due, 
demands  payment,  and  in  case  of  a  refusal  or  failure  to  pay 
notifies  me  promptly,  I  will  be  responsible  for  amount  of  note, 
interest  and  costs." 

But  if  at  the  time  he  writes  his  name  he  also  indoles  on  the 
note»"  I  waive  demand  and  notice,"  then  his  contract  is  to  this 
effect^  ^^  I  assign  the  within  note  to  A  B,  and  if  the  maker  does 
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not  pay  the  same  at  maturity,  I  will  be  responsible  foramount 
of  note  and  interest." 

Here  the  responsibility  of  the  indorser  is  changed  because 
he  has  made  a  different  contract.  There  is  not  a  word  in  the 
law  saying  the  indorser  may  not  make  the  one  contract  or  the 
other.  He  has  made  in  either  case  a  legal  contract  (one  which 
contravenes  no  written  nor  unwritten  law),  not  in  express 
words,  but  by  implication  arising  from  the  nature  and  general 
understanding  of  the  parties.  Just  as  a  party  by  implication  of 
law  agrees  and  contracts  to  pay  for  goods  he  orders  a  merchant 
to  send  to  his  house  or  store,  though  in  direct  words  he  says 
nothing  about  paying.  But  if  there  were  a  statutory  law 
declaring  that  no  indorser  of  a  promissory  note  or  bill  of 
exchange  should  be  liable  on  his  indorsement,  whatever  the 
form  thereof,  without  due  notice,  demand  and  protest  as 
required  by  the  law  merchant,  then  no  contract  of  the  parties 
could  dispense  with  or  waive  the  operation  of  that  law.  So  in 
this  case  the  parties  cannot  by  contract,  waive,  destroy  or  set 
aside  the  express  letter  of  the  law  of  Congress. 

We  have  in  a  manner,  at  least  satisfactory  to  ourselves, 
shown  this  Act  of  the  Legislature  is  in  direct  conflict  with  the 
very  words  of  the  Act  of  Congress. 

We  think  it  may  as  readily  be  shown  it  is  in  conflict  with 
the  policy  of  Congress.  .  The  Act  says  the  notes  to  be  issued 
shall'be  a  legal  tender  for  all  debts,  etc.,  except,  etc.  All  debts 
may  be  considered  under  two  classes. 

First — Debts  contracted  before  the  passage  of  this  Act. 
Second — ^Debts  contracted  subsequent  to  its  passage.  It  has 
been  questioned  whether  the  Act  was  intended  to  be  retroac- 
tive and  apply  to  former  debts,  but  no  one  questions  that  it 
was  intended  to  apply  to  future  or  subsequent  debts.  If  the 
law  applies  to  pre-existing  debts  (and  it  has  been  so  held  by 
this  and  other  Courts),  Congress  may  have  been  influenced  by 
two  motives  in  making  them  a  legal  tender  for  this  class  of 
debts. 

First,  to  afford  a  relief  to  the  debtor  class  who  would  other- 
wise have  been  ruined  by  the  exorbitant  demand  for,  and  sud- 
den rise  in,  the  price  of  gold.  In  fact  from  its  almost  total 
withdrawal  from  circulation  in  the  Eastern  States.    The  only 
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other  motive  that  could  have  actuated  Congress  in  making 
them  a  legal  tender  for  this  class  of  debts,  must  have  been  to 
render  the  notes  more  valuable  and  to  prevent  as  far  as  prac- 
ticable their  greater  depreciation  in  the  market. 

In  making  them  a  legal  tender  for  future  debts,  they  must 
have  been  influenced  mainly  by  tlie  latter  motive.  Even 
without  the  Act  making  them  lawful  money  and  a  legal 
tender,  parties  might  have  contracted  for  the  payment  of  such 
notes  in  their  ordinary  business^  and  although  witliout  the  Act 
making  them  la\\^ul  money,  etc.,  no  judgment  could  have 
been  discharged  in  such  paper,  the  money  judgments  on  such 
contracts  would  only  have  been  for  the  cash  value  of  the 
notes,  which  would  not  have  been  particularly  oppressive. 

Then  we  can  see  no  object  that  could  have  influenced  Con- 
gress to  make  them  a  legal  tender  for  future  debts,  but  that  of 
making  the  notes  more  current,  giving  them  more  value  in  the 
market,  and  checking  as  far  as  might  be  their  depreciation. 
Any  law  or  contract  which  would  prevent  their  being  received 
as  a  legal  tender  for  any  purpose  other  than  those  exceptions 
made  by  Congress,  would  have  the  direct  effect  of  diminish- 
ing their  circulation,  decreasing  their  value,  and  to  some 
extent  increasing  their  depreciation.  We  think,  then,  that 
the  law  of  the  State,  and  contracts  made  under  it,  are  directly 
in  conflict  with  the  law  of  Congress,  and  contrary  to  the 
policy  of  the  Government. 

Being  contrary  to  the  letter  of  the  law,  the  State  Act  is 
ineffectual  to  prevent  the  TTnited  States  notes  from  being  a 
legal  tender  for  any  debt,  whether  the  same  be  evidenced  by 
matter  of  record  [judgment],  by  specialty  or  by  simple  con- 
tracts. 

Whether  debts  contracted  in  violation  of  the  spirit  of  the 
law,  in  contravention  of  public  policy,  and  with  a  view  to 
evade  the  letter  of  the  law,  are  not  absolutely  void,  is  a  ques- 
tion which  has  not  been  argued  or  presented  before  tliis  Court, 
and  on  which  it  is  not  necessary  to  pass. 

But  it  is  contended  that  whatever  may  have  been  the  effect 
of  the  law  of  Congress  we  have  been  considering,  that  that 
body  afterwards  passed  laws  in  effect  licensing  and  legalizing 
loans  of  gold,  fixing  the  stamp  duties  which  should  be  paid  on 
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such  loans,  etc.,  and  that  it  cannot  be  contended  that  Con- 
gress would  license  an  Act  to  be  done  and  still  deny  a  party 
all  benefit  arising  from  said  Act.  Deny  him  the  right  to 
enforce  a  contract  after  he  had  paid  the  Government  for  the 
right  to  enter  into  it. 

The  first  Act  referred  to  is  one  passed,  or  rather  approved, 
March  3,  1863,  entitled  "  An  Act  to  amend  an  Act  entitled 
an  Act  to  provide  internal  revenue  to  support  the  Govern- 
ment and  pay  interest  on  the  public  debt,"  approved  July  1, 
1862,  and  for  other  purposes. 

This  Act  has  been  repealed,  and  is  not  now  a  part  of  the 
law  of  the  country.  But  the  note  sued  on  in  the  case  under 
consideration  was  executed  in  April,  1864,  while  this  Act  was 
in  force.  Let  us  see  how  it  is  to  be  affected  by  the  Act 
referred  to.  Section  4  provides  as  follows — we  quote  only 
such  portions  as  can  affect  the  question  being  discussed : 

"  That  all  contracts  for  the  purchase  or  sale  of  gold  or  silver  • 
coin,  or  bullion,  and  all  contracts  for  the  loan  of  money  or 
currency  secured  by  pledge  or  deposit,  or  other  disposition  of 
gold  or  silver  coin  of  the  United  States,  if  to  be  performed 
after  a  period  exceeding  three  days,  shall  be  in  writing  or 
printed,  and  signed  by  the  parties  or  their  agents  or  attorneys, 
and  shall  have  one  or  more  adhesive  stamps  as  provided  in  the 
Act  of  which  this  is  an  amendment,  equal  in  amount  to  one- 
half  of  one  percentum,  and  interest  at  the  rate  of  six  per- 
centum  per  annum  on  the  amount  so  loaned,  pledged  or 
deposited. 

"  And  no  loan  of  currency  or  money  on  the  security  of  gold 
or  silver  coin  of  the  United  States  as  aforesaid,  or  of  any  certifi- 
cate or  other  evidence  of  deposit  payable  in  gold  or  silver  coin 
shall  be  made,  exceeding  in  amount  the  par  value  of  the 
coin  pledged  or  deposited  as  security ;  and  any  such  loan  so 
made  or  attempted  to  be  made,  shall  be  entirely  void.  Pro- 
vided, that  if  gold  or  silver  coin  he  loaned  at  its  par  value  it 
shall  be  subject  only  to  the  duty  imposed  on  other  loans." 

Section  5  is  as  follows :  "  That  all  contracts,  loans,  or  sales 
of  gold  and  silver  coin  and  bullion  not  made  in  accordance 
with  this  Act,  shall  be  wholly  and  absolutely  void." 

This  Act  indirectly  licenses  contracts  for  the  sale,  purchase 
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and  delivery  of  gold  coin.  That  is,  it  levies  a  tax  of  half  of 
one  per  cent,  on  such  transactions,  and  this  may  be  said  to  be 
a  sort  of  indirect  license.  Now  is  a  note  for  the  payment  of 
certain  ^ums  of  money  in  gold  coin  a  contract  fS*  the  sale  and 
delivery  of  gold  ?  If  there  is  no  distinction  between  the  con- 
tracts, then  the  contract  sued  on  in  this  case  is  utterly  void 
for  want  of  the  proper  stamp  of  half  of  one  per  cent,  of  its 
face,  and  the  appellant  would  be  in  a  much  better  condition 
than  he  was  placed  by  the  former  decision  of  the  Court.  If 
such  be  the  case  the  judgment  is  erroneous,  and  the  appeUant 
by  prosecuting  an  appeal  from  the  judgment  can  get  rid  of 
the  whole  debt.  He  would  be  neither  bound  to  pay  in  coin 
nor  paper  money.  This  we  presume  is  proving  too  much  for 
the  respondents. 

But  if  a  note  to  pay  a  debt  in  gold,  and  a  contract  for  the 
delivery  of  gold^  are  not  the  same  thing,  then  this  law  has 
nothing  to  do  with  the  former  Act  of  Congress  declaring  cer- 
tain paper  money  should  be  a  legal  tender  for  all  debts.  The 
respondents  must  take  one  horn  or  the  other  of  the  dilemma. 

It  is  said  that  although  the  fourth  section  of  this  Act  speaks 
only  of  the  purchase,  sale  and  delivery  of  gold,  avoiding  all 
such  words  as  "  debts,"  "  loans,"  "  borrow,"  "  pay,"  etc.,  which 
are  the  distinctive  words  used  in  money  transactions,  still  the 
fifth  section  declares  that  all  contracts,  loans,  or  sales  of  gold 
or  silver  coin  and  bullion,  not  made  in  accordance  with  this 
Act,  shall  be  wholly  and  absolutely  void. 

It  is  attempted  here  to  connect  loans  with  gold  and  silver 
coins.  If  that  is  the  true  meaning,  then  every  loan  of  gold 
coin  made  on  this  coast  between  March  3, 1863,  and  June  30, 
1864,  is  entirely  void,  and  a  party  having  paid  such  loans 
within  the  last  twelve  months  may  recover  the  amount  back, 
unless  the  repeal  of  the  law  has  taken  away  their  remedy. 
Any  way,  all  notes  outstanding,  executed  for  gold  loaned, 
would  be  utterly  void.  "We  say  this  because  no  man  on  this 
coast  ever  thought  of  putting  stamps  to  the  amount  of  half  of 
one  per  cent,  on  such  notes.  Nor  are  notes  signed  by  both 
parties,  as  the  Act  of  Congress  requires  gold  contracts  to  be 
under  penalty  of  forfeiture. 

But  we  take  a  different  view  of  this  Act.    We  think  the 
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contracts  referred  to  in  section  4  are  contracts  for  the  delivery 
of  gold  coin  or  bullion  made  in  such  form  as  not  to  be  techni- 
cal d^U;  that  Congress  paired  the  law  of  March  3,  1863, 
tolerating  rather  than  sanctioning  such  transactions.  It  im- 
posed such  burthens  on  those  kind  of  contracts  as  to  discourage 
them.  The  word  loans  in  the  fifth  section  does  not  refer  to 
loans  of  gold,  but  loans  of  paper  on  a  deposit  of  gold  beyond 
its  par  value,  which  is  prohibited  in  section  4.  If  parties 
make  a  contract  for  the  delivery  of  gold,  and  so  make  it  as  not 
to  be  a  technical  debt,  then  if  the  gold  is  not  delivered,  they 
would  have  their  common  law  remedy — the  action  in  <»ovenant 
or  assumpsit  for  the  value  of  the  gold  when  it  should  have 
been  delivered. 

This  would  be  the  subject  of  inquiry  and  assessment  before 
a  jury  or  other  proper  tribunal.  But  if  the  obligation  be  in 
the  form  of  a  debt,  what  in  law  is  a  technical  debt,  a  direct 
promise  to  pay  money ^  whether  it  be  money  generally  or  any 
kind  of  currency  made  money  by  law,  it  may  be  discharged 
by  a  tender  of  money  without  any  inquiry  of  damages. 

June  17, 1864,  an  Act  of  Congress  was  approved  ])rohibiting 
purchases  of  gold  on  time ;  prohibiting  sales  of  gold  by  those 
who  did  not  have  it  at  the  time  of  sale,  etc.,  and  making  vari- 
ous other  provisions  to  check  gambling  in  gold.  This  law  was 
repealed  in  fifteen  days  after  it  was  passed.  How  that  law  is 
to  aflFect  the  question  before  lis  we  do  not  understand.  There 
is  nothing  in  it  repealing  or  interfering  with  the  Act  of  Con- 
gress which  says  United  States  notes  shall  be  a  legal  tender  for 
all  dehU.  There  is  no  conflic't,  and  never  was  a  conflict,  that 
we  can  see,  between  the  two.  If  there  ever  was,  this  latter 
law  is  repealed  and  out  of  the  way.  It  is  said  that  such  Acts 
show  that  it  was  not  the  policy  of  Congress  to  prohibit  gold 
contracts.  We  think  diflferently.  But  suppose  we  admit  that 
it  was  not  the  policy  to  prohibit  gold  contracts- of  various 
kinds,  what  has  that  to  do  with  the  question  before  us  ? 

In  all  civilized  countries  (so  far  as  we  are  aware),  gambling 
debts  have  either  been  held  void  by  the  (/ourts  on  principles  of 
public  policy  and  natural  justice,  or  else  declared  void  by 
special  legislative  enactment.  But  in  many  civilized  countries 
they  license  gambling  houses  under  certmn  restrictions.    Wq 
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never  heard  that  the  licensing  a  gambling  house  gave  validity 
to  gambling  debts ;  that  a  note  given  for  a  gambling  consid^- 
ation  would  be  good  directly  in  opposition  to  the  letter  of  the 
law  declaring  all  such  notes  void,  because  it  was  given  in  a 
licensed  gambling  house. 

If  Congress,  conscious  of  its  inability  to  entirely  prevent 
gambling  in  gold,  licenses  such  transactions  upon  the  payment 
of  certain  duties,  why  should  that  be  construed  a  repeal  of  a 
positive  and  plain  enactment  that  paper  money  should  be  a 
legal  tender  for  all  private  debts.  We  have  decided  this  case, 
not  on  the  policy  of  the  Government  (although  we  think  we 
might  have  come  to  the  same  conclusion  on  that  ground),  but 
on  the  very  letter  of  the  law  which  says  this  paper  money 
shall  be  a  legal  tender  for  aU  debts,  with  two  exceptions.  And 
we  know,  and  every  lawyer  knows  who  knows  anything,  that 
a  promise  to  pay  fifteen  hundred  dollars  in  United  States  gold 
coin  is  a  debt  under  any  definition  of  the  word  that  ever  was 
given  by  a  sane  man,  whether  that  definition  was  the  strict 
technical  meaning  of  the  word  or  the  more  extended  meaning 
which  the  word  sometimes  has  in  common  parlance.  Indeed, 
no  counsel  has  denied  this  was  debt  in  its  strictest  and  most 
technical  sense. 

But  they  say  it  is  not  such  a  debt  as  Congress  contemplated. 
The  word  debt  has  two  meanings,  one  is  technical  and  lim- 
ited in  its  application.  In  this  sense  it  is  generally  under- 
stood by  lawyers.  It  has  a  rather  less  tecTmical  and  more 
extended  signification  as  used  among  non-professional  men. 
When  the  expression  all  debts  was  used,  it  either  meant  aU 
debts  in  the  technical  sense,  or  all  debts  in  the  popular  sense, 
or  all  debts  that  are  included  in  either  sense.  This  debt  is 
included  in  either  definition,  and  in  both,  so  it  must  be  cov- 
ered by  the  Act. 

But  it  is  said  Congress  did  not  mean  aU  debts.  It  could 
not  have  been  the  intention  of  Congress  to  include  debts  pay- 
able in  wheat,  corn,  horses,  etc. ;  that  these  are  debts,  but  of 
such  a  nature  that  as  debts  they  can  only  be  discharged  by  a 
tender  of  the  specific  property ;  that  if  such  tender  is  not 
made,  then  an  action  arises  to  recover  in  damages  the  value  of 
the  article  or  other  property  which  should  have  been  ten- 
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dered ;  that  no  tender  of  money  can  discharge  such  a  debt ; 
that  a  promise  to  pay  gold  coin  is  of  the  same  nature ;  that 
by  the  contract  it  is  deprived  of  its  character  of  a  simple 
indebtedness,  and  assumes  the  nature  of  a  property  debt  pay- 
able in  wheat  or  com,  and  can  only  be  discharged  by  a  deliv- 
ery of  the  specific  property.  This  is  rather  a  specious  argu- 
ment to  captivate  those  who  are  ignorant  of  all  legal  princi- 
ples, but  certainly  ought  not  to  be  expected  to  mislead  a 
Court  of  common  intelligence. 

In  the  first  place,  it  is  not  like  a  note  or  agreement  for  the 
payment  of  wheat,  etc.,  because  the  latter  are  not  technically 
debts ;  the  note  for  gold  coin  is  a  technical  debt.  And  the 
words  "  all  debts"  must  be  understood  to  include  all  technical 
debts  (which  is  a  very  limited  class  of  contracts),  although  it 
might  not  be  construed  to  include  the  more  numerous  class  of 
contracts  embratoed  by  that  term  as  popularly  employed.  But 
there  is  a  further  answer  to  this  proposition. 

Bespondents  have  assumed  and  asserted  that  a  debt  payable 
in  wheat  cannot  be  discharged  by  a  tender  of  money.  When 
they  made  this  assertion  they  had  not  looked  at  their  law 
books  on  this  subject,  or  they  would  not  have  made  so  palpa- 
ble a  blunder.  If  one  gives  a  note  or  obligation  in  this  fonn : 
"  I  promise  to  pay  A  B  one  thousand  dollars  in  good  mer- 
chantable wheat,"  delivered  at  his  mill  on  or  before  a  certain 
day,  there  is  not  the  slightest  doubt  it  may  be  discharged  by 
the  payment  or  a  tender  of  one  thousand  dollars.  If  there 
is  any  decision  to  the  contrary  we  have  never  seen  or  heard  of 
it.  If  the  note  be  in  this  form,  "  I  promise  to  pay  A  B  one 
thousand  dollars  in  wheat  (it  one  dollar  per  hushel,^^  the  Courts 
have  been  divided  as  to  whether  a  thousand  dollars  will  or 
will  not  discharge  the  contract.  Some  Courts  have  said  this 
is  a  debt  of  one  thousand  dollars  which  the  debtor  has  the 
right  to  discharge  at  his  option  with  one  thousand  bushels  of 
wheat.  Others  have  said  it  is  a  contract  for  one  thousand 
bushels  of  wheat,  and  if  wheat  is  worth  two  dollars  per 
bushel  at  the  time  it  is  to  be  delivered,  the  obligation  can  only 
be  satisfied  by  the  delivery  of  one  thousand  bushels  of  wheat, 
or  the  payment  of  damages  equal  in  amount  to  the  value  of 
one  thousand  bushels  the  day  it  should  have  been  delivered. 


Digitized  by 


Google 


602       SUPREME  COURT  OF  NEVADA,  1865. 

MlUiken  €t  oL  v.  Sloat. 

But  in  any  case  where  a  certain  sum  is  to  be  paid  by  the 
delivery  of  personal  property  at  its  market  value  the  day  of 
delivery,  that  contract  may  be  discharged  by  tendering  the 
money  in  lieu  of  the  property.  (See  on  this  whole  subject, 
Parsons  on  Contracts,  vol.  2,  pp.  490  to  492,  and  note  Q,  and 
cases  there  cited.) 

The  case  of  Cole  v.  lioss^  9  B.  Monroe,  393,  cited  by  the 
Supreme  Court  of  California  in  the  case  of  GaUand  v.  Lewis^ 
to  show  that  money  could  not  to  be  tendered  for  a  specific 
amount  payable  in  property,  is  one  of  those  class  of  cases  in 
which  not  only  the  amount  to  be  paid  but  the  price  of  the 
article  to  be  delivered  is  fixed.     There  was  a  promise  to  pay 
three  thousand  three  hundred  and  thirty-three  dollars  and 
thirty-three  and  one-third  cents  in  pig  metal  at  twenty-nine 
dollars  per  ton.     Now,  if  you  divide  ^he-sum  of  money  by  the 
twenty-nine,  you  find  the  dividend  will  be  nearly  one  hundred 
and  fifteen.     Then  this  was  a  contract  to  pay  three  thousand 
three  hundred  and  thirty-three  dollars  and  thirty-three  and 
one-third  cents,  which  the  debtor  was  to  have  the  privilege  of 
paying  by  delivering  one  hundred  and  fifteen  tons  of  pig 
metal;  or  else  it  was  an  absolute  agreement  to  deliver  one 
hundred  and  fifteen  tons  of  pig  metal.     Different  Courts  have 
construed  such  contracts  each  way.     The  Kentucky  Court  put 
the  latter  construction  on  it.     That  it  was  a  contract  to  deliver 
one  hundred  and  fifteen  tons  of  pig  metal.     Pig  metal  had 
risen  above  twenty-nine  dollars  per  ton  in  value  before  the 
day  of  delivery ;  consequently  three  thousand  three  hundred 
and  thirty-three  dollars  and  thirty-three  and  one-third  cents 
would  not  discharge  the  obligation.    But  if  the  obligation  had 
been  to  pay  three  thousand  tliree  hundred  and  thirty-three  dol- 
lars and  thirty-three  and  one-third  cents  in  pig  metal  at  its 
market  value  the  day  it  was  to  be  delivered,  then  we  may 
clearly  infer  from  the  remarks  of  the  Court  in  the  case  cited 
that  a  tender  of  the  money  would  have  discharged  the  obliga- 
tion.   And  such  is  the  tenor  of  all  the  decisions  on  this  sub- 
ject.    In  other  words,  not  only  all  technical  debts,  but  all  con- 
tracts which  are  substantially  debts,  although  they  call  for  the 
delivery  of  personal  property  other  than  money,  may  be  dis- 
charged in  whatever  kind  of  money  the  Government  declares 
a  legal  tender. 


Digitized  by 


Google 


8UPEEME  COURT  OF  NEVADA,  1866.        608 

lAiUiken  a  oL  v.  Skwt 

Again,  if  this  and  Bimilar  contracts  are  what  respondents 
claim  them  to  be,  mere  contracts  for  the  delivery  of  personal 
property,  which  can  be  performed  only  by  the  delivery  of  the 
specific  article  promised,  then  there  was  no  necessity  for  the 
passage  of  what  we  call  the  "  Specific  Contract  Act."  For  if 
the  debtor  refused  to  deliver  the  gold  coin  at  the  day  promised 
the  creditor  could  sue  and  recover  the  value  of  the  coin  the 
day  it  should  have  been  delivered. 

The  common  law  gave  an  adequate  remedy.  Why,  then, 
pass  the  law  under  consideration  ?  Simply  to  call  things  by 
wrong  names,  to  term  a  simple  judgment  for  money  a  judg- 
ment [decree]  for  the  specific  performance  of  a  contract.  To 
enable  Courts  to  trample  upon  and  spurn  a  law  of  Congress, 
in  a  manner  not  quite  so  palpable  or  so  easily  comprehended 
by  the  community  as  it  would  have  been  if  they  had  disre- 
garded the  law  without  all  this  legislative  subterfiige. 

We  are  earnestly  implored,  if  we  cannot  find  any  legal 
ground  to  sustain  this  Act,  that  we  should  sustain  it  on 
grounds  of  public  policy.  Twelve  months  ago  the  money 
lenders  assured  the  Legislature  if  they  would  pass  this  law  the 
business  of  the  State  would  be  restored  to  a  prosperous  condi- 
tion. The  law  was  passed,  and  within  twelve  months  the 
assessed  value  of  the  property  in  the  State  has  diminished 
more  than  one-third.  Nearly  the  entire  population  is  embar- 
rassed and  groaning  under  debts  bearing  such  a  rate  of  inter- 
est as  must  reduce  them  to  bankruptcy  if  they  cannot  get  a 
change  of  laws  and  financial  policy.  We  certainly  do  not  see 
anything  so  encouraging  in  the  system  as  to  induce  us  to  disre- 
gard all  l^al  principle  and  rules  of  common  sense  to  sustain  it. 

The  judgment  rendered  by  this  Court  before  the  granting 
of  a  rehearing  must  stand  as  the  judgment  of  the  Court. 

By  the  Chief  Justice. 

As  the  precise  question  involved  in  this  case  was  thorougly 
considered  and  passed  upon  by  the  Supreme  Court  of  Califor- 
nia in  the  case  of  Carpentier  v.  Ath^rton^  25  Cal.,  I  deem  it 
unnecessary  to  do  more  than  to  refer  to  the  opinions  in  that  case 
for  the  reasoning  which  seems  to  me  sufficient  to  justify  my 
dissent  from  the  conclusions  of  my  associates  in  the  case  at  bar. 
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An  attomej  who,  at  the  request  and  for  the  benefit  of  a  debtor,  appears  of  record 
for  the  creditor  in  a  confession  of  judgment  by  the  debtor,  maj  recover  what 
bis  services  are  reasonably  worth  firom  the  debtor. 

An  appearance  of  record  would  be  prima/acie  evidence  of  the  liability  of  the  penon 
for  whom  the  attorney  appears ;  but  such  prima  facie  evidence  may  be  ovei^ 
come  by  other  proof,  and  the  liability  of  another  person  established  for  a  reason- 
able compensation ;  and  it  would  be  no  contradiction  of  the  record  to  dioir  that 
such  attorney  was,  in  fact,  employed  by  some  other  person,  or  that  the  senrioes 
were  in  fact  for  the  benefit  of  another. 

A  verdict  and  judgment  for  gold  coin  expressly  is  erroneous. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Storey  County,  Hon.  R.  S.  Mbsick 
presiding. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court. 

Mitchell  <&  Hundley^  for  Respondents. 

Perley  &  DeLong^  for  Appellant. 

The  Court  erred  in  admitting  in  e^^dence  the  two  confes- 
sions of  judgment  of  BromhergeT  v.  Bromherger^  and  Paxton 
&  Thomlurgh  v.  Brorniherger,  The  Court  also  erred  in  refus- 
ing to  strike  out  those  two  judgments,  for  the  following  rea- 
sons: 

Fir^lt — Because  respondents  in  both  cases  appeared  as  attor- 
neys of  record  for  the  plaintiffs  in  those  actions,  and  not  l<Mr 
the  defendant. 

Second — Because  no  man  can  be  attorney  upon  both  sides 
of  a  case. 

Third — ^The  plaintiffs  are  estopped  by  the  record  in  those 
cases  to  allege  that  they  acted  as  attorneys  for  the  defendant, 
the  records  themselves  showing  that  they  acted  as  attorneys 
for  the  plaintiffs. 

Fowrth — ^Because  any  agreement  by  a  party  to  commence 
or  prosecute  actions  against  himself  is  void  upon  the  ground 
of  public  policy. 
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Opinion  of  the  Court  by  Lewis,  C.  J.,  full  Bench  concur- 
ring. 

This  action  was  brought  to  recover  the  sum  of  one  thousand 
and  thirty-seven  dollars,  claimed  to  be  due  from  the  defendant 
for  legal  services  alleged  to  have  been  rendered  for  him  at  his 
request. 

There  was  no  express  contract  between  the  parties,  nor  was 
there  any  promise  by  the  defendant  to  pay  any  sum  of  money 
whatever  for  the  services  rendered,  independent  of  the  legal 
presumption  which  would  arise  from  the  request  by  the 
defendant  and  the  rendition  of  the  service  by  the  plaintife. 
The  services  claimed  to  have  been  rendered  for  the  defendant 
consisted  of  counsel,  as  attorneys,  given  him  with  respect  to 
his  business,  and  also  the  drawing  up  and  preparing  certain 
confessions  of  judgment  by  the  defendant  in  favor  of  some  of 
his  creditors.  The  testimony  introduced  at  the  trial  may  be 
briefly  summed  up  as  follows :  "  The  defendant,  who  was  a 
merchant  in  the  City  of  Virginia,  being  in  failing  circum- 
stances, called  upon  the  plaintiffs,  who  were  practicing  law- 
yers, to  consult  with  them  as  to  the  best  means  by  which  he 
could  extricate  himself  from  his  financial  embarrassments. 
After  some  consultation,  the  defendant  following  the  advice  of 
the  plaintiffs,  concluded  to  confess  judgment  in  favor  of  his 
brother,  S.  Bromberger,  who  was  a  creditor,  residing  in  Cali- 
fornia, and  also  in  favor  of  his  bankers,  Paxton  &  Thorn- 
burgh,  who  were  doing  business  in  the  City  of  Virginia.  At 
the  suggestion  of  the  plaintiffs,  a  power  of  attorney  was  sent 
to  them  by  S.  Bromberger,  authorizing  them  to  take  the  con- 
fession of  judgment  in  his  favor.  The  plaintiffs  appeared  as 
attorneys  of  record  for  him,  and  also  for  Paxton  &  Thorn- 
burgh,  in  obtaining  the  confession  of  judgment. 

It  is,  however,  stated  by  the  witness  Mitchell,  that  though 
he  and  his  partner  appeared  as  attorneys  of*  record  for  these 
creditors  of  the  defendant,  they  acted  under  the  directions  of 
the  defendant  exclusively,  and  for  his  benefit. 

The  witness  Mace  also  testified  that  the  defendant  informed 
him  that  he  had  employed  the  plaintiffs  in  preparing  the  con<* 
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fessions  of  judgment,  and  that  he  was  willing  to  pay  them  a 
reasonable  fee. 

Other  witnesses  testified  that  the  services  rendered  by  the 
plaintiffs  were  reasonably  worth  the  smn  of  one  thousand  dol- 
lars. 

The  case  having  been  submitted  to  the  jury,  a  verdict  was 
returned  in  favor  of  the  plaintiffs,  for  the  sum  of  six  hundred 
dollars  in  gold  coin  of  the  United  States. 

From  the  judgment  rendered  upon  this  verdict  and  the 
order  refusing  a  new  trial,  the  defendant  appeals. 

It  was  claimed  in  the  Court  below,  and  the  point  is  also 
made  here,  that  the  plaintiffs  having  acted  for  the  creditors, 
and  appeared  as  attorneys  of  record  for  them  in  preparing  the 
confessions  of  judgment,  cannot  recover  compensation  for  such 
services  from  the  defendant,  because  it  is  said  no  man  can  be 
attorney  upon  both  sides  of  a  case,  and  the  record  estops  the 
plaintiff  from  denying  that  the  services  were  rendered  for  the 
creditors  and  not  for  the  defendant.  Though  much  stress  is 
laid  on  the  fact  that  the  plaintiffs  are  claiming  pay  from  the 
defendant  for  services  rendered  in  matters  where  they  appear 
upon  the  record  to  have  rendered  them  for  other  parties  and 
not  for  him,  the  real  question  in  the  case  is,  for  whom  in  fact 
were  the  services  rendered,  or  who  employed  plaintiffs  to  ren- 
der them  ?  If  it  can  be  satisfactorily  shown  that  the  defend- 
ant was  the  real  party  in  interest,  or  employed  the  plaintiffs  in 
the  case  in  which  judgment  was  confessed,  he  would  be  holden 
to  them  for  a  reasonable  compensation  for  such  services.  The 
appearance  of  record  as  the  attorneys  of  S.  Bromberger  and 
Paxton  &  Thornburgh,  is  certainly  strong  evidence  tending  to 
exonerate  the  defendant  from  any  liability ;  ior  primu  facie  the 
person  for  whom  an  attorney  appears  is  holden  for  his  fees. 
Such  evidence,  however,  might  be  overcome  or  explained  away 
by  other  proof,  and  it  would  be  no  contradiction  of  the  record 
to  show  that  such  attorney  was  in  fact  employed  by  some  other 
person,  or  that  the  services  were  in  fact  for  the  benefit  of 
another.  The  record  in  those  cases  might  estop  plaintiffs  jfrom 
denying  that  they  appeared  as  counsel  for  S.  Bromberger  or 
Paxton  &  Thornburgh,  but  it  would  not  estop  them  from 
showing  that  the  defendant  was  the  real  party  in  interest,  or 
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tliat  he  employed  them  to  appear  for  these  parties  and  become 
responsible  for  their  fees. 

Whether  the  evidence  in  this  case  was  suflScient  to  overcome 
the  presumption  raised  by  the  plaintiffs'  appearance  of  record 
for  the  creditors  of  the  defendant,  it  is  unnecessary  to  deter- 
mine. We  conclude,  however,  that  they  would  not  be  estopped 
from  showing  that, the  defendant  is  responsible  for  services  so 
rendered.  We  do  not  consider  it  necessary  at  this  time  to  pass 
upon  the  sufficiency  of  the  complaint  in  this  case,  but  to  avoid 
all  question  hereafter  it  would,  perhaps,  be  well  to  add  an 
all^ation  to  the  effect  that  the  services  rendered  were  reason- 
ably worth  the  sum  claimed. 

But  there  is  a  fatal  objection  to  the  verdict  and  judgment  in 
this  case  as  they  now  stand.  This  Court  has  just  decided  that 
the  Specific  Contract  Act  is  null  and  void. 

The  judgment,  which  was  for  gold  coin,  is  therefore  errone- 
ous, and  must  be  reversed.     Ordered  accordingly. 


CELIA  GOLDMAN  et  al..  Respondents,  v.  J.  C.  CLARK 
ET  AL.,  Appellants. 

Erecting  a  house  and  residing  therein  with  one's  family  dedicates  that  bnilding  aa  a 
homestead.  It  makes  no  difference  that  the  house  erected  is  large  or  suitable 
for  a  lodging  house  and  used  for  such  purpose. 

Being  once  dedicated  aa  a  homestead,  it  can  onlj  be  diyested  of  that  character  b  j  the 
joint  deed  of  hnsband  and  wife.  A  married  woman  can  onlj  conyey  bj  follow- 
ing prescribed  forms.  No  conrejance  bj  the  husband  alone,  and  no  lease  made 
bj  him,  could  direst  the  property  of  its  chartcter  as  a  homestead. 

The  statute  which  requires  the  owner  of  the  property  to  make  his  claim  of  home- 
stead is  merely  directory,  and  if  the  husband  does  not  make  such  claim  and 
point  out  the  homestead  property  to  the  officers  when  it  is  leyied  on,  the  wife 
may  do  so. 

The  Constitution  and  the  law  has  giyen  the  wife  certain  rights ;  the  failure  of  the 
Legislature  to  point  out  the  particular  manner  in  which  she  shall  assert  them 
is  immatenaL  She  may  come  into  a  Court  of  equity  according  to  the  estab- 
lished forms  and  usages  of  that  Court,  and  obtain  any  equitable  relief  to  which 
she  is  entitled. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  R.  S.  Mbbick 
presiding. 


1  ^ 
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Williams  <&  JBixleTj  for  Appellants. 
Qmnt  <&  Ilmdy^  for  Eespondents. 

Opinion  by  Justice  Beattt,  full  Bench  concurring. 

J.  C.  Clark,  as  Sheriff  of  Storey  County,  levied  an  execu- 
tion on  certain  real  estate,  which  the  respondents  claimed  as  a 
homestead.  Clark  refusing  to  suspend  proceedings  under  his 
execution  and  levy,  respondents  (M.  Goldman  and  his  wife, 
Celia)  filed  their  bill  praying  the  Court  to  enjoin  Clark  from. 
further  proceedings  thereunder. 

The  facts  shown  by  the  pleadings  and  proof  are  as  follows : 
Plaintiffs  have  been  married  and  living  together  as  husband 
and  wife  since  1854.  In  1861  they  purchased  a  lot  in  Virginia 
City  and  built  a  house  upon  it.  This  house  was  burned  in  the 
year  1863,  and  another  hottse  erected  on  the  same  premises  in 
the  Fall  of  that  year.  Both  of  these  houses  were  of  considera- 
ble magnitude,  and  constructed  so  as  to  be  more  suitable  for  a 
boarding  or  lodging  house  than  a  mere  residence.  Plaintiffs 
lived  in  these  houses,  occupying  a  portion  of  the  rooms  for  a 
family  residence,  but'  letting  out  much  the  larger  portion  to 
lodgers.  For  a  period  of  several  months  they  rented  out  the 
entire  premises  to  another  person,  to  keep  as  a  lodging  house, 
but  were  again  occupying  the  premises  as  a  lodging  house  and 
residence  when  the  levy  was  made.  In  the  Fall  of  1864  M. 
Goldman  executed  a  deed  of  trust  to  one ,  for  the  prop- 
erty, to  be  held  in  trust  for  the  sole  use  of  his  wife,  Celia. 
The  wife  was  named  as  the  beneficiary  in  this  deed,  but  was 
not  otherwise  connected  with  it ;  she  neither  signed,  acknowl- 
edged, nor  in  any  otherwise,  became  a  party  to  it  than  by 
sUent  acquiescence.  The  property  when  levied  on  was  worth 
less  tlxan  five  thousand  dollars. 

The  Court  below  enjoined  the  Sheriff  from  further  proceed- 
ings, and  he  appeals. 

Appellant  makes  a  great  many  points  in  this  case,  some  of 
which  it  will  not  be  necessary  to  notice,  as  the  views  we  are 
about  to  express  will  settle  the  entire  controversy. 

First,  we  think  the  facts  set  forth  sufficiently  show  the  pro- 
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perty  was  dedicated  as  a  homestead.  We  have  fiilly  expressed 
onr  views  as  to  what  is  included  in  the  homestead,  in  the  case 
of  Clark  v.  Shannon.  That  opinion  is  referred  to  as  settling 
this  branch  of  the  case. 

The  decisions  from  Michigan  on  their  statute,  are  totally 
inapplicable  to  our  statute.  The  Michigan  statute  was  framed, 
apparently,  with  a  view  to  protect  the  family  residence,  with- 
out any  regard  to  extent  or  value,  ours  to  protect  five  thousand 
dollars'  worth  of  land  and  improvements,  including  the  family 
residence.    There  is  no  similarity  in  the  two  Acts. 

The  Homestead  Acts  of  1861  provides  that  no  alienation  of 
^the  homestead  without  the  signature  and  acknowledgment  of 
the  wife  shall  be  valid,  and  a  married  woman  can  only  con- 
sent acc6rding  to  prescribed  forms- 
She  is  incapable  of  contracting  or  assenting  to  any  contract 
except  in  the  manner  specially  prescribed  by  law. 

If,  then,  the  property  in  controversy  was  the  homestead  of 
the  parties  under  the  Act  of  1861,  and  there  has  been  no  law 
since  passed  changing  its  character,  it  must  remain  so  until  it 
is  alienated  by  the  joint  conveyance  of  husband  and  wife, 
executed  in  accordance  with  that  Act.  As  the  wife  never 
signed  or  acknowledged  any  conveyance,  the  deed  of  the  hus- 
band was  a  mere  nullity,  at  least  so  far  as  it  aifected  her  rights 
to  the  homestead.  And  the  fact  that  the  husband  rented  out 
the  premises  for  a  period  as  a  lodging  house  can  make  no 
difference  to  her.  Nothing  but  her  own  deed,  properly 
acknowledged,  could  divest  her  rights. 

But  it  is  contended  that  the  Constitution  in  effect  repeals 
and  destroys  the  Act  of  1861,  and  that  no  rights  can  be  asserted 
under  that  Act. 

The  Constitution  provides  by  Section  2  of  the  Schedule  as 
follows : 

"All  laws  of  the  Territory  of  Nevada  in  force  at  the  time  of 
the  admission  of  this  State,  not  repugnant  to  this  Constitution, 
shall  remain  in  force  until  they  expire  by  their  own  limitation 
or  be  altered  or  repealed  by  the  Legislature." 

Then  this  law  remains  in  force  unless  there  is  something  in 
other  sections  of  the  Constitution  repugnant  thereto.  We  are 
39 
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told  that  we  will  find  such  repugnant  matter  in  Section  30  of 
Article  IV.     That  section  reads  as  follows  : 

''  A  homestead,  as  provided  by  law,  shall  be  exempt  from 
forced  sale  under  any  process  of  law,  and  shall  not  be  alienated 
without  the  joint  consent  of  husband  and  wife  when  that  rela- 
tion exists;  but  no  property  shall  be  exempt  from  sale  for 
taxes,  or  for  the  payment  of  obligations  contracted  for  the  pur- 
chase of  said  premises ;  or  for  the  erection  of  improvements 
thereon ;  provided  the  provisions  of  this  section  shall  not  apply 
to  any  process  of  law,  obtained  by  virtue  of  lien  given  by  the 
consent  of  both  husband  and  wife ;  and  laws  shall  be  enacted 
providing  for  the  recording  of  such  homestead  within  the . 
county  in  which  the  same  shall  be  situated." 

To  make  out  a  repugnance  between  the  law  of  1S61  and 
tliis  section,  it  is  iirst  assumed  that  the  expreession,  ''  A  home- 
stead as  provided  by  law,''  means  a  homestead  to  be  provided 
by  some  future  law,  and  if  that  does  mean  a  homestead  to  be 
provided  by  some  future  law,  tlien  it  precludes  the  possibility 
of  any  homestead  being  protected  by  any  past  law.  This  is 
not  the  language  of  counsel,  but  we  think  embraces  the  whole 
idea.  In  the  first  place,  we  are  not  very  positive  that  the 
assumption  is  warranted. 

When  the  Constitution  was  adopted,  there  was  a  statute  of 
the  Territory  exempting  homesteads  from  forced  sale.  Was  it 
not  the  intention  of  the  framers  of  the  Constitution  to  say 
that  that  law,  or  some  one  similar  to  it,  should  always  remain 
a  part  of  the  statute  law  of  the  State  ?  But  admitting  that 
this  language  refers  to  a  future  law,  then  it  amounts  to  a 
requirement  or  command  laid  on  the  Legislature  to  pass  a  law 
exempting  homesteads  from  forced  sales.  The  section  also 
prescribes  what  some  of  the  provisions  of  the  Homestead  Law 
shall  be.  But  it  leaves  many  details  to  future  legislation.'  If 
it  requires  futu7*e  action  of  the  Legislature  to  provide  what  a 
homestead  shall  be,  then  this  section  of  the  Constitution  is 
inoperative  to  protect  a  homestead  until  such  Act  is  passed. 

It  appears  strange  to  us  that  it  should  be  contended  that  this 
clause  of  the  Constitution  is  legislation  so  completely  covering 
the  whole  ground  of  homestead  exemption  as  to  suspend  all 
former  laws  on  this  subject,  and  at  the  same  time  that  it  is  so 
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incomplete  as  to  be  wholly  inoperative.  When  the  subject  of 
one  statute  is  embraced  within  another  and  later  statute,  it  is 
said  the  latter  repeals  the  former  by  implication.  It  would, 
perhaps,  be  more  correct  to  say  that  it  supercedes  the  former. 

If,  then,  the  Constitution  by  its  own  terms  exempts  a  home- 
stead from  forced  sale,  it  may  be  said  in  part  at  least  to  super- 
cede the  Act  of  1861,  leaving  only  such  portions  of  that  Act 
in  force,  as  relates  to  extent  of  homestead,  matters  of  practice, 
etc.,  which  are  not  provided  for  in  the  Constitution.  But  if 
the  Constitution  did  not  take  effect  in  regard  to  homesteads, 
until  the  Legislature  passed  the  required  law,  then  the  old  Act 
was  not  superceded  until  the  new  one  went  into  effect  and  this 
property  was  protected  alike  under  the  old  or  new  law. 

The  objection  that  M.  Goldman  could  not  bring  this  suit 
because  he  has  sold  his  title,  and  Celia  Goldman  because  she 
is  not  and  never  was  the  owner  of  the  property,  is  rather  tech- 
nical. In  the  first  place,  if  the  deed  is  invalid,  has  M.  Gold- 
man conveyed  anytliing  ? 

But  admitting  for  the  argument  he  was,  and  is  estopped  from 
asserting  his  own  claim  to  the  homestead,  that  cannot  divest 
the  wife's  claim.  It  is  true  that  the  statute  says  the  owner  of 
the  property  shall  make  the  claim  of  homestead  when  levied 
on.    But  this  is  merely  directory. 

If  the  husband  refuses  to  assert  the  homestead  claim^  and 
point  out  to  the  oflScer  what  he  claims,  this  would  not  prevent 
the  wife  from  asserting  her  claims. 

If  the  Constitution  and  the  law  has  given  her  certain  rights, 
the  failure  of  the  Legislature  to  prescribe  the  particular  man- 
ner in  which  she  shall  proceed  to  enforce  them,  cannot  deprive 
her  of  these  rights.  She  may  come  into  a  Court  of  Chancery, 
according  to  the  established  forms  and  usages  of  such  Courts, 
and  obtain  any  equitable  relief  to  which  she  is  entitled. 
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C.  W.  FOX,  Respondent,  v.  BARSTOW  &  GOODMAN, 
Appellants. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Richakd  Rising 
presiding. 

Opinion  by  Bbatty,  J.,  Justice  Bkosnan  concurring. 

The  only  question  in  this  case  is,  can  the  Courts  of  this  State 
enter  up  a  judgment  against  a  defendant,  requiring  him  to 
satisfy  the  same  by  the  payment  of  gold  coin. 

We  have  fully  settled  this  question  in  the  case  of  MiUiJcen 
Brothers  v.  Charles  O.  Sloat.  Upon  the  authority  of  that  case 
the  Court  below  is  directed  to  modify  the  judgment  in  this 
case,  by  striking  out  all  that  part  of  it  which  relates  to  the 
payment  of  gold  coin. 

The  appellants  must  have  their  judgment  for  costs  in  this 
Court,  and  it  is  so  ordered. 


1 


WM.  SIGISMUKD,  Respondent,  v.  NICOLA  TROIANO- 
VTCH  AND  SAMUEL  MORRIS,  Ajppellanto. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  Dis- 
trict, State  of  Nevada,  Esmeralda  Coimty,  Hon.  J.  H.  Cab£ 
presiding. 

.  Opinion  of  the  Court  by  Justice  Beatty,  Beosnan,  J.,  con- 
curring. 

In  the  application  for  a  new  trial  in  this  case  two  points  are 
made  in  the  Court  below.  One  that  the  Court  erred  in 
refusing  a  continuance  on  the  application  of  defendants ;  the 
other,  that  the  judgment  was  erroneous  in  being  entered  up 
for  gold  coin.  The  latter  point  only  is  discusaed  in  appel- 
lants' brief. 
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We  are  not  satisfied  that  the  defendants  showed  sufficient 
diligence  in  trying  to  obtain  the  testimony  of  absent  witnesses. 

We  will  not,  therefore,  interfere  with  the  ruling  of  the 
Court  below  on  this  point. 

So  far  as  the  judgment  is  for  gold  coin,  it  is  erroneous,  as 
we  have  held  in  the  case  of  MiUik^n  Bros.  v.  Sloat,  On  the 
authority  of  that  case  the  Court  below  is  directed  to  modify 
its  judgment  by  striking  out  all  that  part  of  the  judgment 
which  relates  to  gold  coin. 

The  appellants  will  recover  their  judgment  for  costs  in  this 
Court.  I  s  wo 

14  4W 

I  16  816 

15  880 

15  824 

B.  F.  HASTINGS,  Appellant,  v.  J.  KEELY  JOHNSON,       X?! 

PtESPOXDKNT.  -SLJiS 

The  execution  moat  be  anthorized  by  the  judgment,  and  mnst  foUow  it  in  every 
essential  particular,  not  only  as  to  material  matters  of  form,  but  also  as  to  the 
amount  for  which  it  is  rendered. 

If  the  execution  is  issued  for  an  amount  materially  in  excess  of  the  jud^rment,  a  leyy 
and  sale  made  to  satisfy  such  excess  is  nugatory  and  will  be  set  aside  upon  the 
application  of  any  person  interested,  or  whose  ri^chts  hare  been  prejudiced 
thereby. 

When  but  one  sale  of  property  is  made  under  such  an  execution  and  an  amount 
materially  exceeding  the  judgment  is  realized,  the  entire  proceedings  under  it 
are  nugatory.  But  when  seyeral  levies  and  sales  are  made  for  separate  sums, 
only  such  sales  or  levies  will  be  considered  Toid  as  are  made  to  satisfy  the 
amount  in  excess  of  the  judgment. 

When  the  discrepancy  between  the  judgment  and  the  execution  is  a  mere  trifle, 
levy  and  sale  will  not  be  disturbed,  but  when  it  is  material  it  cannot  be  over- 
looked. 

Only  the  original  claim  or  demand  draws  interest  after  judgment.  When,  there- 
fore, an  execution  is  issued  directing  the  collection  of  interest  on  the  interest 
included  in  the  judgment,  and  a  sale  of  property  is  made  to  satisfy  such  excess 
of  interest,  the  sale  is  nugatory,  even  against  a  bona  fids  purchaser. 

The  execution  must  foUow  the  judgment.  So,  if  the  judgment  does  not  award 
interest,  none  can  be  coUected.    (Per  Beatty.) 

The  Clerk  cannot  go  behind  the  judgment  to  see  whether  a  part  or  the  whole  of  the 
judgment  is  to  bear  interest^  nor  to  see  what  rate  of  interest,  if  any,  it  is  to  bear. 
(Per  Beatty.) 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, State  of  Nevada,  Hon.  S.  H.  "Wright  presiding. 

In  this  case  there  were  three  several  judgments  against  the 
defendants  rendered  at  different  periods,  on  three  fieveral 
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notes.  When  the  judgments  were  entered  up  they  included 
the  amount  of  principal  and  interest  to  date  of  judgment  on 
each  note  sued  on.  Two  of  the  judgments  did  not,  however, 
in  terms,  provide  for  any  future  interest. 

Executions  were  issued  on  all  three  of  these  judgments, -and 
the  Clerk  in  issuing  on  those  judgments,  which  did  not  call  for 
interest,  issued  the  execution  calling  for  interest  on  the  whole 
amount  of  the  judgment  from  the  day  it  was  rendered.  A 
sale  was  made  of  a  quartz  mill  and  tract  of  land  under  the 
three  executions.  The  entire  amount  of  the  three  executions 
was  bid  for  the  property.  After  the  sale  the  defendant  moved 
the  Court  below  to  quash  the  sale  and  executions,  on  various 
grounds.  Among  other  grounds  was  one  that  the  executions 
did  not  follow  the  judgments.  The  motion  was  sustained, 
and  the  plaintiff  appealed  to  this  Court. 

Tho8.  H,  Williams  and  Atwater  dbFlcmdrau  for  Appellant. 
Clayton  <&  Clark^  for  Kespondent. 
Separate  opinion  by  each  of  the  Judges. 

Opinion  by  Lewis,  C.  J. 

The  proposition  we  think  well  settled  that  the  execution 
must  be  authorized  by  the  judgment  and  must  follow  it  in 
every  essential  particular,  not  only  as  to  material  matters  of 
form,  but  also  as  to  the  amount  for  which  is  rendered. 

If  the  writ  is  issued  for  an  amount  materially  in  excess  of 
the  judgment,  a  levy  and  sale  made  to  satisfy  such  excess  is 
nugatory  and  will  be  set  aside  upon  the  application  of  any 
person  interested,  or  whose  rights  have  been  prejudiced 
thereby. 

When  but  one  sale  of  property  is  made  under  such  an 
execution,  and  an  amount  materially  exceeding  the  judgment 
is  realized,  the  entire  proceedings  under  the  writ  are  nugatory. 

When  several  levies  and  sales  are  made  for  separate  sums, 
only  such  sales  or  levies  would  be  considered  void  as  are  made 
to  satisfy  the  amount  in  excess  of  the  judgment ;  for,  though 
the  execution  direct  the  collection  of  ^  sum  exceeding  that 
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authorized  by  the  judgment,  isales  made  under  it  to  the 
amount  actually  due  upon  it  will  be  valid,  and  only  such  pro- 
ceedings as  are  subsequently  taken  will  be  nugatory.  In  such 
cases  the  error  may  be  corrected  without  setting  aside  or 
declaring  nugatory  the  entire  proceedings  under  the  execution. 
If,  however,  but  one  sale  is  made  to  ciatisfv  the  sura  actually 
due  and  the  excess,  the  error  can  only  be  remedied  by  setting 
asido  and  declaring  void  the  ent're  proceedings  under  the 
execution.  Such  seems  to  be  the  rule  established  by  the 
authorities.  {luiu/Ztt  v.  Apphgates  Heir.^,  8  Moni'oe,  336; 
Peck  V.  Tiffany^  2  Comstock,  458.)  In  the  lirst  of  these  cases 
an  execution  was  levied  for  al)out  forty-two  dollars  more  than 
the  judgment  authorized,  and  the  Court  for  that  reason  held 
that  the  sale  bond  could  not  be  sustained.  Judge  Owsley, 
who  delivered  the  opinion  of  tlie  Court,  after  holding  that  the 
execution  was  not  void,  proceeded  to  say  :  '*  But  it  does  not 
follow  that  the  sale  bcmd  sliould  be  sustained.  To  uphold  a 
sale  of  land  made  under  execution  by  an  otHcer,  it  is  not 
enough  that  the  execution  pui-jjorts  upon  its  face  to  be  regular 
and  appears  to  have  emanated  from  competent  authority ; 
there  must  also  be  a  judgment  to  which  the  sale  money  is  to 
be  applied.  The  reason  is  obvious.  Lands  are  made  subject 
to.sale  under  writs  oi fieri  faeaiH  by  statutory  enactment,  and 
it  is  only  in  satisfaction  of  judgments  that  tlie  statute  has 
authorized  the  sale,  there  must  of  course  be  a  judgment  to 
which  the  proceeds  of  the  sale  may  be  applied  to  make  the 
sale  a  valid  one.  It  would,  therefore,  judging  from  the  facts 
proved  on  the  trial  of  the  motion,  seem  to  follow  that  the  sale 
bond  cannot  be  sustained,  for  the  land  appears  to  have  been 
sold  and  the  bond  taken  for  a  sum  equal  to  that  mentioned  in 
the  execution  which  ihsued  in  favor  of  Kni<jht  against  the 
Estate  of  Applegate^  and  as  the  judgment  in  favor  of  Knight 
is  in  fact  far  less  than  the  execution,  there  is  no  judgment  to 
which  the  excess  contained  in  the  executipn  and  included  in 
the  bond  can  be  applied."  That  an  execution  issued  and  sale 
of  property  made,  where  there  is  no  judgment  authorizing  it, 
would  be  utterly  void,  there  can  be  no  doubt,  and  for  the 
same  reason  we  think  an  execution  and  sale  for  a  sum  exceed- 
ing that  actually  due  upon  the  judgment  would  be  equally 
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void,  because  there  is  no  judgment  to  authorize  the  collection 
of  the  excess  for  which  execution  is  issued.  When  the  dis- 
crepancy between  the  judgment  and  the  execution  is  a  mere 
trifle,  levy  and  sale  will  not  be  disturbed,  because  it  is  said 
Lex  non  Curat  de  Tainimis ;  but  when  the  discrepancy  is 
material,  it  cannot  be  overlooked  or  disregarded  by  the 
Courts. 

The  first  judgment  in  these  cases  was  entered  on  the  28th 
day  of  June,  A.  D.  1864,  for  the  sum  of  eight  thousand  five 
hundred  and  forty-five  dollars  and  seventy-six  cents,  which 
included  the  sum  of  nine  hundred  and  forty-five  dollars  and 
seventy-six  cents  interest.  Upon  this  judgment  an  execution 
was  issued  directing  the  Sheriif  to  collect  that  sum  with  inter- 
est thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the 
time  of  its  rendition.  The  sale  of  the  defendants'  mill  under 
it  occurred  on  the  first  day  of  March,  A.  D.  1865,  about  eight 
months  after  the  entry  of  judgment. 

By  this  means  interest  for  the  period  of  about  eight  months 
was  collected  on  the  nine  hundred  and  forty-five  dollars  and 
seventy-six  cents  interest  included  in  the  judgment,  which 
amounted  to  the  sum  of  sixty-one  dollars  and  sixty-eight  cents. 
The  same  error  occurred  in  the  execution  issued  in  one  of  the 
judgments  rendered  on  the  27th  day  of  December,  A.  D.  1864, 
by  which  about  seventeen  dollars  more  than  was  authorized 
by  the  judgment  was  collected,  making  on  the  two  executions 
about  seventy-eight  dollars  more  than  was  actually  due  on  the 
judgments.  Section  5,  page  100,  of  the  Statutes  of  1861, 
expressly  declares  that  only  the  original  claim  or  demand  shall 
draw  interest  after  judgment.  These  executions  direct  the 
Sheriff  to  collect  interest  on  interest,  and  the  sale  was  made 
for  an  amount  sufiicient  to  satisfy  the  execution,  and  was  there- 
fore void.  The  sale  was  made  as  much  to  satisfy  the  seventy- 
eight  dollars  for  which  execution  illegally  issued  as  for  that 
which  was  actually  due.  Had  there  been  only  sufScient 
property  levied  on  and  sold  to  discharge  the  amount  l^ally 
due  on  the  judgment  the  sale  would  doubtless  be  sustained, 
and  only  subsequent  levies  and  sales  made  to  satisfy  the  excess 
would  be  nugatory.  But  here  the  seventy-eight  dollars  for 
which  execution  was  improperly  issued  is  inseparable  from  the 
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balance,  for  both  enter  into  the  same  sales,  or  rather  one  sale 
was  made  to  satisfy  the  legal  and  illegal  demand. 

The  protection  which  the  law  extends  to  lona  fde  pur- 
chasers at  judicial  sales  will  not  avail  the  purchaser  in  this 
case,  for  we  consider  the  sale  not  merely  voidable  but  abso- 
lutely void,  and  in  such  cases  the  sale  wiU  be  set  aside,  even 
though  the  rights  of  bona  fde  purchasers  have  intervened. 

Many  other  points  are  made  by  respondent  to  sustain  the 
order  of  the  Court  below,  none  of  which,  however,  we  think 
tenable,  nor  necessary  to  be  passed  upon  at  this  time. 

The  order  of  the  Court  below  must  be  afSrmed. 


Opinion  by  Bkosnan,  J. 

The  judgment  of  affirmance  is  correct.  In  my  opinion, 
however,  an  execution  calling  for  payment  of  interest  upon 
the  aggregate  amount  of  a  judgment  is  not  authorized,  where 
(as  in  this  case)  the  judgment  of  the  Court  is  silent  as  regards 
the  collection  of  interest.  The  judgment  record  should  itself 
declare  what  the  law  allows. 

Opinion  by  Beatty,  J. 

I  fully  concur  in  the  judgment,  and  also  in  the  views 
expressed  by  the  Chief  Justice,  in  this  case,  with  one  excep- 
tion. He  thinks  the  sale  was  for  some  seventy-eight  dollars 
more  than  was  actually  due  on  the  judgment  rendered.  My 
opinion  is  that  the  sale  was  for  some  six  hundred  and  seventy- 
five  dollars  in  excess  of  the  judgments. 

These  judgments  were  rendered  on  notes,  and  the  judgments 
as  entered  of  record  called  for  so  many  dollars,  without  saying 
anything  about  interest.  When  the  Clerk  issued  the  execur 
tions  he  directed  the  Sheriff  to  make  out  of  the  defendant's 
property  the  amount  of  the  judgments  and  interest  thereon, 
at  liie  rate  of  ten  per  cent,  per  annum,  from  the  day  the  judg- 
ments were  rendered  until  paid.  This  upon  the  two  execu- 
tions would  amount  to  about  six  hundred  and  seventy-five 
dollars.  Our  statute  in  regard  to  interest  contains  the  follow- 
ing clauses :  ^^  When  there  is  no  express  contract  in  writing, 
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fixing  a  different  rate  of  interest,  interest  shall  be  allowed  at 
the  rate  of  ten  per  cent,  per  annum  for  all  moneys,  after  they 
become  due,  on  any  bond,  bill  or  promissory  note,  or  other 
instrument  of  writing,  on  any  judgment  recovered  before  any 
Court  in  this  Territory,  for  money  lent,  for  money  due  on  the 
settlement  of  accounts  from  the  day  on  which  the  balance  is 
ascertained,  and  for  money  received  to  the  use  of  another." 

"  Parties  may  agree  in  writing  for  the  payment  of  any  rate 
of  interest  whatever  on  money  due,  or  to  become  due,  on  any 
contract.  Any  judgment  rendered  on  such  contract  shall  con- 
form thereto,  and  sliall  bear  the  interest  agreed  upon  by  the 
parties,  and  which  shall  be  specified  in  the  judgment ;  pro- 
vided  only  the  amount  of  the  original  claim  or  demand  shall 
draw  interest  after  judgment." 

The  Chief  Justice  thinks  that  under  the  provisions  of  sec- 
tion 4,  when  a  judgment  omits  to  say  anything  about  interest, 
the  Clerk  may,  as  a  matter  of  course,  without  the  order  of 
Court,  issue  execution  for  the  amount  of  the  principal  sum 
named  and  legal  interest,  for  the  reason  the  statute  itself  pro- 
vides that  the  judgment  sliall  bear  ten  per  cent,  interest,  when 
there  is  no  writing  to  show  it  must  draw  a  different  interest, 
and  the  only  error  in  the  execution  in  this  case  is  in  giving 
compound  interest,  or  interest  upon  interest,  which  is  expressly 
prohibited  in  section  5,  My  opinion  is,  the  execution  must 
follow  the  judgment,  and  if  the  judgment  does  not  call  for 
interest,  the  execution  cannot. 

If  the  Clerk  can  issue  execution  for  interest  not  mentioned 
in  the  judgment,  then  he  must  go  behind  the  judgment  to  see 
what  the  rate  shall  be. 

First,  he  must  go  behind  the  judgment  to  see  that  he  does 
not  issue  his  execution  for  compound  interest,  for  that  is 
expressly  prohibited  by  statute. 

Then  he  must  go  behind  the  judgment  to  see  what  was  the 
rate  of  interest  agreed  on  in  the  original  contract,  out  of  which 
the  judgment  arose,  for  that  rate  of  interest  may  have  been 
more  or  less  than  ten  per  cent,  per  annum. 

Suppose  the  judgment  was  on  a  note  bearing  interest  at 
five  per  cent,  per  annum,  the  creditors  would  not  be  entitled 
to  ten  per  cent,  per  annum.    If,  on  the  other  hand,  the  note  was 
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for  five  per  cent,  per  month,  he  would,  if  entitled  to  any 
interest,  be  entitled  to  more  than  ten  per  cent,  per  annum. 
Besides,  it  is  sometimes  a  contested  point  as  to  what  was  the 
rate  of  interest  agreed  on. 

I  remember  to  have  seen  one  case  tried  in  California  where 
the  whole  contest  was,  whether  the  note  was  to  bear  interest 
at  ten  per  cent,  per  month  or  ten  per  cent,  per  annum.  Had 
the  Court  failed  to  enter  judgment  for  any  interest,  could  the 
Clerk  have  determined  what  rate  of  interest  the  execution 
should  bear  ? 

In  my  opinion,  the  execution  must  follow  the  judgment. 
The  Clerk  cannot  go  behind  the  judgment  to  see  whether  a 
part  or  the  whole  of  the  judgment  is  to  bear  interest,  nor  to 
see  what  rate  of  interest  it  is  to  bear.  ~l~tS 

2  806 

2  808 

I    9  SOB 

14  888 


S.  T.  HEimY,  Eesponbent,  v.  THE  CONFIDENCE  GOLD 
AND  SILVER  MINING  COMPANY,  AppELLAirra. 

When  a  debt  seenred  by  mortgage  is  baned  by  the  atatnte  of  Umitationa,  the  mort- 
gage is  not  thereby  extingniahed. 

Bren  when  all  action  or  legal  proceeding  on  the  mortgage  is  barred,  stillif  the  mort- 
gagee geta  rightftil  poaaeaaion  of  tibe  premisea  mortgaged,  be  may  retain  the 
aame  until  his  debt  is  paid. 

The  Btatnte  of  limitations  provides  a  limitation  of  six  months  to  the  maintenance  of 
an  action  on  contracts  for  the  payment  of  money  made  oat  of  this  State.  But 
the  same  statnte  would  only  bar  an  action  to  foreclose  a  mortgage  executed  on 
property  within  this  State  to  secure  such  debt  after  the  lapse  of  four  years. 

Query:  Can  a  party  come  into  a  Court  of  equity  and  ask  that  Court  for  relief  to 
which,  by  his  own  showing,  he  is  equitably  entitled  only  upon  the  performance 
of  certain  acts,  and  admit  these  acts  haye  not  been  performed,  but  ayer  in 
excuse  that  lapse  of  time  and  the  statute  of  limitations  has  excused  the  per- 
formance thereofl 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Storey  County,  Hon.  E.  S.  Mbsiok 
presiding. 

HUlyer  cfe  Whitmcm^  for  Appellants,  cited  the  case  of  Spa/rJcs 
<&  Kdsey  v.  Pico^  1  McAllister,  page  497,  for  the  proposition 
that  the  equitable  remedy  on  the  mortgage  was  not  extin- 
guished by  the  statute  which  barred  the  debt. 
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WiUiams  cfe  Bixler,  cited  for  Respondents  the  case  oi  Lord 
V.  Morris^  18  Cal.  484,  and  also  the  affirmation  of  that  casein 
several  California  cases  of  later  date,  as  follows :  21  Cal.  493 ; 
23  Cal.  143,  and  Lent  v.  Crrogan^  not  yet  reported. 

Opinion  by  Beatty,  J.,  full  Bench  concurring. 

In  August,  1862,  Irwin,  J.  B.  Henry  and  others,  at  the  City 
of  Nevada,  State  of  California,  executed  two  promissory  notes, 
each  payable  twelve  months  after  date,  to  T.  W.  Sigoumey 
and  A  D.  Tower,  and  to  secure  the  payment  of  said  note, 
Irwin,  one  of  the  makers,  on  the  same  day  executed  his  mort- 
gage on  certain  mining  ground  in  Storey  County,  Nevada, 
which  was  shortly  after  duly  recorded. 

In  July,  1863,  Irwin  made  a  deed  of  the  same  mining 
ground  to  the  defendant,  a  mining  corporation,  upon  condi- 
tion that  they  would  issue  stock  to  him,  or  his  assignees,  for 
the  ground  thus  conveyed. 

Subsequently  he  transferred  his  right  to  the  stock  to  the 
present  defendant,  S.  T.  Henry.  Henry  demanded  the  stock 
from  the  corporation,  and  the  proper  officers  thereof  refused  to 
issue  it  to  him,  on  the  ground  that  the  mortgage  is  still  out- 
standing? His  reply  to  that  objection  is  that  the  debt  is  barred 
by  the  statute  of  limitation.  That  he  is  entitled  to  the  stock 
just  as  he  would  be  if  the  debt  was  paid  or  otherwise  extin- 
guished. The  only  point  made  in  the  argument  by  counsel  is 
whether  the  statute  of  limitation  completely  bars  all  remedy 
for  the  collection  of  this  debt.  Section  16  of  an  Act  of  the 
Territorial  Legislature,  approved  in  November,  1861,  provides 
among  other  things  as  follows : 

"Actions  other  than  those  for  the  recovery  of  real  property 
can  only  be  commenced  as  tbllows :  *  *  *  *  Within 
four  years  an  action  upon  any  contract,  obligation  or  liability 
founded  upon  an  instrument  of  writing,  except  those  men- 
tioned in  the  preceding  section." 

Section  34  of  the  same  Act,  as  amended  in  December,  1862, 
reads  as  follows : 

"  An  action  upon  any  judgment,  contract,  obligation  or  lia- 
bility, for  the  payment  of  money  or  damages,  obtained,  exe- 
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cuted  or  made  out  of  this  Territory,  can  only  be  commenced 
within  six  months  from  the  time  the  cause  of  action  shall 
accrue." 

We  are  referred  to  the  decision  of  the  California  Supreme 
Court  in  the  case  oiLord  v.  Morris  et  al.^  18  Cal.  484,  to  sus- 
tain the  proposition  that  the  debt  being  barred  by  the  statute 
of  limitation,  the  mortgage  is  in  effect  extinguished.  On  the 
other  hand  we  are  referred  to  a  decision  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  California 
{Sparks  dk  Kdsey  v.  Pico^  1  McAllister,  page  497),  as  establish- 
ing a  contrary  doctrine.  It  is  claimed  that  this  latter  decision 
is  sustained  both  by  reason  and  authority. 

Chief  Justice  Field,  in  his  decision,  expressing  the  views  of 
the  Supreme  Court  of  California,  puts  the  case  on  one  distinct 
ground,  and  rather  intimates  that  he  would  arrive  at  the  same 
conclusion  upon  another  and  different  groimd.  The  first  is 
that  the  statute  of  California  limits  equity  suits  in  the  same 
manner  that  it  limits  actions  at  law.  And  if  there  is  an  express 
statutory  limitation  to  the  time  within  which  bills  of  foreclosure 
may  be  filed,  and  that  time  has  expired,  then  no  such  biU  can 
thereafter  be  maintained. 

We  think  he  clearly  shows  that  in  all  those  cases  where 
Courts  of  equity  have  entertained  bills  to  foreclose  mortgages 
after  the  debt  was  barred  by  the  statute  of  limitation,  it  has 
been  in  England  or  in  States  where  there  is  no  express  stat- 
utory limitation  of  suits  in  equity.  Such  decisions  could  not 
be  held  as  authority  for  disregarding  the  express  letter  of 
the  California  statute.  We  are  of  opinion  then,  that  so  far 
as  this  branch  of  the  case  goes,  the  Supreme  Court  of  Cali- 
fornia was  right,  and  the  Circuit  Court  was  in  error  in  the 
views  expressed  in  Sparks  cfe  Kdsey  v.  Pico,  But  the  Supreme 
Court  of  California  have  gone  further,  and  intimated,  per- 
haps, or  at  least  it  is  claimed  that  the  effect  of  their  decision 
is  that  the  mortgage  is  a  mere  incident  to  the  debt,  and  when 
the  debt  is  barred  by  the  statute  of  limitation  that  the  mortgage 
is,  if  not  absolutely  extinguished,  at  least  rendered  unavailable 
for  any  purpose.  To  such  a  doctrine  we  are  not  ready  to  assent. 
An  action  upon  the  note  may  be  barred  by  one  clause  of  the 
statute  and  a  proceeding  to  foreclose  the  mortgage  by  another* 
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A  very  slight  examination  of  the  authorities  we  think  will 
convince  any  one  that  after  an  action  at  law  npon  the  debt  is 
barred,  the  mortgage  may  still  have  an  existence  for  some  pur- 
poses. At  an  early  day  it  was  held  in  England  that  when  the 
debt  was  barred  by  the  statute  of  limitation,  it  was  extin- 
guished. But  afterwards  it  was  held  that  the  statute  of  limita- 
tion did  not  destroy  the  debt  but  only  took  away  the  remedy. 
In  the  authorities  cited  in  1  McAllister  (p.  497),  it  seems  to 
be  well  settled  by  modern  decisions  that  if  goods  are  delivered 
to  a  creditor  as  security  for  debt  they  remain  rightfully  in  his 
hands  after  the  debt  is  barred  by  the  statute.  So,  too,  if  land 
is  mortgaged  to  secure  the  payment  of  a  promissory  note  after 
the  note  is  barred,  or  rather  after  an  action  at  law  on  the  note 
is  barred  by  the  statute  of  limitation,  the  party  may  maintain, 
his  action  of  qectment  for  the  land  mortgaged,  or  file  his  bill 
in  equity.  (See  the  authorities  collated  in  1  McAllister  above 
cited.) 

And  in  New  York,  where  they  have  a  statute  similar  to 
that  of  California  and  of  this  State,  confining  the  remedy  of 
the  mortgagee  to  foreclosure  and  sale,  and  denying  him  the 
right  to  bring  ejectment,  still  if  he  gets  possession  of  the  land 
mortgaged,  rightfully  without  fraud  or  force,  he  may  maintain 
that  possession  against  the  mortgagor  or  those  claiming  under 
him.  (See  Yam,  Duyne  v.  Thayer^  14  Wend.  233,  and  Phyfe 
V.  Riley ^  15  Wend.  248.)  And  doubtless  on  the  same  princi- 
ple that  the  party  who  holds  goods  in  pledge  for  a  debt  may 
retain  those  goods  even  after  an  action  at  law  upon  such  debt 
has  been  barred,  the  party  who  has  got  rightful  possession  of 
land  mortgaged  may  retain  possession  thereof  until  his  debt  is 
paid,  although  he  can  bring  no  action  to  enforce  the  debt. 

By  the  terms  of  the  34th  section  of  the  Act  limiting  the 
time  for  bringing  actions  on  contracts  for  the  payment  of 
money  made  out  of  the  State,  an  action  against  the  makers  of 
the  promissory  note  mentioned  in  the  complaint  was  barred 
before  the  commencement  of  this  suit.  But  a  mortgage  in 
the  usual  form  is  not  an  obligation  to  pay  money.  It  is 
usually  a  conveyance  of  certain  property  as  a  security  for  the 
payment  of  a  certain  debt.  But  the  debt  secured  may  be 
due  from  a  party  totally  different  from  the  one  who  executes 
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the  mortgage.  A  may  contract  to  pay  B  a  certain  debt,  C 
may  mortgage  property  as  a  security  for  the  performance  of 
A's  contract.  In  this  very  case  there  are  four  parties  who 
contract  the  debt,  only  one  of  the  four  executes  the  mortgage. 
The  mortgage,  then;  if  in  the  usual  form,  is  not  a  contract  on 
the  part  of  Irwin  to  pay  money,  but  a  deed  given  by  Irwin  as 
a  security  that  himself  and  the  others  will  pay  money.  We 
think  whilst  an  action  on  the  note  would  be  barred  by  the 
34th  section,  a  bill  to  foreclose  the  mortgage  would  not  be 
barred  until  four  years  had  elapsed  since  the  cause  of  action 
arose  thereon.  In  such  foreclosure,  perhaps,  the  plaintiff 
would  be  confined  to  a  decree  of  sale,  and  there  might  be  no 
authority  for  a  judgment  for  any  surplus  not  paid  by  the  pro- 
ceeds of  the  sale. 

This  renders  it  unnecessary  to  determine  another  point 
which  suggested  itself  to  our  mind.  Could  the  plaintiff  come 
into  a  Court  of  equity  and  ask  such  aflSrmative  relief  as  the 
plaintiff  asks  here  whilst  acknowledging  that  the  debt  for 
which  the  property  was  pledged  remains  unpaid.  The  statute 
of  limitation  is  a  statute  of  repose,  a  statute  to  protect  defend- 
ants, not  to  afford  new  causes  of  action  to  plaintiffs.  But  it 
is  not  necessary  to  discuss  this  point.  Our  views  expressed 
on  the  other  branches  of  the  case  must  determine  the  contro- 
versy. 

Judgment  is  reversed  and  set  aside,  and  the  Court  below 
will  make  such  order  in  the  case  as  may  be  proper  and  in 
accordance  with  the  views  expressed  in  this  opinion. 
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ABANBOKUENT. 

1.  There  can  be  no  strict  •buidonment  of  property  without  the  intention  to  do  m. 
JioOiU  T.  Th*  UhcU  Sam  Gold  and  Sihtr  Mining  Omj^ny,  188. 

2.  The  bare  lapse  of  time,  short  of  the  statute  of  limitations  and  nnacoompanied 
hj  other  circnmstaneesy  would  be  no  eyidence  of  abandonment.    Ih, 

8.  Abandonment  is  a  mixed  question  of  law  and  fact.  If,  in  fact,  a  person  intend 
to  give  np  his  claim  and  qnit  paying  assessments  in  pursuance  of  that  intention, 
it  is  an  abandonment  in  fact.  Oreamuno  r.  The  UheU  Sam  Gold  and  Sihor 
Mininff  Company^  815. 

4.  A  party  who  insists  upon  forfeiture  or  abandonment,  and  relies  thereon  to  build 
up  a  r^ht  in  himself  to  the  thing,  franchise  or  easement,  forfeited  or  abandoned, 
is,  upon  first  principles,  bound  to  establish  the  fact  or  facts  upon  which  his 

-    taserted  claim  of  right  depends.    Ih, 

See  Hum  and  Mnmro  Looatioxs,  3. 

ABATEMENT. 
1.  Where  parties  haying  a  joint  right  of  action  bring  suit,  and  pending  the  litiga- 
tion serer  their  interMts,  the  suit  will  not  abate.    Al/ordttaLr.DmcindaLf 

aor. 

ACCOMPLICE. 

See  WiTNiBS,  8. 

ACCOUNT. 
See  Book  Accouht. 

ACCOUNT  AQAINST  COUNTIES. 
See  CoiTirrr  CoiniiasioiisBs,  1  to  5. 

ACCOUNT  STATED. 
See  MmAxx,  1,  8,  8. 

ACTIONS  AQAINST  COUNTIES. 

See  Comrms,  1  and  2. 

Comrrr  Coxmibsiorbbs,  1  to  5. 

ACTIONS.  JOINT. 
1«  A  joint  action  at  law  cannot  be  maintained  against  surviror  and  administrator 
of  deeeaaed  maker  of  a  promissory  note.    Mapl€9  t.  GoUor,  888. 
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2.  The  rale  in  equity  has  been  that  the  estate  of  a  deceased  joint  obligor  could  onlj 
be  reached  when  surriyor  was  bankrupt  or  insolvent.    Ih. 

8.  Of  late  Courts  of  equity  have  held  that  partnership  debts  might  be  enforced 
against  the  estate  of  deceased  partners  as  several  debts.  Query :  Is  this  good 
Uwf    lb. 

4.  Persons  Jointly  liable  must  all  be  made  defendants,  and  a  joint  judgment  ren- 
dered against  all.    EeUer  y,  BUudd,  Fall,  Unkerian  et  al,,  491. 

^  ADMINISTRATORS. 

1.  The  percentage  allowed  by  law  to  Administrators  for  collecting  and  disbursing 
money  is  oxie  of  the  expenses  of  administration  which  should  be  allowed  in 
preference  even  to  funeral  expenses.    EttaU  of  OlqfMehoUon,  618. 

2.  Attorneys'  fees  may  or  may  not  be  properly  charged  among  the  expenses  of 
administration,  according  to  the  particular  circumstances  of  the  case.    Ih. 

8«  Insurance  paid  by  an  Administrator  on  the  property  of  a  decedent,  ought  to  be 
allowed  as  one  of  the  expenses  and  charges  of  administration.    But  if  money  be 
paid  for  insurance  under  circumstances  showing  recklessness  and  want  of 
proper  oare  and  prudence,  the  Court  may  properly  refuse  to  allow  it.    Ih. 
See  AcnoNS,  Joint,  1,  2,  8. 

AGENT. 
See  Haugioitb  P&osBCunox. 

AGREEMENT. 

1.  An  agreement  describing  sufSciently  the  parties  thereto,  the  property  to  be 
affected  thereby,  and  providing  that  one  party  shall  inprasteiUi  enter  into  pos- 
session of  the  property  described,  and  hold  it  until  a  certain  debt  is  paid  out  of 
the  rents  and  profits  of  the  property,  is  not  void  for  uncertainty.  jBjpnan  d  o^ 
V.  J^eUy  et  al,,  179. 

2.  Instrument  under  consideration  conveyed  to  Myers  a  subsisting  present  right  to 
hold  and  enjoy  the  property  described,  as  trastee  for  others.    Ih, 

See  GOH8IDX&4TIOV,  2. 

ANSWER. 

1.  After  an  answer  is  filed  judgment  cannot  be  entered  by  de&ult,  although  the 
answer  may  not  be  served.    Maples  v.  GeUer,  288. 

2.  Service  of  answer  is  for  convenience  of  plaintiff*  s  counsel  and  may  be  enforced 
by  the  Court,  but  is  not  necessary  to  give  jurisdiction  of  the  defendant.    Ih. 

APPEALS.' 

1.  Under  the  Organic  Act  and  laws  of  the  Temtory  of  Nevada  no  appeal  could  be 
taken  from  an  order  nutde  by  a  referee.    JBdmdUon  etaky.  Eheeland  et  aL,  40. 

2.  The  right  of  appeal  must  be  goveraed  by  the  laws  in  force  at  the  time  the  appeal 
is  taken.  A  case  commenced  in  the  Territorial  Courts  and  appealed  to  the 
Supreme  Court  of  the  Territory,  but  decided  by  the  Supreme  Court  of  the  State 
of  Nevada,cannot  be  taken  to  the  Supreme  Court  of  the  United  States,  merely 
because  the  organic  Act  of  the  Territory  allowed  it  at  the  time  the  action  was 
commenced.    Such  an  inchoate  right  of  appeal  is  not  a  vested  right.    Ih.,  60. 

8.  The  fact  that  the  parties  to  an  action  were  citisens  of  different  States  does  not 
authorize  an  appeal  to  the  Supreme  Court  of  the  United  States  after  decision 
by  the  Supreme  Court  of  the  State.    Ih. 

i.  An  appeal  will  not  lie  from  a  judgment  by  defiMilt.  (Per  Brosnan,  J.)  Bnd 
et  a^.  V.  ArmOrongt  82. 
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6.  A  Court  of  appellate  jnrisdiotion  cannot  reverse  a  judgment  produced  b^  the 
voluntary  act  of  a  party.    Ih, 

6.  An  appeal  in  oriminal  oases  may  be  taken  from  an  order  of  the  BUtrict  Court 
allowing  a  demurrer,  though  final  judgment  be  not  entered.  BsopU  v.  Logan^ 
110. 

7.  The  right  of  appeal  under  our  Practice  Act  does  not  depend  upon  the  entry  or 
perfection  of  the  judgment  of  the  lower  Court,  but  upon  the  rendition  of  it. 
OoUfomM  BMte  Telegraph  Company  v.  FaUermm,  151. 

8.  Where  an  appeal  is  taken  from  a  Territorial  Probate  Court  to  the  District  Court, 
and  the  appeal  never  determined  in  the  District  Court,  this  Court  has  no  juris- 
diction, nor  can  such  jurisdiction  be  given  by  consent.    Lambert  v.  Mbore^  281. 

9.  This  Court  has  appellate  jurisdiction  in  all  cases  decided  in  District  Courts,  but 
there  is  no  power  in  this  Court  to  hear  appeals  from  the  judgments  of  a  Probate 
Court.    lb, 

10.  There  being  no  appeal  pending,  the  cause  is  stricken  from  the  calendar.    lb. 

11.  When  an  erroneous  judgment  is  entered  and  there  is  a  motion  made  in  the  Court 
below  to  have  that  judgment  set  aside,  the  appeal  lies  direct  from  the  judgment 
and  not  fit>m  the  order  refusing  to  set  it  aside.    Maples  v.  GeUer,  288. 

12.  In  appeals  from  orders  granting  or  refusing  a  new  trial,  a  statement  on  appeal  is 
not  necessary.    Gregory  v.  ly-othingham  et  al,,  258. 

18.  This  Court,  without  such  statement,  will  consider  **  the  OatemerU  on  motion  for 
new  trial,  the  pleadings,  depositions,  documentary  evidence  on  file  and  minutes 
of  the  Court."    f/f, 

li.  The  Practice  Act  of  this  State  allows  an  appeal  from  an  order  setting  aside  a 
judgment.    BaUard  v.  FuroeU  et  al,,  842. 

15.  Under  the  laws  of  Nevada  an  appeal  from  the  Probate  to  the  District  Court 
could  only  be  taken  by  filing  a  written  notice  of  appeal  with  the  Clerk  and 
serving  a  copy  on  respondent.    Lamhert  v.  Moore,  844. 

16.  If  when  an  appeal  is  token,  or  claimed  to  have  been  taken,  from  a  Probate  to  a 
District  Court,  and  decided  on  its  merits  in  the  District  Court  and  then  appealed 
to  this  Court,  the  party  who  was  appellant  both  in  the  District  Court  and  this 
Court,  relies  only  on  the  mmutes  of  the  District  Court  to  show  that  he  took  the 
necessary  steps  to  appeal  the  case  from  the  Probate  Court ;  those  minutes  must 
at  least  show  the  facts  Fith  certainty  and  precision,  or  this  Court  will  not  hold 
that  the  jurisdiction  of  the  District  Court  is  shown.    lb, 

17.  A  notice  of  appeal  given  orally  to  respondents,  even  if  given  in  open  Court  and 
entered  on  the  minutes  of  the  Court,  is  not  sufficient  to  make  an  appeal  and 
dispense  with  the  fiUng  of  a  written  notice.    lb, 

18.  The  filing  and  serving  of  a  written  notice  of  appeal  must  be  followed  by  the 
filing  of  a  proper  undertaking,  or  the  deposit  in  lieu  thereof  within  five  days,  or 
the  notice  becomes  inoperative  and  a  nullity,    lb, 

19.  An  appeal  from  an  interlocutory  order  granting  a  temporary  injanction,  will 
not  be  sustained  when  such  interlocutory  order  was  superceded  by  a  final  decree 
before  appeal  taken.    Fasterbrooh  v.  Upton  et  aL,  898. 

20.  Where  the  notice  of  appeal  is  filed  one  day  before  the  expiration  of  the  time 
limited  for  taking  an  appeal,  but  the  undertaking  is  not  filed  until  three  days 
after  the  expiration  of  that  time  but  within  five  days  after  the  filing  of  the 
notice  of  appeal,  held  that  the  appeal  was  taken  within  the  year  allowed  by 
statute.    JP^n  v.  Momroe  et  al.,  484. 

81.  An  appeal  is  taken  by  the  filing  and  service  of  the  notice,  but  it  is  effectual  for 
no  purpose  until  the  undertaking  is  filed.  And  the  failure  to  file  such  undertak- 
ing within  the  time  prescribed  by  the  Fraotioe  Act  renders  the  notice  nugatory. 
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bat  if  filed  within  that  time  it  relates  back  to  the  time  of  the  filing  and  aerrioe 

of  the  notice  of  appeal.    Ih, 
82»  Where  an  appeal  is  taken  from  an  order  made  on  affidavits  no  statement  is 

required,  and  those  sections  of  the  Practioe  Act  making  it  the  duty  of  the 

appellant  to  prepare  a  statement  containing  the  grounds  upon  which  he  intends 

to  rely  on  appeal,  have  no  application  to  an  appeal  from  snoh  an  order.    €fraif 

▼.  Earriaon  €i  oL,  602. 
28.  Upon  an  appeal  from  a  final  judgment,  this  Coui  will  reTiew  an  order  of  a 

District  Court  dismissing  an  attachment,  if  the  appeal  ia  also  taken  from  snob 

order.     WiUiama  t.  GlaigotP,  538. 

See  ClBTIOBABI,  1. 

JuRmnionoK,  8. 
Pbobats  Codbt,  1. 
judgiomt,  5, 16, 16. 

APP£LLAT£  COURT. 
See  Pnicnoi,  2. 

ARBITRATION. 

1.  Our  statutory  proceedings  in  cases  of  arbitration  are  in  derogation  of  the  com- 
mon law,  and  must  be  strictly  pursued.    Steel  y.  &eel,  27. 

2.  The  filing  of  the  submission,  and  the  entry  of  the  same  in  the  Clerk's  register,  in 
cases  of  arbitration,  answer  the  purposes  of  the  complaint  and  answer  in  ordi- 
nary actions,  and  like  them  must  be  filed  before  a  hearing,  trial,  or  judgment.  /S. 

8.  At  common  law,  scarcely  any  matter  short  of  a  want  of  power  or  jurisdiction 
appearing  upon  the  face  of  an  award,  is  subject  to  question  or  inquiry,  and  eveiy 
reasonable  intendment  should  be  made  to  uphold  it  But  in  statutory  awards 
no  such  liberal  interpretation  can  be  invoked  to  its  aid.  Its  validity  must  be 
determined  by  the  provisions  of  the  statute  authorizing  it    lb. 

ASSSSSMJSNT. 

1.  Where  the  Assessor,  in  making  his  assessment,  uses  this  langnage:  *' One  mine 
of  four  thousand  four  huftdred  feet,  situated  on  Last  Chance  Hill,''  it  does  not 
convey  the  idea  that  he  was  assessing  or  attempting  to  assess  the  fee  of  the 
land  in  which  the  mine  was  situated,  but  the  possessory  claim  of  the  miner  and 
right  to  mine  on  a  certain  lode  or  vein  of  ore.  The  meaning  of  this  langnage  ia 
determined  by  common  ussge  in  this  country.  8UU4  v.  £eal  JM  MmU  BSher 
Mining  Company,  628. 

2»  The  statute  allows  District  Attorneys,  when  bringing  suit  for  delinquent  tnzes, 
to  give  a  more  particular  desciiption  of  the  delinquent  property  than  that  con- 
tained in  the  assessment  rolL  When  the  complaint  does  not  contradict  the 
assessment,  but  merely  gives  a  more  particular  description,  it  is  proper  to  sdmit 
testimony  to  show  the  property  described  in  the  assessment  roll  and  the  oom- 
plaint  are  identical.    Ih, 

ASSIGNEE  AND  ASSIGNOR. 
1»  An  assignee  of  an  account  may  sue  on  it  in  his  own  name^  thongh  the  assignor 
have  an  interest  in  it.    The  assignor,  in  such  case,  need  not  be  made  a  pirty. 
Ontm^t.  Jokiuon  4  Waddell,  882« 
See  Dnne,  8. 

]iOBlaa<»i^  IS,  18« 
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ASSUliPSIT,  IMPLIED. 
1.  The  Beoorder  haTing  received  fees  in  adyaoce  for  recording,  indexinflr»  etc.,  of 

instnmiente,  wm  bound  to  record  tbem  himself  or  procure  their  recordation 

by  hia  raeceiaor.    DQi9i$  r.  Tkompton,  17. 
8.  Was  a  newly  elected  Recorder  bound  to  record  deeds  fonnd  in  the  ofSce  when  he 

qualified  and  for  the  recordation  of  which  his  predecessor  was  paid  ?  Query,  lb. 
8.  If  not  strictly  bound  to  record  them,  it  was  conrenient  and  proper  he  should 

record  them,  and  without  so  doing  he  could  not  conduct  the  business  of  hia 

office  in  an  orderly  and  proper  manner.    Ih, 

4.  A  necessity  being  thus  imposed  on  the  incoming  Recorder  to  record  the  deeds 
left  unrecorded  by  his  predecessor,  and  that  recordation  inuring  to  the  benefit  of 
the  prior  possessor  of  the  office,  the  law  raises  an  implied  request  on  the  part  of 
the  outgoing  Reorder  to  perform  the  labor  and  an  impUed  promise  on  his  part 
to  pay  for  the  same.    lb. 

6.  When  A  is  morally  and  legally  bound  to  perform  certain  labor,  but  failing  to 
perform  it  himself  places  B  under  the  necessity  of  performing  it  to  avoid  loss  or 
inconvenience,  and  A  receives  the  benefit  of  that  performance,  the  law  will 
imply  both  a  rtquett  to  B  to  perform  the  labor  and  Apramiee  to  pay  for  it  when 
performed.    lb.  on  Behearing,  20. 

6.  Where  the  purchaser  of  real  property  agrees  with  the  vendor  to  pay  certain 
incumbrances  upon  it,  as  a  part  of  the  consideration  of  the  conveyance,  the 
person  holding  such  incumbrance,  or  the  person  to  whom  such  payment  is  to 
be  made,  may  maintain  an  action  upon  such  promise  or  agreement.  BuhUn^ 
si  aL  Y.  MacteU  et  dl.,  860. 

7.  Such  an  understanding  or  promise  does  not  come  within  the  statute  of  frauds, 
and  need  not  be  in  writing.    lb. 

8.  If  a  contract  is  drawn  up  between  certain  parties  for  work  to  be  performed  by 
one  party,  for  a  compensation  to  be  paid  by  the  other,  and  one  of  the  parties 
neglects  to  execute  it,  and  either  by  his  silence  or  otherwise  encourages  the 
ether  to  proceed  with  the  work,  the  party  not  signing  it  would  be  liable,  either 
upon  the  written  contract  or  upon  an  implied  contract,  for  the  value  of  the 
work.    EeOer  v.  Matdd,  FaU,  Plnkerton  et  at.,  491. 

9.  When  one  of  the  parties  to  a  written  contract  fails  to  sign  it,  the  presumption  is 
that  he  has  abandoned  it.  To  overcome  such  presumption  it  is  necessary  for 
the  party  relying  on  the  contract  to  prove  that  the  other  party  authorized  or 
encouraged  him  to  proceed  under  the  contract.    lb. 

attachment: 

1.  The  Attachment  Law  of  1861  was  not  repealed  by  the  amendment  of  1864-6. 
The  old  law  remains  unimpaired  as  to  debts  contracted  prior  to  the  amendment, 
whilst  the  amendments  have  application  only  to  liabilities  incurred  since  the 
Isi  day  of  April.  A.  D.  1866.     WaUama  v.  GUugow,  688. 

5.  When  an  attachment  ia  issued  upon  a  claim  incurred  prior  to  the  let  day  of 
April,  A.  D.  1866,  the  affidavit  is  sufficient,  if  it  conforms  to  the  requirements 
of  the  Act  of  1861,  and  need  not  contain  the  averments  required  by  the  Act  of 
1864-6.    lb. 

Z.  If  the  affidavit  be  insufficient,  it  cannot  be  taken  advantage  of  after  plea  in  abate- 
ment.   Such  a  plea  ia  a  waiver  of  all  defects  in  the  affidavit,    lb. 
See  Appbau,  S8. 

ATTORNEY. 
1.  An  attorney  who,  at  the  request  and  for  the  benefit  of  a  debtor,  appears  of 
reoord  for  ti&e  creditor  in  a  oonfoMioii  of  judgment  by  the  debtor,  may  reoover 
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what  his  semces  are  reasonably  worth  firom  the  debtor.  MUeheU  doLv.  Brom- 
Urg«r,  604. 
8*  An  appearance  of  record  would  be  j^rima  facie  eridence  of  the  liability  of  the 
person  for  whom  the  attorney  appears ;  but  such  jmma  faeU  eridence  maj  be 
OTercome  by  other  proof,  and  the  liability  of  another  person  established  for  a 
reasonable  compensation ;  and  it  would  be  no  contradiction  of  the  record  to 
show  that  such  attorney  was,  in  fact,  employed  by  some  other  person,  or  that 
the  seryices  were  in  fact  for  the  benefit  of  another.    Ih. 

AUDITOR. 
See  Rbcorobb,  1. 

BARB. 

1.  An  order  made  by  a  Court  which  purports  first  to  be  a  judgment  on  demnirer 
to  a  complaint,  and  then  shows  by  a  comparison  of  the  recitals  of  the  order  and 
what  appears  in  the  pleadings  of  the  case  that  it  was  founded  on  facts  which 
accrued  after  the  filini;  of  complaint,  and  were  only  made  to  appear  by  the 
answers,  and  when  there  was  no  trial  or  admission  of  the  truth  of  these  facts 
by  the  plaintilT,  cannot  be  held  to  be  a  judgment  on  the  merits  so  as  to  bar 
another  action.     Gibson  t.  Milne  et  al,,  626. 

S.  A  decree  dismissing  a  bill  filed  to  enforce  a  Tender's  lien,  even  if  that  decree  was 
final  and  a  bar  to  any  further  proceedings  to  enforce  such  a  lien,  would  not  be  a 
bar  to  an  action  of  ejectment  by  the  same  party.  Kor  would  it  deprive  the 
party  of  the  right  to  avail  himself  of  the  benefits  of  his  legal  title  when  made  a 
party  defendant  in  an  equitable  proceeding.    lb. 

See  JnoGMBNTS,  12, 18  and  14. 

BILLS  OP  EXCEPTION. 

1.  Bills  of  exception  must  be  signed  by  the  Judge  who  tried  the  cause.  The  sig- 
nature of  one  who  does  not  appear  as  counsel  of  record  in  the  Court  below— 
when  it  does  not  appear  whether  such  signature  was  obtained  to  witness  the 
fact  that  the  statement  was  correct,  or  merely  to  admit  service  of  statement — 
cannot  be  received  as  a  substitute  for  bill  of  exceptions.  BxpU  v.  OUattm,  17S. 

2.  The  time  prescribed  by  the  Practice  Act  within  which  a  bill  of  exceptions  in  a 
criminal  case  is  to  be  signed  by  the  Judge  is  merely  directory.  SiaU  o/JHTevadm 
V.  Salge,  466. 

S«e  iKSTRUcnoHs,  6. 

BILLS  IN  EQUITY. 
1.  Any  form  of  complaint  under  our  syAem  may  be  treated  as  a  bill  in  equity. 
But  this  is  not  a  bill  seeking  relief  against  defendant  on  the  ground  that  his 
intestate  waa  severally  bound  for  the  debt.    Maplet  v.  GMler,  888. 

BOOK  ACCOUNT. 
1.  The  failure  of  the  plaintiff  to  prove  the  correctness  of  his  book  accoant,  or  that 
the  entries  were  made  at  or  about  the  time  of  the  transaction,  cannot  be  taken 
advantage  of  for  the  first  time  on  appeal  if  the  point  be  not  made  in  the  lower 
Conrty  it  will  not  be  passed  npon  in  the  appellate  Courtf  Oarpenier  ▼.  Joknwm 
db  Waddea,  881. 

CERTIFICATE. 

Se9   JUDQHBITT,    10. 
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CERTIORARI. 
1.  A  writ  of  otriiorari  ia  not  inhibited  to  a  party  aggrieved  in  all  proceedings  or 
actions  wherein  a  right  of  appeal  is  given.    JPaul  et  al„  ▼.  Artndrong,  89. 
See  Probate  Court,  2. 

CHANCERY  PRACTICE. 

1.  It  19  immaterial  when  a  party  in  possession  files  his  bill  claiming  that  he  is  a 
tenant  in  common  with  others,  asking  for  a  division  of  the  land,  etc.,  whether  he 
shows  that  he  has  a  legal  title  in  common  with  the  defendants,  or  only  hu  an 
equitable  title  to  the  one-half  of  the  land  described.  In  either  case  he  is  entitled 
to  substantially  the  same  relief.    Crotier  v.  MeLaugJiUn,  848. 

2.  When  a  party  files  a  complaint  for  equitable  relief,  and  the  whole  ease  shows  it 
must  be  determined  rather  upon  the  application  of  legal  principles  to  admitted 
facts,  than  on  the  determination  of  controverted  facts,  the  case  should  not  be 
submitted  to  a  jury.    II, 

See  HoMESTBAD,  5. 

CHARACTER. 
See  Insteuctionb,  7. 

MUBDBB,   1. 

CHARTER. 
See  Roads,  2,  8. 

CHATTELS. 
See  Sale  ov  Chattels,  1,  2. 

CITIZENSHIP. 

1.  Held  error  to  disallow  a  challenge  to  a  juror  who,  on  his  toir  dire,  stated  "that 
he  was  bom  in  the  Province  of  Canada,  and  lived  there  until  he  was  twenty-one 
years  of  age ;  that  he  had  been  told  that  his  father  was  a  citizen  of  the  United 
States  prior  to  the  time  of  removing  to  Canada;  that  he  had  no  knowledge  that 
his  father  became  a  citizen  of  Canada ;  and  also  that  he  did  not  know  of  which 
country  his  father  claimed  citizenship ;  that  his  residence  and  home  was  in 
Canada  so  long  as  he  knew  anything  about  it,  and  that  he  (the  juror)  had  never 
been  naturalized.    State  of  Nevada  v.  Wm,,  Salffe,  4o6. 

2.  When  all  that  is  known  of  a  person's  citizenship  is  that  his  residence  and  home 
has  been  in  a  foreign  country,  the  mere  statement  of  a  stranger  that  he  was  a 
citizen  of  the  United  States  is  not  sufficient  to  establish  his  citizenship  in  this 
country  against  the  presumption  which  would  arise  from  his  home  being  in 
another  oonntry.    /5. 

CHOSE  IN  ACTION. 
See  Taxation,  8,  9, 10. 

COIN. 
See  HoHBT,  1. 

COMMERCE. 
1.  The  power  to  regulate  commerce  is  not  exclusive  in  Congress,  but  concurrent 
in  the  Federal  Government  and  the  States.  No  State  law  upon  the  subject  will 
therefore  be  nnconstltotional,  unless  in  direct  collision  with  some  law  or  regn- 
lation  of  Congress.  The  power  is  exclusive  in  Congress  only  so  far  as  it  U 
exeseiaed  by  it.    J&e  Ibrte  €¥andaU,  Btbiot  Oorpu$f  294. 
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2.  The  mere  gnnX  of  power  to  the  Oenenl  €(0Tenim6nt  does  not  neceiaarily  implj 

a  prohibition  npon  the  States.    Ih, 
a.  The  words  "importo"  and  '<  exports"  as  used  in  the  Federal  GonitilvttoB, 

inclnde  property  onlj  and  do  not  extend  to  indiyidaals.    lb. 
See  Tazatiov,  8,  4. 

GOMMOir  LA.W. 

1.  The  common  law  of  England,  as  adopted  in  this  oonntrj,  is  nsoaUj  to  be  taken 
as  modified  by  English  statutes  passed  prior  to  the  declaration  of  Ameriimn 
Independence.    MamiUan  t.  £iueland,  40, 

2.  Remedies  in  derogation  of»  mast  be  strictly  followed.    8i^  r.  iSiM,  ST. 
S.  At  common  law  all  indictmenta  are  in  favor  of  awards.    lb, 

COMMON  SCHOOLS. 

See  School  Tax,  1  to  7. 

COMMUTATION. 
See  Pardon,  1. 

COMPANY. 

See  SuxxovSy  1,  2,  8. 

COMPOUND  INTEREST. 
See  Interbst,  1,  2. 

CONCLUSIONS  OF  LAW. 

See  PiiBADiKas,  7. 

CONDEMNATION  OF  PROPERTY. 

1.  The  Legislatnre  has  an  nndoobted  right  to  confer  npon  the  Connty  Commiasion- 
ers  the  power  to  open  roads,  upon  a  proper  compensation  being  made  to  thoae 
whose  property  is  taken  for  snch  purpose,  bnt  until  snch  compensation  is  made 
there  is  no  power  within  the  State  which  can  legally  appropriate  the  property' 
of  the  citizen,  except  in  certain  cases  mentioned  in  Section  2,  Article  L,  of  the 
State  Constitution.    Cliampion  ▼.  SetaionB^  478. 

CONDITIONS,  ESTATES  UPON. 

1.  A  written  agreement  entered  into  by  which,  upon  certain  terms  and  conditlonB, 
the  parties  of  the  second  part  were  permitted  to  erect  a  steam  quartz  mill  on  the 
premises  of  the  party  of  the  first  part ;  and  it  is  made  the  duty  of  the  party  of 
the  second  part  to  erect  the  mill  within  a  certain  time,  and  among  other  tbinga 
to  pump  the  water  from  the  mine  of  the  parties  of  the  first  part,  giyes  the 
parties  of  the  second  part  an  estate  upon  condition  in  the  premises.  HamiQUm 
d  aL,  T.  Xneeland  d  al*,  40. 

2.  No  precise  words  are  required  to  create  a  condition.  The  intention  of  the  parties, 
which  is  to  be  gathered  from  the  whole  instrument  and  the  subject  matter  to 
which  it  relates,  must  determine  the  question.    Ih. 

8.  The  oonmion  law  rule,  that  a  condition  cannot  be  reserved  to  any  but  the  grantor 
and  his  heirs,  has  not  been  recognized  as  the  law  in  this  country.    Ih, 

4.  The  statute  of  82,  Henry  YIII.,  providing  for  entering,  upon  condition  broken, 
is  applicable  not  only  to  breach  of  condition  in  law  but  also  in  deed.    lb. 

5.  Upon  a  breach  of  a  condition  upon  which  an  estate  is  held»  an  actual  entry  Is 
not  necessary  to  defeat  tiie  eetate;  »  deound  of  po«Muion is  gnflBoitBt.   lb. 


Digitized  by 


Google 


INDEX.  "-  688 

CONFESSION  OF  JUDGMENT. 
See  FoBODU  E«tbt  ahd  DnizHSBy  2. 

CONSIDERATION. 
1.  If  A  borrows  fifteen  hundred  dollars  in  ^Id  from  B  when  that  gold  wonld  be 
worth  twenty-ftTO  hundred  dollars  in  GoTemment  paper  currency,  and  girea  his 
note  for  twenty-five  hundred  dollars,  the  note  is  a  yalid  note  with  sufficient  con- 
sideration.   There  is  neither  a  want  of  consideration  nor  a  failure  of  considera- 
tion.   OoxT.  Smith,  Ul. 
a.  When  rent  is  fixed  at  a  certain  rate  for  a  definite  period,  an  agreement  without 
consideration  to  reduce  the  rent  during  that  period  is  roid.  MoopmY,  Mnyw,  484. 
See  GuABAMTT,  1  to  6. 
Sbal,  1. 
Rklbass,  1  to  8. 

CONSTITUTIONAL  LAW. 

1.  When  language  is  used  in  the  Constitution  capable  of  two  interpretationB,  and 
there  is  nothing  in  the  general  context  of  the  instrument  to  determine  which 
interpretation  best  conforms  to  the  intention  of  the  Convention,  then  resort 
must  be  had  to  a  strict  grammatical  construction  of  the  language  to  determine 
its  efi'ect.     F«Nf  t.  MannaMi,  86. 

&•  Section  88,  Article  IV.  of  Constitution  construed.    Ih, 

8.  Though  the  Constitution  of  the  State  confers  the  jurisdiction  of  oases  of  forcible 
entry  and  nnlawAil  detainer  on  the  District  Courts,  the  Courts  of  Justices  of  the 
Peace  continue  their  jurisdiction  of  such  cases  until  the  organization  of  the 
District  Courts  under  the  State  authority.    Armtirong  ▼.  Paul  tt  al,,  184. 

i.  The  purpose  of  Section  6,  Article  YI.,  of  the  State  Constitution  was  not  to  sus- 
pend the  operation  of  the  laws  of  the  Territory.  The  former  judiciary  system 
was  intended  to  be,  and  wom  continued  in  existence  until  the  new  one  should 
be  in  a  oondition  to  exercise  its  functions,    /ft. 

5.  The  S4th  Section  of  Article  XYII.  of  the  Constitution  prohibits  taxation  beyond 
one  and  one-quarter  per  cent,  for  State  purposes  during  the  first  three  years  of 
its  existenoe.    IiiglUdngiUY,  Bocardqf  (kmm^MtUmerBo/at^ 

6.  The  8d  Section  of  Article  IX.  discussed  and  commented  on.  It  does  not  qualify 
the  84th  Section  of  the  XYIIth  Article.    Ih, 

7.  Tax  leyied  under  the  law  in  question  is  illegal  and  void,  but  the  bonds  author- 
ized to  be  issued  are  legal  and  valid  debts  against  the  State  if  negotiated.    Ih, 

8.  It  is  an  established  rule  that  Courts  will  not  adjudge  whether  a  law  is  uncon- 
stitutional or  not,  unless  they  are  imperatively  called  upon  to  do  so  by  fhe 
admonitions  of  duty  and  the  exigencies  of  the  case.  BurlUig  y.  Goodman  et  oZ., 
814. 

9.  The  law  making  the  Lieutenant  Governor  of  the  State  of  Nevada  «b  officio  Warden 
of  the  State  Prison,  and  allowing  him  a  salary  for  such  services,  does  not  con- 
flict with  that  provision  of  the  State  Constitution  which  provides .  that  no 
increase  of  oomi>enBation  of  certain  officers  shall  take  effect  during  the  term  for 
which  they  have  been  elected.  The  Lieutenant  Governor  in  office  at  the  time 
of  the  passage  of  the  law  may,  therefore,  draw  the  salary  allowed  to  him  a« 
Waidon.    Orama^  v.  NigUingiU,  888. 

See  Ovncns,  1,  6,  7. 
OrriCB,  1,  8,  8,  4>  5. 
Taxation,  1,  8,  8,  4,  5. 
Comrsvonoii,  1,  2. 
1. 
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Justices  ov  thi  Pbacx,  5,  6. 
Forcible  Entrt  and  Dbtaivbb,  8. 
Trsasubt  Notes,  1  to  6. 

CONSTRUCTION. 

1.  The  rale  is  cardinal  and  uniyersal  that  if  a  law  is  plain  and  unambignousy  there 
is  no  room  for  construction  or  interpretation.    Br<yufn  y.  Davis,  409. 

2.  In  the  construction  of  a  statute  the  intention  of  the  Legislature  is  the  primarj 
object  to  be  ascertained,  but  to  ascertain  it  recourse  should  first  be  had  to  the 
language  employed,  and  if  that  l>e  plain  and  unambiguous  the  Courts  must  give 
it  its  strict  and  grammatical  construction.    lb. 

See  CoNSTiTUTioiTAL  Law,  1. 
Pleading,  3. 

CONTRACTS,  EXECUTION  OF. 
See  Assumpsit,  8,  9. 

CONTINUANCE. 

1.  A  motion  for  a  continuance  is  always  addressed  to  the  sound  discretion  of  the 
Court,  and  should  not  be  interfered  with  except  where  there  has  been  a  mani- 
fest abuse  of  that  discretion.     C7iO(U  db  Brown  y,  Bvllion  Mining  Company,  78. 

2.  But  if  a  party  shows  himself  clearly  entitled  to  a  continuance  and  the  Court 
below  refuses  the  application,  this  Court  must  interfere.    11, 

CONVEYANCE. 
See  Deeds,  1. 

CORPORATIONS. 

1.  When  a  corporation  has  issued  stock  to  the  full  number  of  shares  which,  by  its 
charter  or  Act  of  incorporation  it  is  authorized  to  issue,  no  Court  can  rightfully 
direct  the  issuance  of  other  shares  of  stock  unless  some  of  the  shares  issued 
were  Toid.    8mUh  v.  Norih  American  Mining  Company,  424. 

2.  Where  all  the  owners  in  a  mining  company  transfer  their  entire  interest  to  trus- 
tees to  hold  the  mining  ground  in  trust  for  the  corporatioii,  and  to  issue  stock 
to  the  amount  of  a  certain  number  of  shares  in  lieu  of  the  ground  conreyed  to 
them,  and  said  trustees  do  issue  the  full  number  of  shares  of  stock  which  they 
are  authorized  to  issue,  none  of  the  stock  issued  is  void,  although  one  stock- 
holder may  receire  more  and  another  less  than  his  just  share.    The  mistake 

^  may  be  corrected  by  a  Court  of  equity  by  a  pr^er  decree,  but  not  so  as  to  make 
stock  TOid  in  the  hands  of  an  innocent  purchaser,  nor  by  ordering  the  issiumce 
of  more  stock  than  the  company,  by  its  organization,  is  entitled  to  issue.    Ih. 
See  Summons,  1,  2,  8. 

COUNSEL  FEES. 
See  Mortgagee  and  Mortgagob,  6. 

COUNTIES. 

1.  Section  1  of  ''An  Act  prescribing  the  manner  of  commencing  and  maintaining 
actions  by  or  against  counties,''  passed  in  1864,  authorizes  actions  to  be  brought 
and  maintained  against  counties,  and  is  not  merely  an  Act  providing  where 
such  actions  may  be  brought.     Waitz  y.  Ormsby  County,  870. 

2.  Since  the  passage  of  the  Act  of  1864-5,  no  action  can  be  maintuned  against  a 
county  upon  a  money  demand  until  the  claim  is  presented  to  the  Gommissionen 
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and  disallowed  by  them,  and  a  ftilore  to  alle^i^  Bach  fiMst  might  be  a  fatal  defeet 
in  the  complaint.  But  where  the  relief  sought  by  the  plaintiff  is  not  damages,  but 
an  injunction  to  prevent  the  Commissioners  from  committing  an  nnlawfnl  act,  as 
the  opening  of  a  road  through  plaintiff's  land  without  haying  compensated  him, 
and  whiohf  if  opened,  would  result  in  damages,  no  demand  need  be  made. 
Champion  ▼.  Seaiom  et  dl,,  478. 

COimTY  COMMISSIONERS. 

1.  Though  the  2dd  section  of  the  Act  of  1861,  creating  Boards  of  County  Commis- 
sioners and  defining  their  duties,  authorizes  an  appeal  to  the  District  Courts 
from  the  decision  of  the  Board,  it  does  not  take  away  other  modes  of  procedure 
proTided  by  statute.     Waits  ▼.  OrmAy  County,  870. 

2.  It  is  not  unusual  to  permit  several  modes  of  proceeding  to  obtain  the  same 
remedy,  leaving  it  optional  with  the  person  seeking  it  to  select  either.    lb, 

8.  Prior  to  the  passage  of  the  Act  of  1865,  providing  for  the  presentation  of  accounts 
'against  the  county  to  the  Board  of  Commissioners,  a  person  holding  a  claim 
against  the  county  was  not  confined  to  an  appeal  from  the  action  of  the  Board 
disallowing  it,  he  might  either  pursue  that  course  or  proceed  by  action  against 
the  county,    lb. 

4.  County  Commissioners  being  creatures  of  the  statute,  have  no  powers  beyond 
those  expressly  granted  by  the  Legislature.  The  statute  not  authoiiziog  it, 
they  cannot  therefore  issue  a  county  warrant  as  collateral  security  for  money 
borrowed.    A  warrant  so  issued  would  be  utterly  void.    lb. 

5.  Money  loaned  to  the  Commissioners  for  the  benefit  of  a  county,  may  be  recovered 
from  the  county,  with  legal  interest  thereon,  if  it  is  shown  that  it  was  appro- 
priated to  the  execution  of  an  act  which  it  is  made  the  duty  of  the  Commis- 
sioners to  perform,  and  the  county  has  received  the  benefit  of  it.  But  nothing 
can  be  recovered  which  is  not  shown  to  have  been  expended  for  the  use  and 
benefit  of  the  county,  and  for  some  purpose  authorised  by  law.    lb, 

6.  The  words  "  County  Commissioners  of  Washoe  County"  following  the  names  of 
the  defendants  in  an  action,  are  merely  deteriptio  penonartwh,  and  are  not  in 
themselves  sufficient  to  make  it  an  action  against  the  county.  Champion  v. 
8€88iontetdl.,^7B. 

COUNTY  OFFICE  AND  OFFICERS. 
See  Offzci  and  OFncnas. 

COUNTY  FUNDS. 

1.  Two-thirds  of  the  proper^  tax  of  Washoe  County  must  be  placed  in  tho^  Gen- 
eral Fund.  The  law  also  provides  how  thid  fund  shall  be  paid  out.  The  Com- 
missioners have  no  authority  to  make  a  change  in  this  respect.  Flaei  v.  The 
Board  qf  Oommiasionsn  Wa$ho4  Couniy^  460. 

2.  Two-thirds  of  the  poll  tax  must  also  be  paid  into  the  General  Fund;  there  is 
no  authority  for  paying  it  all  into  the  Indigent  Sick  Fond.    lb. 

8.  The  law  having  appropriated  one-sixth  of  the  revenue,  or  ao  fnueh  thereof  a»  may 
be  neeeetary,  to  the  Indigent  Sick  Fund,  and  made  a  similar  appropriation  to  a 
Oontingent  Fond.  Query :  If  one-sixth  of  the  county  revenue  should  be  more 
than  sufficient  for  either  of  these  funds,  what  is  to  be  done  with  the  snrplns? 
Intimated  that  as  to  such  surplus  the  Commissioners  have  a  discretion  to  use  it 
for  any  legitimate  county  purpose.    lb, 

COURTS. 
See  Jf utnon  or  thb  Faaci. 
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GBIMES,  HOW  CHARGED. 

See  Ikdiotxent,  1,  2,  8. 

CRIMINAL  PRACTICE. 
1.  When  there  is  any  probability  that  a  jnror  is  disqualified,  and  the  Court  is  anablA 
to  determine  it  by  reason  of  its  inability  to  establish  the  fact  oonstitutlDg  snoh 
disqaalifioation,  it  is  not  required  to  hazard  the  regularity  of  its  proceedings  by 
permitting  such  person  to  sit  as  a  juror,  but  may  excuse  him  at  any  time  before 
he  is  charged  with  the  case.    SCats  qfJTevada  y.  KeUy,  224. 
See  iHBTBucTioirs,  1,  2,  8,  4,  6,  8. 
Biixs  or  ExcEPnov,  1,  2. 
Appbals,  6. 

CUMULATIVE  ETIDENCE. 

See  EviDENCB,  10, 11. 

CURRENCY. 

See  CONSIDEEATIOH,   1. 

CUSTOMS. 
1,  Testimony  as  to  mining  customs  may  be  introdnoed  under  onr  statote,  how- 
ever recent  the  date  or  short  the  duration  of  their  establishment.    Smith  d  aL 
Y,  ^orih  Amerieanh  Mining  Omtpany,  424. 

DAMAGES. 
See  FivALTT,  1,  2,  8. 

FoBcmcK  Entbt  ajtd  DsTAnraB»  8  and  9. 
MsasuBS  OP  Damaobs,  1,  2,  8. 

DAMAGES,  UNLIQUIDATED. 
See  JuDOHBHT  BT  Dbpault,  1,  2,  5,  6. 

DECLARATION. 
See  EviDENCB,  6,  7. 
Pabtnbbs,  1,  2. 

DEEDS,  REFORMATION  OP. 

1.  A  deed  of  eonveyanee,  executed  and  delivered,  carries  the  absolute  legal  title  to 
the  grantee,  and  if  more  land  is  by  mistake  conveyed  than  was  intended  by  the 
grantor,  it  carries  the  legal  title  to  that  portion  not  intended  to  be  conveyed,  as 
well  as  to  that  which  it  was  the  intention  to  convey,  leaving,  however,  an 
eqnitable  interest  to  that  not  intended  to  be  conveyed  in  the  grantor.  BukUmg 
aaLr.  MaektU  d  aL,  860. 

%,  Courts  of  eqnity  have  the  power  to  oorreot  mistakes  in  deeds  and  other  executed 
iBstraments,  so  as  to  make  them  conform  to  the  real  intention  of  the  perties, 
even  to  the  extent  of  making  a  deed  include  more  land  than  is  embraeed  in  it» 
where  it  was  omitted  by  mistake,  fraud  or  surprise.    Ih, 

8.  The  assignment  of  a  mortgage  usually  carries  with  it  all  the  equitable  rights  of 
the  mortgagee  growing  out  of  it.  The  assignment  of  the  mortgage  is  itself  but 
the  transfer  of  an  equitable  right  of  action  to  the  assignee.  With  respect  to  the 
reformation  of  a  mortgage,  ^e  assignee  stands  in  the  same  position  as  the 
mortgagee.    Ih. 
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DEEDS  UT  TRUST. 
See  Trust  Dsbdb. 

DB  FACTO  AND  DE  JURE  OFFICERS. 
See  OmcsBSy  4,  5. 

DEFAULT. 
See  Anbwbb,.!,  2. 

DEFAULT,  JUDGMENT  BY. 
See  Appbau,  4. 

JUDGMKHT  BT  DUTAXILt,  1,  2,  8,  ^  6. 

DEFECTIVE  SENTENCE. 
See  Sbntkncb  or  Exbcutiok. 

DELIVERY  OF  CHATTELS. 
See  Saui  or  Chattblb,  1,  8. 

DEMAND. 
See  FoBCiBui  Emtbt  avd  DarAim^  1, 1(K 

DEMURRER. 
See  Plbadihgs,  1,  2,  6. 

MZSJOZNDBB,  1. 
PEACTICBy  8,  4. 

DENLAJL. 
See  Plsadxho,  6,  7. 

DEPOSITION. 
A  oommiasioii  to  take  a  depontion,  authenticated  by  the  oertifloate  of  the  Clerk, 
under  the  seal  of  the  Coort  and  issued  in  porsuance  of  a  former  order  of  the 
Court,  is  sufficient  authority  for  taking  the  testimony  of  a  witness.    SmUh  t. 
Sbrih  Jmmioctn  MMng  Company,  428. 

DILIGENCE. 
See  NoncB,  2. 

DISCRETION  OF  THE  COURT. 
See  CoxnHUAiicB,  1,  2* 

DISTRICT  COURT. 
See  Appbals,  8,  9. 

FoBCZBLB  Ebtbt  ahd  Dbtiirbb,  8,  8. 

DRUNKENNESS. 
Tli^use  of  ittiezioftting  Kquor  by  a  juror  during  the  progress  of  a  trial,  or  after 
fho  ease  has  been  submitted,  unless  furnished  by  the  party  in  whose  faror  the 
f«rdiet  is  giren,  or  unless  it  is  shown  that  IntozieatiBg  efibots  wvre  produced, 
it  no  ground  for  setting  aside  tikererdict  or  awarding  a  new  triaL  BMiardtim 
T.  Jwm  «8  DmVht^  406, 
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8.  Eyeiy  irregnlaritj  on  the  part  of  a  jnrj  does  not  anthorize  the  yerdict  to  be  eet 
aside  nnleas  the  party  complaining  sbowsy  by  reasonable  presumption  at  least, 
that  he  has  been  injured  thereby.    lb. 

EJECTMENT. 

1.  It  is  competent  for  a  defendant  in  ejectment  to  show  as  a  defense  that  prior  to 
the  bringing  of  the  action  the  plaintiff  had  conveyed  away  his  title  to  the  prem- 
ises, or  that  his  grantor  had  done  so  prior  to  the  conyeyance  by  which  plaintiff 
claims.    MalUU  y.  UheU  Sam  Gold  and  Silver  Mining  Company,  188. 

2.  A  mere  naked  trespasser  cannot  show  outstanding  title  in  a  third  party,  except 
as  a  means  of  showing  the  want  of  all  title  or  right  of  possession  in  the  plaintifil 

8.  The  action  of  ejectment  is  nnknown  to  onr  system.  AlforditaLy.DmoinddLf 

207. 
4.  Tenants  in  common  may  mamtain  a  joint  action  for  possession  of  real  ettaia 
under  onr  system,    lb. 

See  PoassssiOK,  1,  S,  8. 
SusyBT,  8. 

ELECTIONS. 

1.  Under  onr  form  of  Goyemment  there  is  no  inherent  right  in  the  people  to  hold 
an  election  to  fill  any  office.    Sanoyer  y.  Haiydon,  75. 

2.  An  election  can  only  be  held  by  yirtne  of  some  constitutional  proyision  or  legal 
enactment,  either  expressly  or  by  direct  implication  authorizing  that  particular 
election.    lb. 

8.  A  law  authorizing  the  electors  of  a  county  biennially  to  elect  a  person  to  fill  a 
certain  office,  does  not,  even  by  implication,  authorize  them  at  an  intermediate 
election  to  choose  a  person  to  fill  out  an  unexpired  term  of  the  same  office; 
especially  is  this  so  where  there  has  been  an  appointment  made  to  fill  the 
yacancy  by  legal  authority,  and  there  is  no  law  limiting  this  appointment  to  a 
period  short  of  the  expiration  of  the  unexpired  term.  lb. 
See  Ofvicbbs,  2. 

ELECTORS. 

1.  A  person  who  was  a  qualified  elector  under  the  Constitution  of  the  State,  did  not 
become  disqualified  by  the  failure  to  pay  his  poll  tax  and  to  haye  his  name  reg- 
istered until  after  the  last  day  of  the  first  week  in  October,  A.  D.  1865.  SiaU 
(^Nevada  y.  Salge,  455. 

2.  By  the  proyiaiona  of  the  Registry  Law,  all  persons  had  until  the  last  day  in  the 
first  weekio  October,  A.  D.  1865,  within  which  to  have  their  names  registered; 
no  disqualification  would  result  until  after  that  time.  An  elector  otherwise  quali- 
fied would  therefore  be  a  competent  juror  until  after  the  expiration  of  the  flnt 
week  in  October.    lb. 

ENTRY. 
•      See  CoNDinoRB,  5. 

EQUITABLE  RELIEF. 
1.  In  oases  of  this  kind,  where  a  complete  and  adequate  remedy  can  be  had  at  law,  a 
Court  of  equity  will  not  interfere ;  but  on  the  other  hand,  if  the  injury  is  likely 
to  be  irreparable,  or  if  the  defendant  be  insolyent,  equity  wiU  alwaya  interpose 
its  power  to  protect  a  person  from  a  threatened  injury.  Where,  therefore^  it  is 
alleged  in  the  bill  that  "  the  ranch  of  the  plaintiff  through  whioh  it  is  proposed 
to  open  a  certain  road  is  of  synmietrical  proportions  and  easily  coltiyated ;  thai 
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the  passage  of  snch  road  tbrongh  it  will  greatlj  disfigure  the  raoch  and  largelj 
increase  the  expense  and  render  it  much  more  difficult  to  cultivate,"  an  ix^jnnc- 
tion  will  be  issued  to  restrain  the  unauthorized  opening  of  such  road.  Cham- 
pion V.  SwioM  et  aZ,^  478. 

The  Constitution  and  the  law  has  given  the  wife  certain  rights ;  the  failure  of  the 
Legislature  to  point  out  the  particuhir  manner  in^hioh  she  shall  assert  them 
is  immaterial.  She  maj  come  into  a  Court  of  equltj  according  to  the  estab- 
lished forms  and  usages  of  that  Court,  and  obtain  any  equitable  relief  to  which 
she  is  entitled.     Goldman  et  al,  t.  Clarh  et  al.,  605. 

Query:  Can  a  party  come  into  a  Court  of  equi^  and  ask  that  Court  for  relief  to 
which,  by  his  own  showing,  he  is  equitably  entitled  only  upon  the  performance 
of  certain  acts,  and  admit  these  acts  have  not  been  performed,  but  aver  in 
excuse  that  lapse  of  time  and  the  statute  of  limitations  has  excused  the  per- 
formance thereofl  Benrj^  v.  Conjidenoe  Gold  and  SUver  Mining  Company  619. 
See  Chancsbt  Fbacticb,  1,  2. 

ERROR. 
See  Wbitb  or  Ebrob,  1,  2. 
Pbacticb,  5. 

ESTATES  UPON  CONDmON. 

See  Conditions. 

ESTOPPEL. 
See  Mines  and  Hininq  Locations,  1. 

EVIDENCE. 
To  entitle  a  verdict  and  judgment  thereon  to  be  given  in  evidence,  it  must  be 
between  the  same  parties  or  privies,  and  upon  the  same  point.    Except  where 
the  verdict  or  judgment  is  upon  subjects  of  a  public  nature,  such  as  customs 
and  the  hke.     Gdler  et  al,  v.  Euffaker,  22. 

The  only  factd  which  a  verdict  establishes  are  those  which  are  necessary  to  sup- 
port it,  and  upon  which  issue  has  been  joined.    Ih. 

If  a  complaint  contain  several  counts  or  several  distinct  grounds,  upon  either  of 
which  a  recovery  could  be  had,  and  the  general  issue  is  pleaded,  a  general  ver- 
dict and  judgment  thereon  in  such  a  case  could  not  be  given  in  evidence  to 
establish  all  the  grounds  upon  which  plaintiff  claimed  the  right  to  recover.    Ih* 
Parole  evidence  cannot  be  admitted  to  supply,  contradict,  vary  or  enlarge  the 
viordi  of  a  written  contract,  except  in  a  proper  proceeding  to  correct  a  mUAaht 
in  the  drafting  of  the  instrument.     Travis  v.  Epstein^  116. 
But  parole  evidence  may  be  admissible  to  prove  the  making  of  a  separate  and 
distinct  parole  contract  at  the  same  time  a  written  contract  is  made,    Ih. 
Queiy :  Whether  the  evidence  offered  was  admissible  under  this  rule  f    lb. 
The  declarations  of  a  partner  or  part  owner  in  a  mill  which  is  building,  who 
deeds  his  interest  in  the  real  estate  to  his  partner,  but  continues  in  possession^ 
controlling  the  property  just  as  before  the  deed  was  made,  may  be  taken  in  con- 
nection with  his  continued  possession  and  control  of  business  to  show  his  con- 
tinued interest  in  the  property.     Gregory  v.  Frothingham  et  al,,  258. 
The  declarations  of  a  vendor  made  before  the  sale,  of  his  intention  to  make  a 
transfer  to  delay  his  creditors,  will  be  taken  as  evidence  of  hie  intention  in  mak« 
ing  a  sale,  but  a  knowledge  of  that  intention  must  be  brought  home  to  the 
vendee  to  avoid  the  sale,    Ih. 
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8.  If  it  be  Once  esttbliehed  or  admitted  that  one  of  a  companj  of  minen  waa  the 
real  discoyerer  and  entitled  to  a  diflcoYerer's  share  in  the  location,  then  aneh  dia- 
ooYerer  oonid  thereafler  only  be  shown  to  haTO  divested  himself  of  that  iotereat 
bj  clear  and  positlTC  evidence.     SmUh  etdLr.  North  Americfu^  (kmfoa^f^  4M. 

9.  The  evidence  of  one  witness,  that  the  party  agreed  the  disooverer'a  claim  should 
be  divided  among  all  ttil  shareholders  in  the  company,  when  contradicted  by 
another  witness  who  says  he  positively  refiised  to  assent  to  suoh  a  propoaition, 
is  not  sufficient.    Ih. 

10.  That  only  is  cumnlative  evidence  which  is  in  addition  to  or  coiroborative  of  what 
has  been  given  at  the  triaU  To  render  evidence  snbject  to  thia  objeotum,  it 
must  be  cumnlative,  not  with  respect  to  the  main  issne  between  the  parties,  bat 
upon  some  collateral  or  subordinate  fbct  bearing  upon  that  isane.  Oraiff  v. 
Hwrimn^  602. 

11.  If  the  newly  discovered  evidence  brings  to  light  some  new  fisct  bearing  upon 
the  main  question,  and  it  would  be  likely  to  change  the  result,  a  new  trial  should 
be  granted.    Ih, 

12.  When  the  defendant  attempts  to  establish  an  oWii^  which  if  established  woold 
show  the  impossibility  of  his  oonnection  with  the  oflTense  charged,  he  takes  on 
himself  the  affirmative  of  the  proof.  But  it  is  not  necessary  he  should  establish 
his  defense  by  incontestible  or  even  by  preponderating  evidence.  It  is  sufficient 
if  his  evidence  is  such  as  to  raise  a  reasonable  doubt  whether  he  was  present  at 
the  place  where  the  offense  was  committed,  or  at  a  different  place,  and  one  which 
was  inconsistent  with  the  possibility  of  his  guilt.  BtaU  of  Nevada  v.  WaUrman 
€l  al.,  644. 

18.  Evidence  in  regard  to  its  credibility  or  the  degree  of  conviction  which  it  most 
produce  may  be  divided  into  three  classes :  First— That  which  establishes  a  ftot 
beyond  all  reasonable  doubt.  Second— That  which  establishes  a  fact  by  prepon- 
derating evidence.  Third — That  which  only  renders  it  probable  that  a  &et  may 
exist,  or,  in  other  words,  reaeondblif  doubtfid  if  it  does  not  exist    Ih. 

14.  When  a  defendant  in  a  criminal  case  asserts,  by  way  of  defense,  the  existence  of 
any  fact  which  is  physically  incompatible  with  his  guilt  of  the  crime  charged, 
it  is  sufficient  to  entitle  him  to  an  acquittal,  if  his  evidence  in  support  of  that 
Uid  reaches  pnly  the  third  class.    Tb. 

See  Ejectmknt,  1,  2. 
Partnbbs,  1,  2. 

JlTDGMEKT,  12,  18,  14. 

Ikdictxbkt,  4f  6,  6,  7. 

GRA2n>  JUSOBS,  1. 

EXECUTION. 

1.  The  execution  must  be  authorized  by  the  judgment,  and  must  follow  it  in  every 
essential  particular,  not  only  as  to  material  matters  of  form,  but  also  as  to  the 
amount  for  which  it  is  rendered.    EiuHnge  v.  JokMon^  618. 

8.  If  the  execution  is  issued  for  an  amount  materially  in  excess  of  the  judgment^  a 
levy  and  sale  made  to  satisfy  such  excess  is  nugatory  and  will  be  set  aaide  upon 
the  application  of  any  person  interested,  or  whose  rights  have  been  pnjiidioed 
thereby.    lb. 

S.  When  but  one  sale  of  property  is  made  under  such  an  execution  and  an  amount 
materially  exceeding  the  judgment  is  realized,  the  entire  proceedings  under  it 
are  nugatory.  But  when  several  levies  and  sales  are  made  for  separate  sumai 
only  such  sales  or  levies  will  be  considered  void  as  are  made  to  aalisfy  the 
•monnt  in  excess  of  the  judgment.    Ih. 

4  When  the  disorepanoy  between  the  judgment  and  the  exeontton  li  •  mere  trifle^ 
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loYj  and  sale  will  not  be  disturbed,  bat  when  it  is  material  it  cannot  be  over- 
looked,   lb. 

5.  Only  the  original  claim  or  demand  draws  interest  after  jad^^nent.  When,  there- 
fore, an  execution  is  issued  directing  the  collection  of  interest  on  the  interest 
included  in  the  judgment,  and  a  sale  of  property  is  jnade  to  satisfy  such  excess 
of  interest,  the  sale  is  nugatory,  even  against  a  bona  fide  purchaser.    11, 

6.  The  execution  must  follow  the  judgment.  So,  if  the  judgment  does  not  award 
interest,  none  can  be  collected.    (Per  Beatty.)    Ih. 

7.  The  Clerk  cannot  go  behind  the  judgment  to  see  whether  a  part  or  the  whole  of 
the  judgment  is  to  bear  interest,  nor  to  see  what  rate  of  interest,  if  any,  it  Ib  to 
bear.    (Per  Beatty.)    II. 

EXPORTS  AND  EXPORT  DUTIES. 
See  Taxation,  8,  4,  6. 

GoXlfSBCB,  8. 

FACTS. 
See  Plkadiko,  6,  7. 

FAILURE  OF  CONSIDERATION. 
1.  Formerly  it  was  held  that  a  partial  fkilure  of  consideration  oould  not  be  pleaded 
as  a  defense  pro  tanto  to  a  note*    Recently,  many  Courts  hare  admitted  such 
defense,  and  it  is  held  to  be  a  good  defense  under  our  mixed  system  of  common 
law  and  chancery  proceedings.    Trcma  t.  EptUin  et  al.y  116. 

FEES  OF  OFFICE. 

1.  Had  a  Recorder,  under  the  Territorial  laws  of  Nevada,  the  right  to  demand  in 
advance  his  fees  for  receiring,  filing,  recording,  etc.,  of  instruments  ?    Query. 

2.  If  a  request  was  made  for  advance  payment,  and  that  request  was  voluntarily 
complied  with,  it  did  not  make  an  illegal  transaction  but  was  the  legitimate 
receipt  of  money  for  servioes  to  be  rendered.    Dania  t.  Thompwny  17. 

See  ABSuuPsrr  Ivplibd,  1,  2,  8,  4,  5. 

FINAL  JUDGMENT. 
See  JunaMSKT,  1,  2,  8,  4,  5, 15, 16. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  A  demand  of  possession  must  be  made  by  the  landlord  before  bringing  suit 
against  his  tenant  for  holding  over.  Such  demand  is  indispensable,  and  is  as 
necessary  to  be  made  before  suit,  as  that  the  relation  of  landlord  and  tenant 
should  exist.    Uml  et  al  v.  Armetrongy  82. 

2.  Judgment  upon  confession  cannot  be  entered  in  a  Justice's  Court  in  an  action 
for  forcible  entry  and  unlawful  detainer.    (Per  Brosnan,  J.)    Ih, 

8.  The  Constitution  confers  jurisdiction  on  the  District  Courts  to  hear  and  deter- 
mine actions  of  forcible  entry  and  detainer  without  any  special  legislative  enact- 
ment on  the  subject.    Hoopee  v.  Meyer^  488. 

4.  The  offense  is  described  by  a  statute  still  in  existence.  The  proof  to  be  made, 
the  manner  of  proceeding  on  the  trial,  etc.,  are  all  prescribed  either  by  the  Forci- 
ble Entry  Aot  or  the  general  Practice  Act.    Ih, 

6.  The  Act  in  regard  to  forcible  entries,  etc.,  prescribes  what  judgment  a  Justice 
may  enter.  The  jurisdiction  being  transferred  to  another  Court,  that  Court 
may  enter  the  same  judgment.    Ih. 

41 
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6.  The  Foroible  Entry  Act,  so  far  as  the  some  defines  forfeitures,  etc.,  is  in  force 
so  £sr  a^  it  prescribes  the  Court  to  hare  jurisdiction ;  it  is  superceded  bj  the 
Constitution.    Ih. 

7.  The  repeal  of  the  Act  takes  away  the  right  to  impose  a  fine  for  its  yiolation,  but 
does  not  deprive  parties  of  their  rights  acquired  by  contract  under  the  law 
whilst  it  was  in  existence.    lb. 

8.  Our  statute  seems  to  contemplate  that  treble  damages,  to  some  extent,  should 
be  rendered  against  a  delinquent  tenant  for  holding  oyer,  but  it  fails  totally  to 
define  or  point  out  what  shall  be  trebled.  Whether  it  shall  be  treble  damages 
for  the  time  during  which  the  defendant  may  hare  held  oyer  unlawfully  after 
rent  demand,  treble  the  amount  of  the  last  installment  of  rent  which  may  have 
fUlen  due,  or  treble  the  amount  of  all  past  installments  of  rent  which  have  not 
been  paid.  In  the  absence  of  all  law  showing  what  shall  be  trebled,  held  that 
there  can  be  no  treble  damages.    Ih, 

9.  The  defendant  is  entitled  to  a  credit  as  against  his  landlord's  demand  equal  to 
the  total  value  of  that  part  of  the  premises  of  which  he  was  deprived  by  the  ^ 
co-tenant  of  his  lessor.    lb, 

10.  Our  statute  does  not  require  a  demand  for  rent  to  be  made  on  the  premises  at  a 
late  hour  of  the  day  the  same  falls  due  in  order  to  produce  a  forfeiture  of  the 
premises  rented.    The  only  demand  required  is  the  written  demand  for  the 
money,  which  must  be  made  after  the  rent  has  been  three  days  due.    7d. 
See  Probatb  Coubt,  1,  2, 

FORFEITURE. 
See  Forcible  Entbt  Ain)  Dbtaihbb,  10. 

ABAHDOmCBNT,  8,  4. 

Roads,  8. 

FRAUDS,  STATUTE  OF. 
See  Salb  of  Chattbu,  1,  2. 
Assumpsit,  6,  7. 

GOLD  COIN. 
1.  A  verdict  and  judgment  for  gold  coin  expressly  is  erroneous.    MUckeU  eCoLT. 

Bromberffer,  604. 

See  CoNSTOBBAnoir,  1. 

JunGMBNT  BT  DbFAVLT,  2,  8. 

GOOD  CHARACTER. 

See  Ikstbuctions,  7. 

MUBDEB,  1. 

GRAND  JURORS. 
1.  Grand  Jurors  may  be  called  to  testify  against  a  witness  who  is  indicted  for  per- 
jury, to  prove  what  was  sworn  to  before  them,  or  to  show  that  the  indictment  is 
not  found  by  the  requisite  number,  but  the  testimony  of  a  Grand  Juror  cannot 
be  received  to  impeach  or  affect  the  findings  of  his  fellows.  State  qf  Ifevada  v. 
Loffan,  510, 

GREENBACKS. 
Bte  CoHBiDBBATiairy  1. 
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GUARANTY. 

1.  The  oontract  of  guaranty  to  be  effectual  must  be  in  writing,  and  must  express  t7i4 
consideration  japon  which  it  is  based.  Where,  therefore,  a  stranger  to  a  promis- 
Borj  note  endorses  it  in  blank  at  the  time  of  its  execution,  though  he  be  a 
gaarantor  of  the  note,  yet  he  eannot  be  holden  upon  it  where  there  is  no  such 
contract  in  writing  expressing  the  consideration  for  his  undertaking.  Van  Do- 
ren  v.  7)'ader,  WirUen  et  al.,  880. 

2.  A  guarantor  of  a  promissory  note  will  not  be  discharged  by  the  failure  of  the 
holder  to  demand  payment  and  give  strict  notice  of  non-payment.  Reasonable 
notice  of  the  dishonor  of  the  note  is  all  that  he  is  entitled  to.    Ih, 

8.  A  contract  of  guaranty,  though  made  at  the  time  of  the  principal  contract  and 
upon  the  same  consideration,  must,  nerertheless,  be  in  writing,  signed  by  the 
party  to  be  charged,  and  must  express  the  consideration  which  sustains  it.  Ih. 

4.  The  promise  to  answer  for  the  debt  of  another,  and  the  consideration  for  that 
promise,  need  not  be  contained  in  the  same  paper,  provided  the  signature  of  the 
guarantor  can  be  connected  with  both.    Ih. 

5.  A  note  imports  consideration  to  the  maker,  but  it  does  not  import  a  considera- 
tion for  a  guaranty  of  its  payment  by  a  third  party.    lb, 

6.  The  intent  of  the  statute  of  firauds  seems  to  be  that  the  writing  itself,  without 
extraneous  evidence,  should  show  the  consideration  for  the  guaranty.    Ih. 

HABEAS  CORPUS. 

1.  The  Warden  of  the  penitentiary  is  not  entitled  to  the  custody  of  the  prisoner. 
He  should  properly  be  in  the  custody  of  the  Sheriff  of  Storey  County.  £x  I^rte 
JanM^Sabeas  Corpus,  819. 

8.  Section  10  of  the  Habeas  Corpus  Act,  w^hich  prescribes  what  return  shall  be 
made  to  the  writ,  does  not  confine  the  party  or  officer  making  that  return  (and 
admitting  he  has  the  person  named  in  the  writ  in  his  custody),  to  what  is  pre- 
scribed in  either  the  second  or  third  sabdivision  of  that  section,  but  his  return 
may  embrace  matters  mentioned  in  both  subdivisions.    ^  Farie  Salge,  449. 

HOMESTEAD. 

1.  The  law  exempts  from  forced  sale  a  tract  of  land  on  which  the  homestead  is 
located  to  the  extent  of  five  thousand  dollars  in  value.     Clark  y.  Shannon,  668. 

2.  It  does  not  limit  or  prescribe  the  other  uses  to  which  the  land  may  be  put  if  one 
use  it  for  a  homestead.    Ih. 

8.  It  makes  no  difference  that  the  land  is  divided  by  imaginary  lines.  The  entire 
tract  of  land,  if  not  exceeding  five  thousand  dollars  in  value,  is  protected.    Ih, 

4.  When  the  homestead  tract  of  land  does  not  exceed  five  thousand  dollars  in 
value,  the  husband  cannot  execute  a  mortgage  on  any  portion  thereof  without 
the  ooncurrence  of  the  wife.    Ih. 

6.  Query :  Can  the  husband  alone,  without  the  wife,  set  up  the-defense  of  home- 
stead ?    Certainly  the  proper  practice  is  to  make  the  wife  a  defendant.    Ih. 

6.  Erecting  a  house  and  residing  therein  with  one's  family  dedicates  that  building 
as  a  homestead.  It  makes  no  difference  that  the  house  erected  is  large  or 
suitable  for  a  lodging  house  and  used  for  such  purpose.  Goldman  et  al.  v. 
Clari,  607. 

*[.  Being  once  dedicated  as  a  homestead,  it  can  only  be  divested  of  that  character 
by  the  joint  deed  of  husband  and  wife.  A  married  woman  can  only  convey  by 
following  prescribed  forms.  No  conveyance  by  the  husband  alone,  and  no  ieaso 
made  by  bioi|  oould  diveat  the  property  of  ita  character  as  a  homestead.    Ih* 
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8.  The  statute  which  requires  the  owner  of  the  property  to  make  his  claim  of 
homestead  is  merelj  directory,  and  if  the  husband  does  not  make  such  claim 
and  point  out  the  homestead  property  to  the  officers  when  it  is  levied  on,  the 

wife  may  do  so.    lb. 

See  Equitablb  Relibp,  2. 

HUSBAND  AKD  WIPE. 
See  HoM ESTBADy  4y  6,  7,  8. 

IMPOST. 

See  Taxation,  8,  4,  6. 

COMMBBCS,  8. 

INADEQUACY  OP  SECURITY. 
See  Rbcbiyib,  1. 

INCOMPETENT  WITNESS. 
See  WiTHsss,  1. 

INDICTMENT. 

1.  An  indictment  should  charge  a  statutory  offense  in  the  words  of  the  statute 
creating  it,  or  in  words  of  similar  import.    I^le  t.  Zo^an,  110. 

2.  The  crime  must  be  directly  and  poaitiyely  charged  and  not  argumentatiyely.  lb, 
8.  The  want  of  a  direct  allegation  of  anything  material  to  the  description  of  the 

substance,  nature  or  manner  of  the  offense  cannot  be  supplied  by  any  intend- 
ment or  implication  whateTcr.    lb. 

4.  An  indictment  should  not  be  quashed  merely  because  the  Grand  Jury  receiTed 
some  illegal  or  incompetent  testimony.  If  there  is  any  legal  testimony  to  sus- 
tain it,  it  should  not  be  set  aside.    State  of  Nevada  t.  Logan,  510. 

6.  Though  the  law  declares  that  the  Grand  Jury  shall  receiTC  none  but  legal  cti- 
dence  in  support  of  an  indictment,  yet  it  does  not  follow  that  the  admission  of 
incompetent  testimony  will  authorize  the  District  Court  to  set  it  aside.    Ih, 

6.  If  there  be  nothing  to  support  the  bill  but  CTidence  clearly  incompetent  and 
which  would  not  be  admissible  at  the  trial,  as  the  testimony  of  a  peraon  rendered 
incompetent  by  conyiction  of  an  in£afflou8  crime,  the  indiotment  may  be  set 
aside  on  motion  bifore  plea,    lb, 

7.  But  to  authorize  the  setting  aside  of  an  indictment,  even  where  there  is  bo  com- 
petent evidence  to  support  it,  that  fact  must  appear  by  proof,  indq>endent  of  the 
testimony  of  the  Grand  Jurors  who  found  the  bill,  for  it  is  inadmissible  for  them 
to  show  that  the  indictment  was  found  without  testimony  or  upon  inaoffioieBt 
testimony.    lb, 

INDORSEMENT. 
1.  There  can  be  no  strict  indorsement  of  a  negotiable  promiaaoiy  note,  «xeapt  by 
the  payee  or  indorsee.     Van  Dorm  v.  Ijader^  Winten  el  oL,  880. 

INSOLVENCY. 
See  RicnYSB,  1. 

INSTRUCTIONS. 
1.  When  a  defendant  in  an  indictment  for  murder  asks  for  an  instruction  which 
is  clearly  law,  the  Court  is  bound  to  giye  it,  although  the  same  legal  propotitiOB 
may  be  Bubstaatially  set  oat  in  another  inatniotion  giTon  bj  the  Court    At 
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leut,  if  BQOh  instniotioii  ia  reftised  in  presence  of  the  jnrr  the  Court  mast 
state  it  is  onlj  refased  because  already  giren,  substantially,  in  another  in- 
struction.   Ptopile  Y.  Bondt,  88. 

2.  The  Oouit  cannot  instruct  the  jury  as  to  the  existence  or  non-existence  of  a  dis- 
puted fact.  And  where  an  instruction  asked  by  defendant  assumes  the  exist- 
ence of  a  fact  not  admitted  by  the  prosecution  the  Court  should  refuse  to  give 
it  in  that  form.    lb. 

8.  It  is  error  in  the  Court  to  inform  the  jury,  or  to  say  in  their  presence,  that  the 
argument  of  counsel  in  regard  to  facts  in  a  case  is  not  tenable — that  there  is  no 
eridence  to  support  the  hypothesis  of  counsel.  Tbe  weight  of  eridence  aod'ita 
effect  in  preying  secondary  facts  is  to  be  determined  by  tbe  jury.    Ih. 

4.  The  Court  cannot  give  any  instruction  yerbaUy  unless  the  prisoner  assents, 
and  that  assent  must  appear  affirmatiyely.    II, 

6.  When  a  Court  is  laying  down  a  general  rule  of  law,  it  is  not  improper  to  notice 
exceptions  to  the  general  rule  or  such  circumstances  as  will  preyent  its 
operation.     Van  Vdlkenburg  et  ah  y.  ffufwal.,  142. 

8.  Instructions  which  are  filed  with  the  indorsement  of  the  Judge  thereon  as  to 
his  action  in  giving  or  refusing  them,  are  a  part  of  the  record,  and  the  action  of 
the  Court  thereon  may  be  reviewed  without  any  formal  bill  of  exceptions.  I^- 
pie  v.  Gleason,  178. 

7.  An  instruction  that  the  jury  shall  only  consider  the  good  character  of  tbe  defend- 
ant when  they  have  a  reasonable  doubt  of  bis  guilt,  is  not  an  erroneous  instruc- 
tion. It  does  not  preclude  them  from  considering  the  character  of  defendant  in 
arriving  at  that  state  of  doubt,  but  only  amounts  to  an  instruction  that  they 
must  not  acquit  one  clearly  guilty  because  of  his  good  character.    lb. 

8.  It  was  not  error  in  the  Court  below,  af:er  defining  involuntary  manslaughter,  to 
add:  "The  drawing  of  a  deadly  weapon,  in  a  rude,  angry  and  threatening 
manner,  not  in  necessary  self-defense,  is  an  unlawful  act  within  the  meaning 
of  our  statute."    lb. 

9.  The  instruction  that  ''the  title  of  a  tenant  in  common  is  not  paramount  to  that 
of  bis  co-tenant,"  was  calculated  to  mislead  and  was  therefore  erroneous. 
Bbcpet  y.  Jftfy^r,  484. 

10.  When  an  action  is  brought  for  money  advanced,  labor  performed,  commissions, . 
etc.,  amounting,  as  the  complaint  shows,  to  five  thousand  six  hundred  and  thirty- 
one  dollars  and  thirty-seven  cents,  and  the  complaint  admits  a  payment  on 
account  of  two  thousand  nine  hundred  and  thirty- two  dollars  and  twenty-five 
cents ;  if  afterward  a  bill  of  particulars  is  filed  showing  that  a  large  portion  of 
plaintiff's  claim  is  for  items  not  covered  by  or  included  in  any  of  the  counts  of 
his  declaration  or  complaint,  it  is  error  to  instruct  the  jury  that  they  may 
render  a  verdict  for  the  amount  of  all  those  items  of  the  bill  of  particulars 
embraced  within  the  scope  of  the  complaint  and  leave  the  credit  which  the 
plaintiff  acknowledges  to  be  offset  by  those  items  of  his  bill  of  particulars,  which 
are  not  embraced  ¥ritbin  tbe  scope  of  bis  complaint.    Rugti^  v.  Oiomif  464. 

11.  When  a  Judge  gives  an  instruction  to  the  jury  on  any  point  which  is  clear  and 
intelligible,  we  do  not  think  he  is  bound  to  repeat  it  in  language  of  counsel, 
which  is  substantially  the  same  but  less  clear,  and  therefore  liable  to  be  misun- 
derstood.   State  qf  Nevada  v.  Waterman  et  al.,  548. 

12.  A  certain  instruction  commented  on  and  construad.  The  instruction  not  entirely 
free  from  ambiguity,  yet,  if  property  construed,  it  contains  the  true  rule  of  law. 
lb. 

18.  The  statute  which  requires  the  charge  or  instmotlons  of  the  Court  to  be  in  wri- 
ting, is  not  violated  by  the  Judge  telling  the  jury  $hfi^  I19  could  not  Instmot  them 
as  to  mattem  of  fiMst.  lb. 
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14.  When  the  Court  refuses  to  give  an  instruction  containing  a  correct  legal  princi- 
ple, and  there  is  nothing  in  the  transcript  to  show  whether  it  was  or  was  not 
applicable  to  the  case  in  which  it  was  asked,  we  may  presume  the  refusal  was 
on  the  ground  that  it  was  not  applicable  to  the  case  on  trial.    Ih. 

15.  So,  too,  if  the  Court  give  an  instruction  which  is  wrong  in  regard  to  a  mere 
abstract  principle,  which  the  record  alBrmatireljr  shows  had  no  application  to 
the  case  on  trial,  this  will  not  be  held  error.    lb, 

16.  But  if  the  Court,  on  its  own  motion,  gives  an  instruction  which  is  clearly  erro- 
neous, it  would  be  going  very  far  for  this  Court  to  presume  that  the  Court  below 
was  giving  instructions  on  mere  abstract  principles  having  no  connection  with 
the  case  on  trial.    lb. 

17.  In  this  case  the  recitals  of  the  Judge  in  the  instructions  given,  and  other  proceed- 
ings, we  think,  affirmatively  show  the  defense  9t  alibi  was  set  up,  and  defendant 
was  entitled  to  proper  instructions  on  that  head.    lb, 

^NTENTION. 
See  Intkrpbetation,  1. 

INTEREST. 

1.  It  is  a  settled  rule  in  Courts  of  equity  that  a  contract  for  future  compound  inter- 
est will  not  be  enforced.  The  rule  in  Courts  of  law  is  not  so  well  settled  in 
regard  to  such  contracts.     Cox  v.  Smith  et  al,,  161. 

2.  Our  statute  does  not  sanction  compound  interest.  Contracts,  therefore,  in 
regard  to  compound  interest,  must  stand  or  fall  by  the  established  rules  of  equity 
and  common  law  Courts.  It  is  held  in  this  State  that  contracts  for  compound 
interest  cannot  be  enforced.    lb, 

8.  When  a  note  is  made  payable  at  a  given  day,  with  interest  at  the  rate  of  six 
per  cent,  per  month  until  paid,  it  continues  tp  draw  six  per  cent,  interest  after 
maturity  and  after  judgment.    lb. 

4.  Interest  exceeding  ten  per  cent,  per  annum  cannot  be  recovered  unless  the 
promise  to  pay  it  be  in  writing.     Williams  et  al.  v.  Glasgow,  588. 
See  Execution,  5,  6,  7. 

INTEREST  OF  WITNESS. 
See  Witness. 

INTERLOCUTORY  DECREE. 
See  Appeal,  19. 

INTERPRETATION. 

1.  In  interpreting  laws,  the  intention  of  the  legislative  body  win  be  carried  out, 
and  it  will  not  be  lightly  presumed  that  the  law-making  power  contemplated 
the  law  should  be  used  as  a  cloak  for  fraud  and  oppression.  Maynard  v.  Nbio-' 
many  271. 

2.  In  adopting  the  Practice  Act  of  California,  it  must  be  presumed  to  have  been 
adopted  as  interpreted  by  the  highest  Court  of  jadicature  of  that  State.  WH- 
Uama  et  al.  v.  Glasgow,  688. 

See  ComnTunoNAL  Law,  1. 

CONSTEDCnOM,  1,  2. 

ISSUE  OP  FACT. 
1.  Where  the  death  of  one  of  the  defendants  is  put  in  issue  by  the  pleadings,  it 
should,  like  every  other  issue  of  fact,  be  l«ft  to  the  jur^.  J^iwiar  t.  Boustan,  469. 
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JOINDEB  OP  PARTIES. 
See  E  JicnnHTy  4. 
Abatbmknt,  1. 

JOINT  ACTIONS. 
See  AonoNB  Jonrr. 

JOINT  CONTRACTORS. 
See  Praotxcb,  6,  7. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 
See  PossBssiOK,  4,  6. 

JUDGMENT. 

1.  A  judgment  ie  as  final  when  pronounced  bv  the  Court  as  when  it  is  entered 
and  recorded  hj  the  Clerk,  as  required  by  stmute;  the  judgment  is  the  judicial 
act  of  the  Court ;  the  entry  is  the  ministerial  act  of  the  Clerk.  Calif  omia  StaU 
TtUgraph  Company  y.  J^Ueraon,  150. 

8.  If  the  decision  of  the  Court  finally  disposes  of  the  action,  and  nothing  f\3rther 
is  to  be  done  by  it  to  complete  that  disposition,  it  is  a  final  judgment  from  which 
an  appeal  will  lie  under  our  statute,  whether  it  be  perfected  by  entry  in  the 
judgment  book  or  not.    Ib» 

8.  The  decision  of  the  Court  is  the  judgment;  the  entry  by  the  Clerk  is  the  evi- 
dence of  it  merely.    Ih, 

4.  A  judgment  may  bo  final,  although  it  is  not  recorded  in  a  judgment  book  or 
entered  in  a  judgment  docket.    lb, 

5.  When  a  Judge  orders  a  judgment  in  a  cause,  and  that  order  is  entered  on  the 
journal  or  minutes  of  the  Court,  and  no  further  facts  are  to  bo  ascertained  to 
determine  the  extent,  amount  and  charac#r  of  that  judgment,  but  there  simply 
remains  the  clerical  duty  of  entering  in  the  judgment  book  that  which  the  Court 
has  determined  and  ordered  to  be  entered,  this  is  a  final  judgment  frpm  which 
an  appeal  lies.    lb. 

6.  When  any  rights  are  claimed  by  virtue  of  a  judgment  of  a  Court  of  special  and 
limited  jurisdiction,  all  the  facts  necessary  to  confer  jurisdiction  must  be  afllrm- 
atively  shown.  MaUett  v.  Th€  VheUSajn  Gold  and  Silver  Mning  Company,  188. 

7.  Where  a  judgment  of  a  Justice  of  the  Peace,  whose  jurisdiction  was  limited  to  a 
certain  county,  is  offered  in  evidence  to  establish  rights  acquired  under  it,  and 
where  it  appears  that  such  judgment  was  taken  by  default,  it  is  necessary  to 
show  affirmatively  that  the  summons  was  served  on  the  defendant  within  the 
Territorial  jurisdiction  of  the  Justice  before  it  can  be  introduced  in  evidence. 

nr 

8.  An  appellate  Court  will  presume  that  the  judgment  of  the  lower  Court  was  sus- 
tained by  the  evidence  in  the  absence  of  a  showing  to  the  contrary.  CarpmUer 
V.  Johnton  k  Wadddl,  832. 

9.  A  judgment  in  a  criminal  case,  showing  the  parties  thereto  the  Court  in  which 
it  was  rendered,  directing  the  term  of  imprisonment,  the  prison  in  which  defend- 
ant is  to  be  confined,  and  reciting  the  offense  for  which  the  prisoner  is  to  be 
punished  is  all  the  statute  requires.    Fx  Parte  Salge,  449. 

10.  A  certificate  of  a  Clerk  showing  that  the  judgment  or  sentence  entered  in  the 
minutes  of  the  Court  is  different  from  that  which  was  orally  delivered  by  the 
Judge  proves  nothing.  The  law  does  not  authorize  the  Clerk  to  certify  what 
the  Judge  may  have  said.    Ee  caQ  only  ^rtify  to  the  records  in  his  Court,  lb. 
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11.  If  a  Judge,  in  passins^  sentence  on  a  criminal,  fails  to  recite  all  the  facts  that 
should  be  recited  in  the  judgment,  but  the  Clerk  enters  up  the  judgment  on  the 
minutes  of  the  Court  in  due  form  and  with  the  recitals  required  by  law,  that 
becomes  the  judgment  of  the  Court.  It  is  proper  for  the  Clerk  to  put  the  judg- 
ment in  form,  and  the  adoption  of  the  judgment  bj  the  Court  makes  it  a  pari 
of  the  record.    Ih, 

12.  A  judgment  rendered  during  vacation  on  demurrer,  is  irregular  and  roid. 
Champion  t.  Seariont  et  aL,  478. 

18.  A  judgment  not  upon  the  merits  is  not  a  complete  bar,  nor  can  it  be  used  as 
evidence  in  another  action  to  establish  the  facts  constituting  the  merits  of  the 
action  in  which  it  was  rendered.   Van  VlUt  tt  al,  t.  OUn  «t  cU.,  495. 

14.  If  the  suit  is  discoutinued  or  the  plaintiff  becomes  non-suit,  or  for  taxj  other 
cause  there  has  been  no  judgment  of  the  Court  upon  the  matter  in  issue,  the 
proceedings  are  not  conclusive.    lb* 

15.  The  voluntary  dismiss jJ  of  an  action  by  the  plaintiff  can  settle  no  rights  of 
property  between  him  and  tW  defendant,  nor  is  it  an  admission  of  any  right 
whatever  in  the  defendant.    lb. 

16.  An  order  of  the  District  Court  quashing  an  indictment,  discharging  the  defend- 
ant and  exonerating  his  bail,  is  a  final  judgment  from  which  an  appeal  may 
be  taken.    Siate  of  Nezoda  v.  Logan,  509. 

17.  A  judgment  is  final  which  completely  disposes  of  the  action.  To  make  it  final 
it  is  not  necessary  that  the  rights  of  the  parties  should  be  finally  determined,  or 
that  it  be  upon  the  merits.  It  is  final  if  it  disposes  of  the  particular  suit  in 
which  it  is  rendered.    lb. 

When  Evidence,  See  Eyidhncb,  1,  %  8. 
By  Default,  See  Appeal,  4. 

See  JUDGMEKT  BT  DEFAULT,  1,  2,  8. 

Voluntary  or  Confessed,  See  Appeal,  5. 

By  Confession,  See  Forcible  Ehtrt,  8. 

Interest,  8. 

Forcible  Entry  and  Detainer,  5. 

Release,  1,  3. 

Bar,  1,  2. 

JUDGMENT  BT  DEFAULT. 

1.  Where  judgment  by  default  is  taken,  the  plaintiff  is  confined  to  a  recovery  of 
the  particular  amount  or  thing  demanded  in  the  prayer  of  the  complaint.  Btur- 
ling  V.  Goodman  €t  al.,  814. 

2.  Where  the  demand  is  for  judgment  in  Federal  currency  generally,  that  is,  in 
dollars  and  cents,  a  party  cannot  recover  a  judgment  upon  a  default  payable  in 
a  specific  kind  of  money — gold  coin  for  instance— especially  if  the  latter  kind 
of  money  exceed  the  former  in  actual  value.    Ih. 

8.  Before  the  passage  of  the  Specific  Contract  Act,  the  District  Court  had  no  power 
to  render  judgment  for  any  specific  kind  of  money,  or  order  that  it  be  satisfied 
only  by  gold  or  silver  coin.    lb. 

4.  In  an  action  for  the  recoveiy  of  unliquidated  damages,  where  the  defendant  fails 
to  appear,  it  is  not  necessary  to  call  a  jury  to  assess  the  damages ;  the  Court  may 
either  hear  the  proof  itself  or  order  a  reference  for  that  purpose.  One  of  these 
modes  must,  however,  be  pursued.  It  is  erroneous  to  render  judgment  by 
defoult  without  proof  in  such  cases.    JBaUard  v.  PureeU  et  al.,  842. 

5.  During  the  term  in  which  judgment  is  rendered  the  Court  has  complete  oon- 
trol  of  it,  and  upon  a  proper  showing  may  set  it  ^d^,    Jb. 
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JUDGMENT  LIEN. 

1.  Query :  If  a  judgment  lien  lacks  only  a  few  days  of  expiring  by  lapse  of  time 
when  a  levy  is  made  thereunder  on  real  estate,  can  the  levy  so  extend  the  lien 
as  to  make  a  valid  sale  thereunder,  which  will  defeat  a  title  acquired  by  a  stran- 
ger to  the  judfcment  prior  to  the  issuance  of  the  execution.  EasUrbrooh  ▼. 
VJBton  €t  al,,  898. 

JUBAT. 

1.  A  jurat  in  this  form  is  good :  **  Sworn  to  and  subscribed  before  me.  •  •  • 
A.  B.,  Clerk;  by  G.  D.,  Deputy  Clerk."  GUUff,  MoU  <&  Ch.  t.  Ind^pendmU 
Gold  and  Silver  MUUng  Company,  247. 

JURISDICTION. 

1.  Whenerer  a  statute  prescribes  certain  specific  acts  to  be  done  as  prerequisite 
to  the  acquiring  of  jurisdiction,  or  the  enforcement  of  a  legal  remedy,  such  acta 
must  be  substantially  performed  in  the  manner  prescribed,  in  order  to  gire 
ralidity  to  the  proceeding.    Steel  t.  Steel,  27. 

2.  Where  a  statute  prescribes  the  mode  of  ac  iniring  jurisdiction,  that  mode  must 
be  complied  with  or  the  proceedings  will  be  a  nullity.  J\tvl  et  al.  t.  Arm^ 
$trang,  82. 

8.  This  Court  has  no  jurisdiction  to  try  an  appeal  from  an  order  sustaining  a  demur- 
rer where  no  judgment  has  been  rendered.   State  of  Nevada  t.  Earl  et  al.,  894. 
See  JuSTicn  of  tbb  Piaok,  2,  8,  4,  5,  6. 
Constitutional  Law,  8,  4. 
JUDGMBNT,  6,  7. 
Appial,  8,  9, 16. 

FOBCZBLB  EmTBT  ASP  DSTAJOnBS,  8,  5,  6. 

JURORS. 

1.  Jurors  are  entitled  to  compensation  for  t^  time  they  are  in  attendance  on  the 
Court,  whether  empanneled  for  the  trial  of  causes  or  not,  except  when  they  are 
empanneled  in  the  trial  of  criminal  cases  and  they  reside  within  five  miles  of  the 
Court-house.    Thornbu/rg  t.  Hermann,  473. 

2.  The  Act  of  the  Legislature  approved  December  22, 1862,  regulating  fees  and 
costs,  not  haying  been  approred  untQ  after  the  acyoomment  of  the  Legislature, 
is  null  and  Toid.    Ih. 

8.  A  juror's  claim  for  fees  on  the  certificate  of  the  Clerk  should  be  audited  like 
any  other  demand  against  the  county.    Ih. 

See  Criminal  Practios,  1. 
Elbctoes,  1,  2. 

CiTIZENBHIP,  1,  2. 

Gband  Jurors. 

JURY. 
See  IssuR  or  Fact. 

JUSTICE  OF  THE  PEACE. 

1.  Courts  of  Justices  of  the  Peace  being  of  special  and  limited  jurisdiction,  can 
take  nothing  by  intendment  or  implication.    I\xul  et  al,,  ▼.  Armetrong,  82. 

2.  Consent  of  parties  cannot  give  jurisdiction.    (Per  Brosnan,  J.)    Ih. 

8.  The  Organic  Act  of  the  Territory  limiting  the  jurisdiction  of  Justices  of  the  Peace 
to  cases  where  the  debt  or  sum  claimed  does  not  exceed  one  hundred  dollars  is 
applicable  to  an  action  in  tort  for  damages,  as  well  as  to  an  action  on  contract. 
Armetrong  t.  HhU  et  dl.,  184. 
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4.  Courts  of  Justices  of  the  Peaoe  being  the  mere  creatures  of  statute,  hare  no 
jurisdiction  except  that  which  is  ezpresslj  (granted  to  them  bj  law.  BitU  t. 
£6effan  et  dl.,  827. 

6.  The  constitutional  provision  which  makes  it  the  dutj  of  the  Legislature  to  *'  fix 
by  law  the  powers,  duties  and  responsibilities  of  Justices  of  the  Peace,  and  which 
prohibits  the  Legislature  from  conferring  jurisdiction  of  cases  in  which  the 
matter  in  dispute  is  a  monej  demand,  and  the  amount  of  such  demand  (exclu- 
sive of  interest)  exceeds  three  hundred  dollars,  does  not  extend  the  jurisdiction 
of  Justices  of  the  Peace,  but  only  restricts  the  power  of  the  Legislature,  and 
Justices'  Courts  could  not,  hj  virtue  of  the  Constitution  alone,  and  without  an 
Act  of  the  Legislature  under  that  Constitution  take  jurisdiction  of  cases  where 
the  demand  was  three  hundred  dollars.    lb, 

6.  The  Constitution  merely  confers  a  power  upon  the  Legislature,  and  does  not, 
in  this  respect,  define  the  jurisdiction  of  those  Courts.    lb. 
See  FoBciBLB  Entbt  and  Detaineb,  2. 
Constitutional  Law,  3,  4. 
Judgments,  6,  7. 

JUSTIFICATION  OP  OFFICER. 

*  See  Sentence. 

LANDLORD  AND  TENANT. 
See  Tenants  in  Coumon,  2,  3. 

LAWS,  HOW  PASSED. 

1.  Held  on  rehearing,  that  what  purports  to  be  a  law  passed  by  the  Legislatiye 
Assembly  in  1862,  is  not  a  law,  because  it  was  not  approved  before  the  a<youm- 
ment  of  the  Legislative  Assembly.  Trustees  of  School  District  No.  1,  v.  CoutUy 
ComnUssUmere  of  Ormsby  CourUyy  835. 

2.  The  Governor  of  Nevada  Territory  was,  by  law,  made  a  part  of  the  legislative 
body ;  as  such  he  could  only  concur  in  the  passage  of  a  law,  whilst  the  other 
branches  had  a  legal  existence.    lb. 

See  Juboes,  2. 

LEGAL  TENDER  NOTES. 
See  Tebasubt  Notes. 

LESSOR  AND  LESSEE. 
See  Tenants  in  Cokmon,  2,  8. 

LIMITATIONS,  STATUTE  OF. 

1.  When  a  debt  secured  by  mortgage  is  barred  by  the  statute  of  limitations,  the 
mortgage  is  not  thereby  extinguished.  Henry  vs.  Confidenes  Gold  and  Silver 
Mining  Companyy  619. 

2.  Even  when  all  action  or  legal  proceeding  on  the  mortgage  is  barred,  still  if  the 
mortgagee  gets  rightful  possession  of  the  premises  mortgaged,  he  may  retain 
the  same  until  his  debt  id  paid.    Jb. 

8.  The  statute  of  limitations  provides  a  limitation  of  six  months  to  the  maintenance 

of  an  action  on  contracts  for  the  payment  of  money  made  out  of  this  State.    But 

the  same  statute  would  only  bar  an  action  to  foreclose  a  mortgage  executed  on 

property  within  this  State  to  secure  such  debt  after  the  lapse  of  four  years.  JTb, 

See  Appeals,  20,  21. 

Equitable  Bbxjbf,  8. 
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LOCATION  OF  MINES. 
See  liim  and  Mhiino  Locatzoks,  1,  2. 

MALICIOUS  PROSECUTION. 

1,  In  an  action  for  maUcioaaly  saeing  out  the  writ  of  attaohmoDt,  it  is  necesBaiy  to 
show  not  onlj  a  want  of  probable  cause  but  also  malice  in  aueing  out  the  writ. 
It  is  not  sufficient  to  show  malice  in  proHouUng  the  writ  if  there  was  none  in 
aueing  ifc  out.    Levty  t.  FargOf  416. 

2.  If  the  writ  is  sued  out  by  an  agent  maliciouslj  on  his  part  and  without  probable 
cause,  he  is  liable  and  not  the  principaL    Tb,  416. 

8.  If  the  principal  maliciously  continues  the  prosecution  after  he  is  informed  of  the 
fact  that  the  writ  was  sued  out  without  probable  cause,  he  will  be  liable  to  a 
special  action  for  the  damages  which  accrue  after  this  knowledge  is  obtained. 
But  the  complaint  must  state  these  facts  correctly.    II.  416. 

4.  Proof  that  the  attachment  was  sued  out,  not  by  the  defendant  but  by  his  agent, 
would,  prima /aeU,  he  a  good  defense,  but  that  might  be  rebutted  by  proving 
that  the  agent  acted  under  the  express  direction  of  his  principaL    lb.  416. 

6.  In  an  action  for  damages  for  improperly  aueing  out  a  writ  of  attachment,  it  is 
necessary  to  aver  the  attachment  was  sued  out  **  without  probable  cause."  /^ 
415. 

6.  If  such  averment  is  omitted  in  the  complaint,  but  words  of  similar  import  are 
employed  in  lieu  thereof,  a  verdict  will  cure  the  defective  complaint,  even  if  it 
waa  such  an  one  as  should  not  have  been  sustained  on  demurrer.    lb.  515. 

MACADAMIZED  BOAD. 
See  Road,  1,  2,  8. 

MEASURE  OF  DAMAGES. 

1.  Where  damages  are  claimed  for  depositing  a  large  quantity  of  earth  on  the  prem- 
ises of  plaintiff,  and  it  is  shown  that  the  cost  of  removing  it  would  exceed  the 
yalue  of  the  premises,  it  is  error  to  charge  the  jury  that  the  sum  of  money  which 
it  would  take  to  remove  the  earth  fh>m  the  plaintiff*  s  lot  is  the  proper  measure 
of  damages.   Marvey  v.  Sides  Silver  Mining  Company,  689. 

2.  The  measure  of  damage  for  injury  to  property  is  not  always  the  sum  of  money 
which  it  would  require  to  repair  the  injury  or  to  restore  the  property  to  the 
condition  it  occupied  before  the  injury.  In  those  cases  where  the  cost  of  restor- 
ing to  its  original  condition  will  exceed  its  actual  value,  the  value  of  the  prop- 
erty and  not  the  cost  of  removing  the  injury  complained  of  is  the  proper 
measure  of  damage.    lb. 

8.  But  where  the  cost  of  repairing  the  injury  does  not  exceed  the  value  of  the  prop- 
erty, such  cost  will  usually  be  the  measure  of  damage.   lb. 

MINE. 
See  AssBssxsHT,  1. 

MINES  AND  MINING  LOCATIONS. 
1.  When  A  first  locates  a  ledge  on  certain  croppings  extending  eight  hundred  feet 
northward  and  southward,  B  afterwards  locates  a  ledge  near  by  and  is  encour- 
aged to  go  to  work  by  A,  who  declares  it  to  be  his  opinion  that  there  are  two 
ledges  and  that  their  claims  will  not  interfere.  Afterwards,  it  turns  out  there 
are  in  fact  two  distinct  ledges  running  into  the  earth  at  different  angles  and 
widely  diverging  as  they  go  down,  but  both  mingling  their  croppings  together 
where  A  made  his  older  location,  the  declarations  of  A  are  evidence  he  located 
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bufc  one  ledare  and  may  operate  as  an  estoppel  against  his  claiming  both.  Vam 
Valienburg  et  al,  y.  Buffet  al.,  142, 
2.  If  A  locates  a  mining  claim  in  the  name  of  B,  occupies  and  works  on  it,  but  uses 
B's  name,  and  does  all  acts  in  his  (B's)  name,  he  cannot  maintain  any  action 
for  the  claim  in  his  own  name.  The  law  would  consider  his  possession  the 
possession  of  B.  He  could  only  acquire  an  independent  right  in  the  dalm  by 
abandoning  the  first  location  and  re-locating  in  his  own  name.  His  rights  would 
date  from  second  location.    lb. 

See  MxHiKQ  Laws,  1,  2,  8. 

MINING  CUSTOMS. 

[See  Gdstomb. 

MINING  GROUND. 

1.  The  words  "mining  ground/'  when  used  in  a  deed,  have  a  technical  meaning. 
They  refer  to  that  interest  which  a  mere  occupant  of  the  mine  has  in  the  same. 
They  are  not  the  words  used  when  a  fee  simple  or  leasehold  interest  in  real 
estate  is  to  be  conveyed.  ITaU  and  JVbrcrose  Gold  and  SUv$r  MirUng  Compai^ 
Y,  Storey  County  et  aL,  106.  ^ 

2.  The  words  used  by  the  Assessor  in  assessing  the  interest  of  plaintiffs,  suffi- 
ciently indicate  that  the  possessory  interest  only,  and  not  the  fee  in  the  land, 
is  taxed.    lb, 

MINING  LAWS. 

1.  The  mining  laws  of  the  locality  gorem  the  location  and  manner  of  developing 
the  mines,  and  when  they  directly  point  out  how  such  mining  claims  must  be 
located,  and  how  the  possession  once  acquired  is  to  be  maintained,  that  course 
must  be  strictly  pursued.  MaUett  y.  The  Uncle  Sam  Chid  and  Silver  Mining 
Company^  188. 

2.  When  the  Courts  presume  title  in  the  first  appropriator,  it  can  only  be  a  title 
subject  to  the  conditions  imposed  by  the  mining  laws  and  customs,  under  and 
by  virtue  of  which  it  was  acquired.    /&. 

8.  Where  no  mining  laws  exist,  the  miner  locating  a  claim  would  hold  only  by 
actual  occupancy,  and  by  such  work  for  the  development  of  the  mine  as  would, 
under  all  the  circumstances,  be  deemed  reasonable,  and  his  right  of  possession 
would  only  be  continued  by  occupancy  and  use.    Jb» 

4.  To  enable  a  party  to  maintain  a  right  to  a  mining  claim  after  the  right  is 
acquired,  it  is  necessary  that  ^e  party  continue  substantially  to  comply  with  the 
mining  rules  and  customs  established  and  in  force  in  the  district  where  the 
claim  is  situated.  Oreamuno  v.  The  ITnole  Sam  Gold  and  Silver  Mining  Com- 
pany,  215. 

MINING  PARTNERS. 

1.  If  one  partner  or  tenant  in  oommon,  after  having  become  associated  with  his 
co-partners  in  the  development  of  a  claim,  voluntarily  leave  it  in  the  possession 
of  his  co-tenants,  and  refuses  to  bear  his  j  ust  proportion  of  the  expenses  incurred 
by  them  in  the  development  of  it,  and  should  afterwards  bring  his  action  to 
recover  his  interest,  upon  n  proper  showing  to  the  equity  side  of  the  Court, 
relief  would  be  refused  until  he  had  paid  his  full  proportion  of  the  expense 
incurred  in  such  development.  Mallett  v.  Uncle  Sam  Gold  and  Silver  Mining 
Ckmpany,  188. 

MISJOINDER  OF  ACTIONS. 
1.  Misjoinder  of  actions  cannot  be  taken  advantage  of  on  a  general  demurrer. 
BuhUng  et  dl.  v.  Maekett  et  <a.,  860. 
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MISTAKE. 

1.  If  a  mistake  in  fact  is  made  in  a  settlemeDt,  and  the  party  against  whom  it  is 
made  pays  more  than  he  is  justly  bound  to  pay,  he  may  recover  it  back.  Hh^avU 
V.  Epttein  et  al.,  117. 

2.  Evidence  that  defendants  had  found  what  they  thought  to  be  a  mistake  in  the 
settlement  would  not  invalidate  the  notes.  The  notes  (notwithstandin^c  the 
agreement)  are  prima  fade  evidence  of  the  debt.  The  burthen  of  proof  to 
show  an  actual  mistake  lies  on  defendants.    Ih, 

8.  The  agreement  between  the  parties,  and  the  circumstances  attending  tbe  settle- 
ment may  be  introduced,  wiUi  other  facts  and  circumstances,  to  show  mistake. 

See  DsKDS,  1,  2,  3. 

MONEY. 

1.  To  coin  money  means  to  fabricate  it  out  of  metilio  sobfltances.  Majfnard  t. 
Sutoman  it  al,  271. 

2.  Money  is  anything  which  passes  corrent  as  a  general  medium  of  exchange  and 
meaanre  of  ralnes.    Jh. 

8.  Paper  money  is  different  from  negotiable  seeurities.    lb. 
See  JuDGUEKT  BT  Dbfault,*^,  8. 
Taxation,  8. 
Plkading,  9. 

MORTGAGE. 
See  Taxation,  8. 

HdCESTBAl),  4. 

LlKITATIONS,  StATITTB  OV,  1,  %  8. 

MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagee  or  trustee  in  possession,  with  power  to  sell,  must  sell  fairly  and  for 
the  best  price  he  can  obtain.  He  is  not  at  liberty  to  sell  to  the  first  person 
whom  he  finds  willing  to  pay  his  debt  and  take  the  property  without  any  inquiry 
as  to  whether  tbe  property  is  worth  more  than  the  debt.  JiunklSf  ZichsteruUin 
§t  ai.  V.  Qaylord,  128. 

2.  One  who  purchases  from  a  mortgagee  in  possession,  with  power  to  sell,  and  who 
knows  the  mortgagee  is  sacrificing  tho  property,  selling  it  at  a  small  fraction 
of  its  value,  and  that,  too,  when  he  could  collect  his  debt  out  of  the  rents  in 
from  two  to  five  months  without  sale,  is  not  an  innocent  vendee  and  will  not  be 
protected  in  his  purchase.  He  can  occupy  no  better  position  than  that  of  an 
assignee  of  the  mortgage  debt.    Ih. 

8.  If  he  gets  a  third  party,  who  is  ignorant  of  the  fact  that  the  vendee  is  merely  a 
mortgagee  or  trustee,  to  make  the  purchase,  advance  the  money  for  him  and 
take  the  deed  to  himself  (the  third  party),  this  will  not  alter  the  effect  of  the 
deed  after  the  nominal  purchaser  transfers  the  title  to  his  principal  for  whom 
he  made  the  purchase.    lb, 

4.  The  deed  can  only  operate  as  a  security  for  the  advance  made  by  the  nominal 
purchaser.  When  that  money  and  interest  is  paid  by  the  beneficial  purchaser, 
then  he  stands  just  as  if  he  had  made  the  purchase  himself  without  the  inter- 
vention of  a  third  party.    /£. 

5.  The  nominal  purchaser,  after  getting  his  money  and  conveying  the  property  to 
his  principal  by  deed  of  bargain  and  sale,  wonld  not  be  liable  on  those  war- 
rantee%  which  are  by  statute  implied  in  every  deed  of  bargain  and  sale  upon 
the  land,  being  recovered  from  his  vendee  by  ^e  original  mortgagor.    /6, 
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6.  The  morigaf^or  maj  contract  to  pay  a  ooansel  fee  for  the  expense  of  enforcing 
the  lien  on  the  property  mortgaged  in  case  legal  proceedings  have  to  be  taken. 
And  such  contract  will  .be  enforced  to  the  extent  of  allowing  a  raaaondble  conn- 
sel  fee  beyond  the  costs  allowed  by  law.  The  Courts  will  believe  that  to  be 
reasonable  for  which  the  parties  themselves  contract,  unless  it  be  extravagantly 
large  and  apparently  so  made  as  to  hold  in  terrortan  over  the  mortgagor.  0x6 
V.  SmUh  et  al.,  161. 

7.  Under  the  English  law  a  mortgagee  might  simultaneoasly  commence  three  pro- 
ceedings to  collect  his  debt  or  enforce  his  lien — an  action  of  debt,  an  action  of 
ejectment  and  a  bill  to  foreclose,    ffyman  et  al,  t.  EeUif  et  al.,  180. 

8.  Our  statute  confines  the  mortgagee  to  the  pursuit  of  one  remedy  only.  The 
action  of  ej ectment  is  entirely  forbidden.  Nor  can  the  action  of  debt  be  resorted 
to  unless  the  mortgage  lien  be  entirely  abandoned.  The  remedy  against  the 
property  is  confined  to  the  remedy  of  foreclosure  and  sale.    lb. 

9.  Onr  statute  does  not  deprive  the  mortgagee  of  any  portion  of  the  relief  which  is 
usually  granted  in  foreclosure  suits  where  the  sale  of  the  property  is  sooght.   76. 

10.  The  quality  or  character  of  the  contract  is  in  no  wise  altered  because  the  debt 
thereby  created  has  been  secured  by  mortgage.  The  security  is  merely  an 
incident  to  the  debt  contracted  and  sought  to  be  recovered.  Burlimg  t.  Good- 
man  et  al.,  814 

11.  When  a  party  holding  a  third  mortfi:age  purchases  at  a  judicial  sale  under  the 
first  mortgage,  and  there  is  no  redemption  by  the  second  mortgagee,  his  title 
becomes  absolute  and  the  second  mortgage  is  cut  out.  It  would  be  the  same 
thing  if,  prior  to  the  sale  under  the  first  mortgage,  the  third  mortgagee  had 
obtained  the  legal  title.    Giheon  v.  Ohedie  et  al,,  497. 

12.  When  a  mortgagee  assigns  a  note  and  mortgage  as  collateral  security,  and  subse- 
quently, either  by  fraud  or  mistake,  has  the  mortgage  marked  satisfied  on  the 
record,  the  same  will  still  be  treated  as  a  valid  and  subsisting  mortgage  in  fiivor 
of  the  assignee  as  against  a  subsequent  mortgagee  with  notice.  Cfibaon  r.  MUne 
et  al.,  626. 

18.  In  such  case  the  prior  mortgage  would  only  be  sustained  so  far  as  to  protect  the 

assignee  thereof.    li. 

See  Deeds,  8. 

MUBDEB. 
1.  In  a  trial  for  murder,  the  good  character  of  the  defendant  may  be  proved  to 
explain  the  motive  when  the  fact  of  the  killing  is  not  denied.   I^sople  v.  Gleaeon^ 
178. 

NEW  TBIAL. 
See  Appeaui,  12, 18. 
Statement,  1,  2. 
Evidence,  10, 11. 

NOTICE. 
1.  When  M.  and  F.  act  jointly  in  making  a  purchase  of  land,  and  F.  has  full  knowl- 
edge of  the  nature  and  character  of  an  equity  which  B.  holds  in  the  land  pur- 
chased, and  M.  knows  that  B.  asserts  eome  equity  but  does  not  know  the  nature, 
character  or  extent  of  the  equity  claimed  nor  the  justice  of  its  foundation,  still 
both  will  be  held  to  have  purchased  with  full  knowledge,  for  M.  having  heard 
of  the  claim  of  an  equity,  and  having  failed  to  inform  himself  when  having  the 
opportunity  to  do  so,  is  in  no  better  condition  than  if  fully  informed.  (hvHer  r* 
MoLa/uflhlinandJFkatonfb^ 
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2.  It  ia  not  in  such  ca&c  usids:  due  dilij^ence  to  rely  solely  on  the  assertion  of  the 
yendor  of  the  land  that  R.  has  no  equity.   Ih. 
See  Pabtnbbs,  4. 

NOTICE  OF  APPEAL. 

See  Appeals,  15, 16, 17, 18. 

OFFICE. 

1.  There  are  certain  county  ofiSces  designated  in  the  Constitution.  These  oflSces 
cannot  be  abolished  without  a  constitutional  chancre,  nor  the  incumbents  remored 
prior  to  January,  1867.    StaU  of  Nevada  y.  Tilford  et  al,  240. 

2.  Other  county  offices  can  be  created  or  abolished  at  the  will  of  the  Legislature. 
If  the  office  is  abolished  does  not  the  officer  cease  to  exist  as  such?   lb. 

3.  The  Legislature  is  required  to  make  a  uniform  system  of  county  goyemment 
and  to  proyide  for  a  uniform  system  of  public  schools.  In  carrying  out  these  pro- 
yisions,  they  may  abolish  any  county  offices  other  than  those  specially  created 
bjthe  Constitution.    lb. 

4.  The  ISth  Section,  Article  XTIL,  of  the  Constitution,  is  subject  to  this  modifica- 
tion. It  proyides  for  continuance  in  office  of  all  county  officers  whose  office- 
shall  not  be  legally  abolished  before  the  first  Monday  of  January,  1867.    lb, 

6.  Tilford  held  the  office  of  Superintendent  of  Public  Instruction  ex  ojfleio  as  Presi- 
dent of  the  Board  of  Education.  The  Board  of  which  he  was  President  is  abol- 
ished. His  Presidency  ceases  with  the  existence  of  the  Board.  His  office  of 
Superintendent  being  a  mere  ob  officio  attachment  to  the  other  office,  expires 
wiUi  his  Presidency.    lb. 

OFFICERS. 

1.  County  officers,  as  used  in  the  13th  section  of  the  Schedule  to  the  Constitutidii, 
means  officers  who  may  be  exercising  the  functions  of  their  office  when  the 
Constitution  takes  effect.  It  does  not  include  officers  elect  who  may  not  haye 
qualified  or  entered  on  the  performance  of  the  duties  of  their  office  before  the 
Constitution  took  effect.     Oordeill  y.  I^isell,  130. 

2.  When  the  law  proyides  an  officer  shall  be  elected  eyery  two  yean,  but  does  not 
proyide  when  the  incumbent  shall  go  o^t  or  the  newly  elected  come  into  office, 
the  newly  elected  may  qualify  and  enter  on  the  duties  of  his  office  as  soon  as  he 
reoeiyes  his  certificate  of  election.    lb. 

8.  The  former  incumbent  will  hold  until  he  does  qualify.    lb. 

4.  A  person  appointed  Justice  of  the  Peace  by  the  Selectmen  of  the  County  of  Car- 
son, who  had  no  power  to  make  such  appointment,  and  commissioned  by  the 
Gk>yemor  of  the  Territory  of  Utah,  who  was  authorized  to  issue  conmiissions 
to  persons  elected  to  such  offices,  and  haying  discharged  the  duties  of  such  office 
and  been  generally  recognized  as  a  Justice  of  the  Peace,  is  a  ^  facto  officer, 
and  his  acts  are  yalid  as  to  third  persons.  Mallett  y.  Uhde  San  Gold  and  Sil- 
fter  Mining  Company,  188. 

6.  An  officer  de  facto  is  distinguished  on  the  one  hand  from  a  mere  usurper  of 
an  office,  and  on  the  other  from  an  officer  de  jure,    lb. 

6.  The  Board  of  Education  of  Storey  County,  prior  to  the  20th  of  March,  1865,  were 
*'  county  officers,"  within  the  meaning  of  tbat  phrase  as  used  in  the  18th  section 
of  Article  XYII.,  Constitution  of  Neyada.    State  of  Nevada  y.  Tilford  et  al.  240. 

7.  Taylor  and  others  claiming  to  be  trustees  of  school  districts,  haying  been  ap* 
pointed  by  a  Board  haying  no  legal  existence,  are  not  offloers  known  to  the  lawt 
Ib.M. 
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PARAMOUNT  TITLE. 
1.  The  expression  that  a  tenant  can  onlj  excuse  himself  l^m  paying  rent  when 
eyicted  by  paramount  title,  means  that  he  can  only  excuse  himself  when  he  is 
kept  out  of  possession  by  one  who  has  a  legal  right  to  do  so,  and  not  a  mere 
trespasser  against  whom  he  has  his  remedy,    ffoopm  r,  Meyer,  484. 

PABDON  AND  PARDONING. 

1.  The  Govemcr  of  the  Territory  of  Nevada  had  the  right  to  pardon  absolutely  or 
conditionally,  but  no  right  to  commute  one  punishment  for  another.  He  could 
not  issue  an  order  to  confine  a  man  in  the  penitentiary  who  had  been  sentenced 
to  be  hung,    ^x  BiHe  Janet,  Babeae  Oorpw,  819. 

2.  The  Goyemor  of  the  State  of  Nerada  could  not  pardon  without  the  conenrrenee 
of  at  least  two  other  members  of  the  Board  in  whom  the  pardoning  power  is 
Testec^by  the  Constitution.   Ih. 

PAROL  EYIDENCE. 

See  Etidbvos,  4,  5. 
\ 
PARTIES  TO  ACTIONS. 
See  AssiGNSB  and  Assigvob. 
Pbacticb,  6,  Y. 

PARTIAL  FAILURE  OF  CONSIDERATION. 

See  Failubb  or  Considbbation. 

PARTNERS  AND  PART  OWNERS. 

1.  A  and  B  being  partners  in  one  firm,  the  declarations  of  B  are  not  eyidenoe  to 
show  A  was  a^partner  in  a  separate  and  distioict  firm.  Neither  would  the  declara- 
tions of  one  who  was  a  general  agent  for  the  firm  of  A  and  B  be  admissible  for 
such  purposes.    Janee  db  CoUa  y.  OFarrd,  Jamee  dh  Co.,  854. 

2.  One  partner  can  only  bind  another  in  regard  to  the  partnership  transactions  and 
not  by  declarations  about  other  and  distinct  affiurs.  Nor  can  an  agent  bind  his 
principal  except  in  matters  pertaining  to  his  agency.    lb, 

8.  A  party  renting  property  and  furnishing  material  at  a  stipulated  price  to  a 

manufacturing  company,  wherewith  to  conduct  their  business,  does  not  thereby 

become  a  member  of  the  firm  nor  responsible  for  their  debts.   Nor  is  such  party 

^  responsible  for  Che  debts  of  the  company  contracted  in  improying  the  property 

rented  according  to  the  terms  of  their  lease.    Ih* 

4.  A  and  B  being  partners  in  one  particular  business,  A  is  not  bound  to  notify  the 
world  nor  any  particular  person  that  he  is  not  a  partner  with  B  in  a  new  firm 
into  which  B  has  entered  with  other  parties,  and  which  new  firm  is  doing  busi- 
ness in  a  different  name  from  that  under  which  A  and  B  always  conducted  their 

business.    Ih, 

See  EviDBNCB,  6,  7. 

PENAL  ACT. 
Effect  of  repealing.  See  Fobciblb  Kntbt,  7. 

PENALTY. 
1.  The  yiolation  of  a  contract  in  which  a  penalty  for  breach  is  inserted,  does  not 
necessarily  authorize  the  recoyery  of  such  penalty.    £ichardton  r.  Jama  db 
Denton,  405. 
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2.  In  an  action  upon  snch  an  instrument,  the  plaintiff  should  not  only  prove  the 
contract  and  the  breach  by  defendant,  but  in  addition  thereto  it  is  necessary  to 
establish  actual  damages  resulting  from  snch  breach,  or  he  can  only  recover  a 
mere  nominal  sum.    Ih, 

8.  In  such  case  an  allegation  of  actual  damage,  or  the  statement  of  facts  from 
which  it  must  be  inferred,  is  indispensably  necessary  to  the  sufficiency  of  a 
complaint  where  more  than  mere  nominal  damages  are  clumed.    lb. 

PEOPLE,  IXHEREXT  BiaHTS  OF. 
Sm  EucnoMBy  1. 

PLEADINGS. 

1.  The  allegation  that  defendant  became  indebted  to  plaintiff  is  simply  a  statement 
of  a  conclusion  of  law;  the  facts  out  of  which  the  indebtedness  arose  should  be 
stated.    Octli/cmia  BtaU  Telegraph  Company  y.  PatUnon,  151. 

2.  If,  instead  of  demurring,  advantage  be  taken  of  a  defective  pleading  by  motion 
for  judgment,  the  Court  should  permit  an  amendment  of  the  pleading  where 
an  amendment  will  cover  the  defect  the  same  as  if  a  demurrer  had  been  inter- 
posed.   11, 

8.  The  pleadings  in  this  case,  properly  construed,  admit  a  common  possession  bat 
deny  a  common  titie  or  right  of  possession.     Croner  v.  MeLaugMin^  848. 

4.  Where  the  terms  and  conditions  of  an  agreement  are  set  out  in  a  complaint,  and 
the  violation  of  that  agreement  is  charged  against  the  defendant ;  if  it  is  such  an 
instrument  as  the  law  requires  to  be  in  writing  and  the  complaint  is  silent  as  to 
whether  it  was  oral  or  written,  Courts  will  presume  it  to  be  a  lawful  or  written 
agreement  until  the  contrary  is  shown.    Vcm  Voren  v.  7jad&ry  WitUen  §t  al,,  880. 

6.  The  party  demurring  admits  the  truth  of  whatever  is  contained  in  the  complaint 
and  nothing  more.    A  demurrer  does  not  admit  new  facts.    lb. 

6.  A  denial  that  a  demand  was  made  on  a  certain  day  <u  alleged  is  a  denial  that  the 
demand  was  made  on  the  particular  day  stated  in  the  complaint,  when  the 
statement  of  the  demand  is  not  qualified  as  to  the  manner  of  its  being  made. 
JHoopea  v.  MeyeTy  488. 

7.  If  the  material/ocfo  stated  in  the  complaint  are  denied  in  the  answer,  or  if  other 
facts  are  stated  in  avoidance,  it  is  not  necessary  to  deny  mere  conclusions  of 
law.    lb. 

&  In  a  complaint  for  money  expended  and  services  performed,  it  is  host  always  to 
use  technical  words,  the  meaning  of  which  have  long  been  estabtished,  rather 
than  phrases  of  doubtful  import.  The  complaint  should  state  the  money  was 
expended  for  the  use  and  benefit  of  defendant,  and  at  his  instance  and  requett. 
So  in  regard  to  the  performance  of  labor.    JBvguet  v.  Owen,  484. 

9,  In  an  action  to  recover  money  loaned,  if  the  complaint  charges  the  Indebtedness, 
the  manner  in  which  it  accrued,  the  promise  to  pay  and  the  refusal,  it  ii  soffi* 
dent.     WiUiame  v.  Glaegoto,  588. 

See  Pbvaltt,  1,  2,  8. 

PSACnCB,  1. 

Bill  vx  Equity,  1. 

FaILUBB  or  COKSIDXBJLnON,  1. 

Couimr  CoMMissioiniB^  6, 


43 


POLL  TAX. 
See  Tazatxo«i  5. 
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POSSESSION. 

1.  What  acts  are  sufficient  to  constitute  such  a  possession  of  public  land  as  will 
maintain  ejectment,  must,  in  a  great  measure,  depend  upon  tha  character  of 
the  land,  the  locality,  and  the  object  for  which  it  is  taken  up.  Sankey  t.  JSayet 
a  al.,  68. 

2.  Possession  ia  prima  facie  evidence  of  title  and  sufficient  to  maintain  ejectment, 
but  ^en  possession  alone  is  relied  on,  it  must  be  an  actual  bona  fide  occupa- 
tion,   lb. 

8.  The  mere  staking  off  of  land  without  occupation  or  other  acts  of  ownership 
would  not  constitute  such  a  possession  as  ^'ould  maintain  ejectment.    lb. 

4.  Until  there  is  some  decisiye  act  to  show  an  ouster  or  adverse  possession,  the 
possession  of  one  joint  tenant,  or  tenant  in  conunon,  inures  to  the  benefit  of  ail 
co-tenants.     Van  Valkenburg  et  al,  y.  Huffet  al,,  142. 

6.  The  possession  of  one  partner  or  tenant  in  common  inures  to  the  benefit  of  all, 
until  such  possession  becomes  adverse.  MaUett  ▼.  UncU  Sam  Gold  and  Silver 
Mining  Company,  188. 

6.  In  the  year  1861,  one  Orvis  located  a  ten  acre  tract  of  land  near  Gold  Hill,  in  the 
County  of  Storey,  built  a  small  house  thereon,  placed  stakes  around  the  entire 
tract,  dug  and  w^ed  up  a  spring  thereon,  and  resided  upon  the  premises  until 
the  conyeyance  to  plaintiff.  Before  this  conyeyance  the  grantors  of  defendant 
entered  on  the  premises,  with  the  consent  of  Orvis,  erected  a  small  toll-house 
thereon  near  the  spring,  and  continued  to  use  and  occupy  it  as  a  toll-house 
until  the  bringing  of  this  action.  Immediately  after  the  conveyance  to  plaintiff, 
he  fenced  the  entire  tract  and  built  a  house  and  saloon  thereon.  After  all  this 
work  had  been  done  by  plaintiff,  the  defendant  fenced  in  a  portion  of  the  prem- 
ises, about  one  hundred  feet  square,  which  included  the  toll-house  and  the 
spring,  claiming  it  adversely  to  plaintiff.  Held  that  plaintiff  was  entitled  to  the 
possession  of  the  entire  ten  acre  tract  except  that  upon  which  the  toll-house 
stood.  Held,  also,  that  even  if  plaintiff  had  acquired  no  title  whatever  from  his 
grantor,  that  his  own  acts  of  improvement  were  sufficient  to  entitle  him  to  the 
possession  of  the  premises,  except  that  portion  actually  occupied  by  the  houae 
of  defendant.    Brmon  v.  .Roberts,  402. 

See  MiHKs  akd  Mnniro  LocATzoim,  2. 

SU&VBT,  8. 

POSSESSORY  CLAIM. 
1.  Possessory  rights,  to  mining  claims  are  property,  and  as  such,  taxable.    EtU  db 
Normm  Gold  and  Siher  Mining  Company  v.  Storey  County  et  at.,  104. 
See  Taxatigk,  1. 

POWERS  OP  STATE  AND  FEDERAL  GOVERNMENT. 
See  CoMMSsCB,  1,  2. 

PRACTICE. 

!•  Where  a  complaint  in  ejectment  charges  the  defendants  with  being  in  posses* 
sion  of  certain  premises,  and  the  answer  admits  the  allegation,  a  replication 
repugnant  to  that  allegation,  and  denying  that  the  defendants  are  in  possession, 
does  not  entitie  defendants  to  judgment  on  the  pleadings.  The  replication  may 
be  disregarded.    Satikey  v.  Noyee  et  al,,  68. 

8»  If  an  appellate  Court  finds  in  the  investigation  of  a  case  that  the  facts  stated  in 
the  complaint,  with  all  legal  intendments  in  its  favor,  will  not  support  the  judg* 
mtnt,  the  Court  ctn  do  no  leas  than  reverse  such  judgment,  althongh  ooubmI 
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may  not  haye  hit  on  the  proper  gronnda  for  agking  a  reyereaL     Van  Dor4»  t. 
TJad^,  WinUn  §t  al.,  880. 
8.  The  proper  practice  when  a  demurrer  is  oTermled  ia  to  give  time  to  replead. 
SaaUHnrooh  y.  VjpUm  ft  al.,  8^. 

4.  Where  a  demurrer  interposed  to  a  complaint  npon  the  general  groand  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  goes  on  to 
point  out  the  particulars  in  which  the  complaint  is  defectiye,  but  does  not  show 
the  real  defect,  this  Court  will  not  hold  it  was  error  to  oyerrule  the  demurrer  \t 
the  defendant  chose  to  answer  instead  of  standing  on  his  demurrer.  This 
Court  will  treat  the  case  as  if  the  psrtj  had  answered  without  any  demurrer. 
Zepey  y.  FoirgOy  415. 

5.  When  a  Court  errs  in  rejecting  testimony^  but  after  further  proof  and  ezplans- 
tion  admits  the  testimony,  the  former  error  becomes  immaterial  and  is  no 
irronnd  for  reyersing  the  judgment.  SmWk  y.  Nofik  AmsrioM  iB,nmg  Com- 
pany,  42i. 

6.  Where  the  wife,  who  has  no  interest  in  the  premises,  and  who  was  dead  at  the 
time  of  bringing  an  action  to  foreclose  a  mortgage,  is  made  defendant  with  her 
husband,  the  proper  practice  upon  her  death  being  suggested,  would  be  to  strike 
out  her  name  and  allow  the  plaintiff  to  proceed  against  her  husband.    FowUr  ^ 
y.  ffoud{tn,  469. 

7.  Where  one  of  seyeral  joint  contractors  dies,  the  suryiyors  may  be  proceeded 
against  without  uniting  the  representatives  of  the  deceased.    Ih. 

See  Cbdiimal  Practioi. 

Failuu  or  COKSinaBAnoH. 

IVSTBUOTIOHB,  6. 
JUOOMSNT,  9,  11. 

Pliadixo,  1,  2. 
RBcnysB,  1,  2,  8,  4. 

liORTQAGOB  AKD  MOBTOAGn,  7,  8,  9. 

Appials,  12,  18. 
^  CHAXoaaT  PBAcncB,  1,  2. 

PRESUMPTION. 
In  fayor  of  Judgment,  See  Jvdqkkvt,  8. 

PRINCIPAL  AND  AGENT. 
See  Haliciods  PRoaacunoH,  2,  8, 4. 

PROBABLE  CAUSE. 
See  Maucioub  Pboskcution,  6,  6. 

PROBATE  COURT. 

1.  The  Probate  Court  csn  only  try  the  issues  that  haye  been  tried  in  the  Court 
bebw.    Btul  €t  al,  y.  Armtironff,  82. 

2.  The  Probate  Court  has  the  power  to  issue  a  writ  of  rerestitntion,  in  sa  action  of 
forcible  entry  and  unlawftil  detainer,  brought  before  it  on  Mfiforori.   /}• 

See  Apfials,  8,  9. 

PROinSE  IMPLIED. 
See  ABstfMPSiT  Ixplzbd. 


PROPERTY. 
Bee  PomnoBT  CuaL 
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PUBLIC  LAND. 
Taxation  of  Settiers  on,  See  Taxatioh,  1,  2. 

PURCHASE  MONV. 
See  Yendob'b  Lien. 

REASONABLE  TIHE. 
1.  Where  no  time  is  apeoified  when  an  aot  ia  to  be  done,  H  will  be  prenmed 
in  law  that  it  ia  to  be  done  within  a  reaaonable  time.    SMardum  t.  Jomt  it 
DitOwh,  405. 

REASONABLE  DOUBT. 
See  EymmrcE,  12, 18,  li. 

RECEIYEB. 

1.  Inadequacy  of  property  to  satisfy  lien,  and  insolrenoy  of  mortgagor  QsaaUj 
held  in  Courts  of  equity,  as  sufficient  reasons  for  appointing  a  reeeirer.  ^fman 
et  al.  T.  JSTeOy  €t  a^.,  179. 

2.  A  specific  pledge  of  rents  and  profits,  to  keep  down  interest^  which  were  after- 
warda  diverted,  furnished  an  additional  reason  for  granting  the  appointment 
of  a  receiver.    Ih. 

8.  Other  circumstances  enumerated  which  ought  properly  to  induce  the  appoint- 
ment of  a  receiver.    Ih, 

4.  Receivers  will  be  appointed  in  foreclosure  auits  where  it  is  necessary  to  prerent 
fraud,  injustice  or  loss  of  security.    lb, 

RECORDER. 
1.  The  County  Recorders  who,  under  Section  83  of  Article  IV.  of  the  Conatitn- 
tion,  become  esB  ofieio  Auditors,  are  those  only  who  are  elected  under  a  legislatire 
enactment  passed  after  the  adoption  of  the  Constitution.  The  fact  that  a 
Recorder  is  elected  after  the  adoption  of  the  Constitution,  but  not  under  a  law 
passed  after  its  adoption,  will  not  entitle  him  to  the  position  of  Auditor.  Brown 
T.  Dattiif  409. 

See  Febs  of  Officb,  1,  2. 

Assumpsit  Implibd,  1,  2,  8,  4,  5. 

REDEMPTION. 

See  MOBTGAGOB  AMD  MOBTOJlGBBy  11. 

REFORMATION  OF  DEEDS. 
See  Dbmds,  2,  8. 

RELEASE. 

1»  If  a  plaintiiF,  in  oonsideration  of  one  hundred  doUars  paid  to  him  and  a  promise 
made  by  defendant  to  do  certain  other  things  which  would  be  advantageous  to 
him  when  performed,  ogrMs  to  release  a  judgment  for  two  hundred  dollars,  this 
is  not  a  release  or  satisfaction  of  judgment  until  the  promise  is  performed.  But 
i^  on  such  consideration,  the  pl^tiff  execute  a  technical  release  in  p^rmUi, 
the  failure  to  perform  the  promise  wUl  not  reinstate  the  Judgment.  JhHi  t. 
Bowitr,  487. 

|»  A  rtlease  must  be  vndiBr  seaL   /}« 
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8.  If  a  hundred  doUan  be  paid  in  part  consideration  of  a  release,  to  be  thereafter 
ezecnted,  of  a  jadgment  for  a  larger  amount,  and  the  contrect  for  the  release 
fall  through,  the  one  hundred  dollars  may,  under  certain  circumstances,  be 
applied  as  a  credit  on  the  judgment^  which,  upon  the  performance  of  other  acta, 
was  to  haTe  been  released.    Ih. 

REMEDY. 
Se^EquiTABLB  Rxubf,  1. 

RENT. 
See  FoRCiBLK  Ertbt  axd  Dbtainbr,  9, 10. 

CONSIDlBAnON,  2. 

RENTS  AND  PROFITS. 
See  Rbceiteb,  2. 

REPEAL  OP  FORMER  ACTS. 
See  FoBciBLB  Extbt  Ain)  Dbtaimbb,  7. 

REPLEVIN. 
See  Tbnantb  in  Common,  L 

RESTITUTION. 
See  Pbobatb  Coubt,  2. 

REVENUE. 
Bee  Taxation,  8,  4,  5. 

REVENUE  STAMPS. 

See  Stamps. 

REVOCATION  OF  TRUST. 
See  Trust  Debds. 

ROADS. 

1.  Maoadamized  road  is  a  technical  term  weU  understood.  State  e»  rd.  JHa/ydon  ▼. 
Ourry,  261. 

2.  A  charter  authorizing  one  to  collect  tolls  upon  the  making  of  a  macadamized 
road  between  two  points,  will  not  authorize  the  collection  of  tolls  until  such  im- 
provement has  been  completed  from  one  end  to  the  other  of  the  road.   Ih. 

8.  A  failure  to  comply  with  the  requirements  of  the  law  in  regard  to  finishing  the 
road  works  a  forfeiture  of  the  charter.    Ih. 

SALE  OF  CHATTELS.- 

1.  Deliyery  of  possession  of  personal  property  may  be  either  actual  or  constructiye ; 
an  actual  deliyery  is  contemplated  by  the  statute,  unless  such  deliyery  be 
impossible  or  extremely  ineonyenient,  in  which  case  a  smybolical  delivery  is 
sufficient.    Dodh  y.  Brubaker,  218. 

2.  Where  the  property  is  in  the  possession  of  a  bailee  also,  actual  delivery  is  not 
necassary ;  the  only  delivery  which  could  be  made  would  be  to  give  an  order 
for  it,  or  delirer  tiie  receipt,  or  obtain  the  recognition  of  the  bailee,  but  when 
in  the  possession  of  an  agent  or  servant  a  different  rule  prevails.    lb. 


Digitized  by 


Google 


662  INDEX. 

SALE  BY  MORTGAGEE. 
Bee  lioRTOAOOR  axd  MoBTaAOKi,  1,  2,  8,  4,  6. 

SALARY. 
Bee  OoKSTiTunoNAL  Law,  9. 

SCHOOL  TAXES. 

1.  Tbe  Itw  of  1861,  establiBhing  a  common  Bchq^  ejetem  for  Neyada  TerritoTji 
•eta  apart  ten  per  cent,  of  the  property  tax,  but  not  of  lioenaea,  etc.,  for  achool 
pnrposea.  TnuUet  of  School  Dittriet  No,  1  y.  Oouniy  Commiuiofun  pf  Ormtbp 
County,  8B4. 

2.  Bnch  ten  per  cent,  is  only  to  be  taken  from  the  tax  collected  for  county  pnr- 
poaea,  and  not  that  collected  for  Territorial  purpoaea.    Ih. 

8.  The  law  of  1864,  anthorizing  the  levj  and  collection  of  a  acbool  tax  for  eaeh  of 
the  oountiea  of  the  Territorj  other  than  Storey,  of  not  more  than  thirty  nor 
leaa  than  ten  centa  on  the  one  handred  dollara,  ia  an  addition  to  and  not  a  anbati- 
tute  for  the  former  School  Fund.  /&. 

4.  The  law  of  1865,  repealing  the  former  school  law,  doea  not  interfere  with  the 
disposition  of  funds  already  collected  under  the  old  law.    Ih, 

6.  The  Act  to  regulate  the  finances  of  Ormsby  County,  approved  February  20, 
1864,  paire  92,  exempts  the  Building  Fund  from  operation  of  2d  Section  of  the 
1st  Article  of  the  School  Law,  and  substitutes  ten  cents  school  tax  on  the  hun- 
dred dollars  for  the  ten  per  cent,  of  all  property  tax  mentioned  in  said  2d  Section 
of  Article  L    11. 

6.  The  tax  of  forty-fiTe  cents  on  the  hundred  dollara  leyied  for  a  Building  Fund, 
and  of  aixty  centa  on  the  hundred  for  Current  Expenae  Fund,  are  specific  funds, 
exempted  from  the  operation  of  the  Common  School  Law  requiring  ten  per 
cent,  of  property  tax  to  be  set  apart  for  school  purposes.  The  eighty  centa  tax 
levied  for  a  (General  and  Contingent  Fund  la  aubject  to  the  proviaiona  of  the 
School  Law,  and  ten  per  cent,  of  that  amount  mnat  be  added  to  the  School  Fund. 

n, 

7.  This  Court  in  thia  proceeding  can  make  no  order  in  regard  to  taxea  collected 
without  authority  of  law.    /d. 

SEAL. 
1.  A  aeol  imports  consideration.    There  is  nothing  in  the  instrument  under  con- 
sideration contradicting  that  preaumption  ariaing  from  the  aeaL    JB^mctk  tt  aL 
T.  EOly  €t  al,,  179. 

See  Bblkase,  2. 

SENTENCE  OF  EXECUTION. 
1.  Defective  sentence  of  execution  whether  sufficiently  apedfio  to  justify  the 
BheriiC    Query!  M  Btrte  Jans$,  SdbMe  Cbrput,  B19. 

SERVICE  OF  SUMMONS. 
See  Suiofoire,  1,  2,  8. 

•  SETTLEMENT  OF  ACCOUNTS. 
See  MiBTAXB,  1,  2,  8. 

SPECIFIC  CONTRACT  ACT. 
1.  The  Act  of  the  Legialatnre  of  the  State  of  Nevada  commonly  called  tha 
«  Specific  Contract  Act,"  is  prospective  and  not  retroactive  in  its  operation. 
(PerBroanan.)    JRtUim  d  al.  y.  Sloat^  67Z^ 
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2.  Said  Act  is  in  conflict  with  an  Act  of  Congress,  and  therefore  Toid.   76. 
See  JuDGMBNT  BT  Dbfault,  3. 

STAMPS,  REVENUE. 
1.  All  instruments  made  prior  to  the  80th  of  Jane,  A.  D.  1864^  if  not  stamped  at 
the  time  of  the  execution,  may  be  so  stamped  at  any  time  afterwards ;  and 
when  that  is  done,  may  be  introduced  in  eyidence  as  if  properly  stamped  at  the 
time  of  their  execution.     CarpenUr  y.  Johmon  db  WaddeUy  881. 
r 

STATEMENT. 

1.  Ihe  method  of  making  and  settling  statements  on  motion  for  new  trial  com- 
nented  on.    Lmty  r,  Fargo,  416. 

2.  Tie  statute  requiring  statements  on  motion  for  new  trial  to  contain  the  grounds 
of  such  motion  is  merely  directory.  A  statement  not  made  strictly  in  compliance 
with  the  spirit  of  the  law  as  to  the  grounds  of  motion,  will  still  entitle  the 
mcying  party  to  a  hearing.    Hoopea  y.  Meyer,  438. 

See  Appeals,  12, 13,  22. 

STATUTE  32,  HENRY  VIII. 
See  Conditions,  4. 

STATUTES,   ENGLISH. 
See  CouHON  Law,  1. 

STATUTE  OF  FRAUDS. 
See  Sale  or  Chattels,  1,  2. 

GUABANTT,  1  to  6. 

STOCKS,  ISSUANCE  OF. 

See  COKPOBATIONS,  1,  2. 

SUMMONS. 

1.  Serioe  of  summons  on  a  corporation  may  be  made  by  serying  a  copy -of  the 
sazm  on  the  Secretary  of  the  company.    GUlig,  MoU  db  Co,  y.  IndependerU  Gold' 
andSUver  Mining  Company,  247. 

2.  The  law  of  1862,  directing  the  mode  of  seryice  on  certain  eompaniet,  does  not 
repaal  or  alter  the  mode  of  serying  corporations.    lb, 

8  Companies  being  broad  enough  to  include  corporations,  it  might  be  proper  to 
senre  a  corporation  under  either  law.    /}. 

SURPLUSAGE. 

See  Verdict,  1. 

SURVEY. 

1.  A  suryey,  in  which  all  the  comers  are  marked  and  all  the  lines  run  and 
marked  except  the  closing  line  between  the  first  and  last  comer  stake,  is  a  legal 
suryey  under  the  Utah  Statutes.    Afford  et  al,  y.  Dewin  €t  al.,  207. 

2.  Plaintiffs  claiming  the  right  of  possession  under  a  suryey,  are  not  bound  to 
show  they  inclosed  the  land  within  one  year  after  suryey,  when  the  defendants 
entered  within  the  year.    Ih, 

8.  A  suryey  of  agricultural  land,  made  in  accordance  with  the  proyisions  of  section 
261  of  tax  Act  e^titled  '<  An  Act  to  regulate  Sqryeyors  and  suryeying,''  glTjSS  the 
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person  for  whom  such  snrrej  is  made  a  risbt  of  po^ession  for  one  year  fron 
the  time  the  certiflcate  is  recorded.  For  that  penod  the  sarrej  is  eqoindent 
to  actual  and  continuous  possession  where  there  is  no  snnrej,  and  is  sufllcieDS 
to  enable  a  recoTorj  in  ejectmenlf  Detmond  t.  Stone,  878. 

SURVIVOR. 
See  Actions,  Joiht,  1,  2»  8. 

TAX,  TAXATION. 

1.  Taxation  of  the  possesiorj  right  is  not  in  violation  of  the  section  of  the  0*gaBie 
Act  which  prohibits  the  Territorial  Legislature  from  taxing  the  propdj  of 
the  United  States.  SdU  db  Nbrcrou  Gold  and  Silver  2iining  Company  r. Storey 
(huiUy  et  al,,  104. 

S.  The  object  of  that  section  was  to  protect  the  GoTemment  and  not  to  irerent 
the  taxation  of  settlers  on  public  lands.    Tb. 

8.  The  Revenue  Law  of  the  State  imposing  a  capitation  tax  of  one  dollar  onall  pas- 
sengers carried  out  of  the  State  by  stage  compan|(ls,  is  not  a  regrultion  of 
commerce  amoni;  the  States,  nor  a  tax  on  exports,  and  is  not  in  coniict  with 
the  powers  of  the  Federal  Government.  Ex  Barte  CrandaU,  Habeae  Comte,  294. 

4.  There  is  no  restriction  upon  the  taxing  power  of  a  State,  except  the  Itjing  of 
imposts  or  duties  on  imports  or  exports,  and  if  in  the  exercise  of  tbs  power 
foreign  commerce,  or  commerce  among  the  States  be  incidentallj  affeted,  the 
State  authority  must  nevertheless  be  maintained.    lb, 

5.  The  tux  of  one  dollar  levied  on  passengers  leaving  the  State  is  not  a  poll  tax, 
and  does  not  conflict  with  the  constitutional  provision  limiting  the  pdl  tax  to 
four  dollars.    Ih. 

6.  All  tangible  property  within  the  State  of  Nevada  is  subject  to  onetmd  only 
one  annual  tax.  Each  acre  of  land,  and  each  piece  of  coined  money,  i  liable  to 
this  tax.    Siaie  o/Kevada  v.  Earl  et  at,,  394. 

7.  But  the  property  which  was  taxed  in  the  hands  of  A,  on  the  first  Monday  of 
May,  could  not  subsequently,  that  year,  be  taxed  in  the  hands  of  anotler.   Ih. 

8.  A  tax  on  money  at  interest,  secured  by  mortgage  on  land,  is  neithera  tax  on 
the  pieces  of  money  loaned,  the  land  on  which  the  mortgage  securityis  taken, 
nor  upon  the  paper  on  which  the  promise  to  pay  is  written,  fiut  it  i;  a  tax  on 
the  ehose  in  aeUon  or  right  to  collect  the  debt.  Tb, 

9.  Ohoee  in  action  follow  the  person  of  those  having  the  right.  When  tie  hoder 
of  such  right  resides  out  of  the  State  of  Nevada,  this  State  has  no  jurAdicton 
over  the  person  nor  over  the  thing  proposed  to  be  taxed,  and  cannot  tax  eitbr. 

n. 

10.  The  State  can  only  tax  ehoH  in  adian  belonging  to  its  own  citizens  or  rei- 
dents.    Ih, 

See  CoHBTiTUTtONAL  Law,  5,  6,  7. 

TAX,  DELINQUENT. 
Bee  AflsnsioNT,  2. 

TENANTS  IN  COMMON  AND  JOINT  TENANTS. 

1.  Where  one  tenant  in  common  sells  the  right  to  a  stranger  to  cot  timber  off  o 
the  common  property,  another  tenant  in  common  of  the  same  property  canno 
maintain  replevin  for  the  timber  aft«r  it  has  been  cut,    Atford  et  al,  ?.  Braden 
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If  a  party  hold  a  lease  fh>m  ODe  of  two  tenants  in  common  for  certain  premises, 
apd  the  other  tenant  in  common  afterwards  takes  possession  of  a  part  of  the  com- 
mon property",  the  lessee  has  no  remedy  against  him  and  will  be  entitled  to  an 
abatement  ji^ro  tanto  in  his  rent.  Moopet  ▼.  M^er^  484. 

Evidence  tending  to  show  the  defendant  was  kept  out  of  posseaaion  of  part  of 
the  leased  premises  by  a  tenant  in  common  of  the  lessor  or  his  agent  should 

have  been  admitted.   75. 

See  PoflSBauoNy  4,  6. 
Ejectxskt,  4. 

TESTIMONY. 

See  EviDxvoa. 

TIME. 
See  BiKoxAKiB  Tdol 

TITLE,  EVIDEKCE  TO  DIVEST. 
See  EviDBNCB,  8,  9. 

TOLLS. 
See  RoABB,  2. 

TBEASUBY  NOTES. 
The  power  of  the  National  Goyemment  to  issue  treasury  notes  is  not  darired 
firom  the  special  power  to  coin  money,  but  is  an  mcident  to  the  more  general 
powers  of  the  Goyemment.    Mtxynard  y.  Newman  §t  aL,  271. 
This  power  has  been  exercised  heretofore  and  sustained  by  all  branches  of  the 
Goyemment,  and  is  no  longer  an  open  question.    75. 

Sections  8,  9  and  10  of  Article  I.  of  the  United  States  Constitution  commented 
on  and  construed.    Ih, 

Constitutionality  of  the  Act  of  Coagresa  making  United  States  Trearary  Notes 
a  legal  tender  reaffirmed.   MUUJter^ei  air.  Stoat,  67B. 

The  law  of  Congress  approyed  March  8, 1868,  indirectly  licensing  contmets  for 
the  sale  of  gold,  refers  to  those  gold  contracts  which  are  not  in  form  technical 
debts,  and  must  be  enforced  by  action  of  coyenant  or  assumpsit^  with  an  assess- 
ment and  judgment  for  damages.  Ih. 
.  The  licensing  such  contracts  does  not  repeal  or  modify  the  law  of  Congress 
making  United  States  notes  a  legal  tender  for  all  debts  except  duties,  imposts 
and  interest  on  the  public  debt.   Jh. 

TREBLE  DAMAGES. 
See  FoaciBLB  Smtet  aitd  DiTAnrcB,  8. 

TRUST  DEED. 
.  Where  a  deed  is  made  in  trust  for  creditors,  and  those  creditors  for  whose  benefit 
it  is  made  refuse  to  accept  the  benefit  of  the  tmst,  the  party  who  executed  the 
deed  may  reyoke  it.  This  reyocation  may  be  by  deed  or  he  maf  direct  the 
trustee  to  reconyey  to  himself  or  to  a  stranger.  The  party  accepting  the  con- 
yeyance  fh>m  the  trustee  would  hold  the  property  free  from  all  trust,  if  such 
was  the  intention  of  the  parties,  and  the  conyeyance  was  made  bona  fide  and  fbr 
a  yaluable  consideration.    Gibmm  y.  Ohedie  d  al.,  497. 
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TRUSTEE. 
1«  If  a  trustee  turns  orer  the  trust  propertj  to  the  cnstodj  of  one  who  neglects  to 
care  for  it  properly,  a  Court  of  equitj  will  interfere  to  protect  the  property 
from  wa«te.    Sjfman  et  al.  t.  KeUy  €t  al,,  180. 

Sales  by. 

See  MoBTOAOOB  akd  MoBTGAaBB,  ly  2,  8,  4^  5. 

UNCERTAINTY. 
See  Agbebmbnt,  1. 

UNDERTAKING  ON  APPEAL. 

See  Appbaxs,  18. 

UNITED  STATES  COURTS. 
See  Wbit  or  Ebbob,  1,  9. 
Appbais,  2,  8. 

UNITED  STATES  TREASURY  NOTES. 
See  Tbbasubt  Notbb. 

VACANCY. 
See  ELBCTioira,  8. 

VENDOR'S  LIEN. 
1.  Whether  a  vendor^s  lies  as  such  is  or  is  not  assignable,  neither  the  party  who 
contracts  to  sell  land  nor  his  rendee  or  assignee  will  be  compelled  to  conrey  the 
same  to  the  partj  who  contracted  to  pnrchase,  until  the  whole  of  the  porchaae 
price  is  paid.    OibBon  y.  MUne  d  al.,  526. 

VENUE. 
1.  To  conyict  one  on  trial  for  murder,  it  is  necessary  not  only  to  proTC  the  prisoner 
committed  the  offense  charged,  but  committed  it  within  the  territorial  jurisdic- 
tion of  the  Court  and  Grand  Jury  where  the  indictment  is  found.  The  defend- 
ant, under  all  circumstances  is  entitled  to  an  instruction  embodying  this  prin- 
ciple of  law.    FecpU  y.  Oleason,  178. 

VENUE,  CHANGE  OP. 
f .  Ai&dayits  which  do  not  show  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
county  where  an  action  is  brought,  are  not  sufficient,  under  the  twenty-first 
section  of  the  Practice  Act,  to  entitle  a  party  to  a  change  of  yenue.  BiaUe  and 
Mrcrosa  Gold  and  Siher  Mining  Cbmpanyr.  TheBc^fageUeand  Golden  JS^  Gold 
and  BUmt  MS/ning  Chmpany,  822. 

VERDICT. 
When  Eyidence. 

See  EyiDBHGB,  1,  2,  8. 

1.  When  the  rerdict  of  a  jury  contains  surplus  matter,  the  Court  ought  not,  for  that 
reaso^,  to  set  it  aside  and  grant  a  new  trial,  unless  it  appears  from  that  surplus 
matter  that  the  jury  based  their  yerdict  on  absurd  reasoning  or  false  premises. 
Gngory  y.  Frcthingham  §t  al,,  253. 

2.  The  Court  may  always  suggest  to  the  jury  a  correction  of  their  yerdict  as  to 
form.   The  correction  in  this  case  was  merely  formaL   Eyen  if  there  had  been  a 


Digitized  by 


Google 


INDEX.  667 

substantial  difference,  the  new  verdiot  was  drawn  by  the  foreman  of  the  jury 
and  assented  to  by  the  fnll  panel,  we  see  no  reason  why  it  should  not  be  a  good 
yerdiot.    State  qf  Nevada  t.  Waterman  et  al,,  M4, 
See  DBUincnniEBS,  1»  2. 

von). 

See  AoBnmxT,  1. 

JUDOMXHT,  12. 

WARDEN  OF  STATE  PRISON. 
See  CoNSTiTunoxAL  Law,  9. 

WIFE. 
See  Winrass,  2,  8. 

WITNESS. 

1.  The  interest  which  will  render  a  person  incompetent  as  a  witness  must  be  a 
direct  interest  in  the  judgment ;  he  must  either  gain  or  lose  hj  the  direct  legal 
operation  or  effect  of  the  judgment  or  the  record  of  it  must  be  such  as  would 
make  it  legal  eyidence  for  or  against  him  in  some  other  action.  Oeiler  etoLf, 
Eufaker^  22. 

2.  When  two  parties  are  jointly  indicted  but  tried  separately,  the  wife  of  one  maj 
be  a  witness  for  or  against  the  other,  if  her  husband  cannot  be  benefited  or 
injured  by  her  testimony.    State  qf  Nevada  r.  Waterman  et  at,,  648. 

8.  When  the  wife  of  an  accomplice  is  called,  her  testimony  is  entitled  at  least  to 
the  same  weight  and  effect  as  that  of  an  accomplice.    Ih. 

WRIT  OF  ERROR. 

1.  The  cases  enumerated  in  the  25th  Section  of  the  Judiciary  Act  of  Congress  are 
the  only  ones  in  which  a  writ  of  error  can  issue  to  the  Supreme  Court  of  the 
United  States.    Ham4Uon  et  at,  r.  Zneeland  et  ale.,  60. 

2.  Although  it  is  not  indspensible  that  the  record  should  show  by  direct  and  poai- 
tiye  statement  that  some  of  the  questions  enumerated  in  section  twenty-flye  of 
the  Judiciary  Act  were  passed  upon  by  the  State  Court  to  authorise  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  yet  it  must  appear  by  just  and 
necessary  inference  that  some  one  of  those  questions  were  made,  and  that  the 
Court  could  not  haye  arriyed  at  the  judgment  pronounced  by  it  without  passing 
upon  one  or  more  of  them.    Tb, 

WRITTEN  AGREEMENT. 
See  PUADiiro,  4. 
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